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CASES 


IN 


BANKRUPTCY. 


Ex  parte  CARPENTER.— In  the  matter  of  JOHNS.        V.  C. 

LiNc.  Inn, 
fw%  August  \Qy 

1  HIS  was  the  petition  of  Charles  Carpenter^  and  stated        \%2lQ. 

that  in  and  previous  to  the  year  1818  he  carried  on  the  j^^  December 
business  of  a  banker  in  partnership  with  J.  St.  Aubpn,  i^isi  A.  B.  C. 

and  D.diflK^Ted 

T.  ShieUSf  and  JET.  J.  Johns  ;  that  in  December  1818  this  partnenbip  as 

partnership  was  dissolved  by  deed^  by  which  it  was  bywhkMtiw 

agreed  that  the  petiticmer  and  J.  St.  Aubyn  should  re-  ^^  J^  j^' 

Ure^  and  that  the  business  should  be  carried  on,  in  retire,  and  the 

futorcj  by  Shidls  and  Johns,  who  undertook  to  in-  rf^S^kT  ^' 

demnify  the  outgoing  partners  against  all  outstanding  '*^5%^  ^ 

demands;   that  the  new  firm  was  continued  until  the  D.  covenanted 

2d  of  October  1825,  when  ShieUs  died ;  and  that  on  the  a.  and  b?  ^    * 

8th  of  the   same   month  a   commission  of  bankrupt  J2in^*^d*^*' 

issued  against  Johns.  mands.    in 

October  1835, 
C.  died,  and  a 

The  petition  further  stated,  that  after  the  bankruptcy  ^J^^JJ^ 
the  petitioner  had  been  obliged  to  pay  certain  debts  due  A.  baling  been 

certain  partnership  debts  vbieh  C.  and  D.  had  undertaken  to  indemnify  him  agamst :  Hdd, 
that  he  might  prove  under  the  conmusrion  for  the  amount  so  paki,  altbou^  he  knew  the 
firmto  haTe  beeoiosolTflntat  the  time  of  the  dissdutian  in  ISIS. 

Vol.  III.  B 
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1826.       at  the  time  of  the  dissoladon,  against  which  SMelb  and 

"        Johns  had  covenanted  to  indemnify  him,  and  that  the 
Ex  parte  ,    , 

Carpbntea.    commissioners  had  rejected  a  prppf  tendered  by  him  in 

In  the^matter  respect  of  the  debts  so  paid,  on  the  ground  that  the 

JoHNs^        petitioner  knew  the  firm  to  have  been  insolvent  at  the 

time  of  the  dissolution^  and  that  the  deed  of  December 

1818  ought,  therefore,  to  be  considered  vend  as  against 

the  creditors  of  ShieUs  and  Johns* 

Mr.  Montagu  and  Mr.  FotMangue  for  the  petition :  — 

The  rejection  of  the  proof  must  have  been  either^ 
1st,  Upon  the  ground  that  a  partner  is  not  a  sarety 
within  the  52d  section  of  6th  Geo.  4.  c  16.^  which  is 
clearly  a  mistake ;  Wood  v.  Dqdgson^  2  M.  ^  S.  195 ; 
ex  parte  Young^  2  Bose,  40 ;  1  Montagu  on  Partner- 
ships, p.  90,  in  notes ;  or,  2dly,  Upon  the  ground  of 
fraud,  as  the  firm  was,  in  fact,  and  was  known  by  the 
petidoner  to  be,  insolvent  at  the  time  of  the  dissoludon» 
With  respect  to  the  fraud,  it  must  either  have  been 
agwist  the  remaining  partners,  Shklls  and  Johns,  which 
could  hardly  be  pretended,  or  against  the  old  creditors, 
which  was  not  the  fact,  as  no  dissolution  could  deprive 
them  of  their  rights,  and  all  the  debts  were  paid ;  or, 
lasdy,  it  must  have  been  against  the  new  creditors.  As 
to  them,  it  was  clear  that  the  mere  dissdudon,  with 
a  knowledge  of  insolvency,  did  not  give  new  cre- 
ditors a  right  against  the  redring  partners;  ex  parte 
Peake,  1  Mad.  346 ;  2  Base,  455 ;  and  it  was  as  clear 
that  a  case  of  firaud  might  be  established  by  which  the 
new  creditors  would  be  endUed  to  be  preferred  to  the 
retiring  partners.  Fraud  would  vitiate  such  a  contract : 
this  may  be  admitted ;  but,  admitting  it,  what  i^{^ica- 
tion  has  the  doctrine  to  the  present  case  ?  A  partner- 
ship is  dissolved  in  the  year  1818,  and  the  business  is 
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condraed  untQ  the  year  1825^  and  it  would^  probably,        1826. 
have  been  continued  many  years  longer,  but  for  the  " 

Sjt  porte 
death  of  Shktts.  Carpenter. 

In  the  matter 
of 
Mr.  HeaJd  and  Mr.  Glyn  for  the  asrignees :  —  Johns.     , 

The  firm  was  iAsolTent  in  tbe  year  1816:  this  the 
petitioner  virtually  admits,  for  although  he  ccmtends  that 
the  firm  was  not  insolvent,  because  the  private  property 
of  the  respective  partners  was,  widi  the  joint  proper^, 
more  than  suffident  to  pay  all  the  debts  both  joint  and 
separate,  this  is  not  a  solvent  partnership  in  the  con- 
templation of  law ;  and  the  amount  of  the  deficiency  at 
that  time  appears  to  have  been  nearly  17,0002.,  for  the 
affidavit  of  Mr.  Carpenter^  stating,  that  the  casb  in  the 
house  was  not  computed  at  the  time  of  the  deficiency, 
will  not  reduce  that  deficiency  more  than  the  average 
amount  of  cash  in  the  ^  at  the  time  o€  the  computa- 
tion. In  addition  to  these  observations,  there  are  false 
recitals  in  the  deed,  as  to  the  solvency  of  ttie  bouse,  by 
which  it  clearly  appears  that  fiaud  was  intended. 

Mr.  Monk^  in  reply :  — 

AMxragh  m  the  ^Construction  of  law  the  partner^ip 
was  not  solvent,  this  partakes  more  of  fiction  than  reality, 
as  there  were  funds  sufficient  to  pay  every  creditor. 
Suppose,  fi>r  instance,  each  of  these  four  partners  had, 
at  the  formation  of  the  partnenihip,  been  worth  100,000/., 
and  had  united,  without  either  of  them  bringing  in  any 
caspital  for  die  partnership  purposes;  6ovld  it  have 
been  contended,  on  dissolving  the  partnership^  that  the 
firm  was  msolveat,  because  it  had  received  a  small  sum, 
of  wUch  part  had  been  expended  on  the  jooit  account? 
But  whedier  die  insolvency  was  real  or  imaginary  is  of 
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1826.       no  importance,  because,  for  the  reasons  already  assigned, 

^*~"        insolvency  without  fraud  is  not  sufficient  to  bar  the  right 

Caepenteb.    of  the  retiring  partners.     With  respect  to  the  false  reci- 

n  the^  matter  ^^  j^^  ^^  j^^  ^^^  ^j^^^  purpose  could  they  have  been 

J0BM8.  introduced  ?  It  is  not  pretended  that  any  creditors  were 
misled  by  them;  nor  could  the  parties  have  intended  to 
mislead  themsdves.  The  deed  must  have  been  prepared 
according  to  some  precedent,  supposed  a{^licable  to 
every  case  of  dissoluticHi. 

The  Vioe-Chanodlor  said,  that  if  the  respondents 
thought  they  could  adduce  any  evidence  of  frauds 
they  ought  to  have  an  opportunity  so  to  do;  and  for 
this  purpose  the  petition  stood  over  for  some  time, 
but  ultimately  came  on  again  without  any  additional 
evidence. 


The  Vice-Chancellok  : — 

I  desired  this  case  to  stand  over,  considering  that  the 
transactions  warranted  suspicion,  and  that  time  being 
given,  the  respondents  might  be  enabled  to  turn  those 
suspicions  into  something  like  &cts.  But  the  petition 
now  returns  upon  me  without  any  new  light  being 
thrown  upon  the  case.  It  appears  that  in  the  year  IS] 8, 
Mr.  Carpenter^  being  a  member  of  a  banking  establish- 
ment, and  wishing,  to  retire  from  it,  a  deed  was  executed, 
by  which  the  business  was  left  to  the  continued  manage- 
ment of  two  partners,  of  the  names  of  Shielb  and  Johns  ; 
and  that  they,  taking  the  concern  in  its  actual  state, 
agreed  to  indemnify  Carpenter  against  all  debts  of  the 
partnership.  He,  therefore,  retired  as  if  the  partnership 
was  solvent.  But  from  the  evidence  it  seems,  that  in 
the  year  1816  the  partnership  was  not  solvent,  because, 
although  Mr.  Carpenter  says  that  he  did  not  consider  it 
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to  hwire  been  insolvetit)  taking  the  private  property  of        1826. 

the  partners  into  consideration,  that  is  not,  in  die  con-         ' 

templation  of  a  court  of  justice,  a  reason  why  the  plurt-  Cabpbnteb. 
nership  should  not  be  considered  insolvent*  If  the  ^°  '^®  matter 
concern  itsdf  be  not  equal,  widi  its  own  assets,  to  the  Johns. 
payment  of  its  own  engagements,  thed,  in  the  contem- 
plation of  a  court  of  justice,  the  partnership  is  insolvent^ 
even  although  the  partners  may  have  s^arate  property 
which  will  enable  them  to  pay  the  joint  debts.  The 
reasons,  therefore,  which  Mr.  Carpenter  assigns  for  his 
alleged  belief  in  the  solvency  of  the  house  are  insufficient, 
in  the  view  which  the  Court  takes  of  the  matter.  He 
says  there  was  a  deficiency  of  partnership  property  to 
the  amount  of  17,000/.,  but  that  in  computing  that 
deficiency,  no  notice  was  taken  of  the  cash  actually  in  the 
house,  and  that  there  must  have  been  cash  in  the  house, 
because  every  banking  establishment  is  necessarily  pro- 
vided with  cash  to  answer  tiie  r^ular  and  current 
demands  of  customers. 

It  may  fairly  be  taken  for  granted,  that^  in  1816,  CoT-^ 
penter  and  also  ShieUa  and  Johns  knew  that  the  partner- 
ship was  insolvent.  In  the  year  1818,  Carpenter  seems  to 
admit  that  the  state  of  the  partnership  was  not'  improved ; 
but  it  does  not  follow  that  the  deed  was  fraudulent 
because  Carpenter  was  permitted  to  retire  by  the  other 
two  partners  without  paying  them  any  proportion  of 
the  actual  deficiency.  Were  notthose  persons  as  well 
informed  of  the  actual  state  of  the  concern  as  Carpenter 
himself?  They  were  parties  to  the  plan  by  which  the 
insolvency  of  1816  was  ascertained;  and  they  were,  in 
truth,  the  partners  who  had  the  active  management  of 
the  concern.  They  had  a  much  more  intimate  acquaint^ 
ance  with  the  state  of  the  concern ;  and  yet  with  a  full 
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1826.       fcnowlec^  of  the  imdheoioy  of  the  pnrtaenhip^  thcgr 
-^^^       thought  fyf  with  a  view  to  future  profit,  to  indemnify 
Cabjp^teb.    Carpeniery  without  taking  from  him  his  proportion  of  the 
In  the  matter  defidency.    If,  with  such  knowledge,  they  considered  it 
Jo^Nflw        expedient  so  to  do,  how  can  the  deed  be  considered  a 
fraud  upon  them?    It  can  never  be  said  here  that  th^ 
otjject  was  to  kt  Carpenter  escape;  that  they  kx)ked  to 
a  bankruptcy,  and  were,  therefore^  quite  indifferent  as  to 
what  might  happen  to  themselves;  and  that  the  whole 
scope  of  Ibe  deed  was  to  aUow  Catrpenter  to  get  deur  out 
of  the  trajQsaction.    All  that  has  pai^^  shews  that  such 
could  not  possibly '  have  been  their  object.    There  is  no 
suggestion  to  that  effect  on  the  affidavits;  and  that  it 
was  not  with  SHch  a  v'ew  is  evident;  for  instead  of  bank- 
ruptcy following  to  justify  the  supposition  that  ShkHh 
9nd  JokM  meant  to  sacrifice  themselves  to  Carpenter^  in 
order  to  defiraud  die  creditors  by  withdrawing  Carpenlea^t 
property,  SAiells'  and  fhkns^  having  thus  purchased  the 
share  of  Carpenter ^  continued  to  carry  on  tlie  business  for 
seven  or  eight  years.  It  is  impossible^  therefore,  to  support 
such  a  suggestion,  or  to  contend  that  it  was  their  inten- 
tion un&irly  to  sacrifice  themselves,  when  it  appears  by 
the  evidence  in  the  cas^  that  Skielk  and  John$^  with  foil 
k^wledge  of  the  insolvency  of  the  house,  thought  fit  to 
permit  Carpenter  to  retire,  upon  the  terms  of  assigning 
his  share  to  them,  without  calling  upon  him  to  pay  his 
proportion  of  the  actual  deficiency.     They  nuist  have 
been  impressed  with  the  notkm  that  it  was  worth  their 
while  to  make  that  sacrifice;  and  it  can  never  be  stated 
for  them — for  it  is  on  dieir  behalf  that  firaud  is  sought  to 
be  established — -that  there  was  firaud  as  against  then. 
The  parties  who  represent  them  now  say  that  this  was  a 
firaud.     I  think  it  could  not  be  a  fraud  upon  them. 
That  there  are  fiilse  redtals  in  the  deed^  and  that  there 
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was  incx^rreetncBB  in  tb6  settlemeiity  is  dear ;  but  that  is 
<iot  snfident^  mless  a  firaudulemt  intention  be  also  sl^wn. 
The  proof  must  be  adiD)tt«d. 

Ordered  accordingly. 


1826. 

E*  parte 

Cabpbnteiu 

In  the  matter 

of 

Johns. 


Ex  parte    FARQUHAR.  —  In    the    matter   of 
STARKEY. 

On  a  petition,  by  mortgagees,  praying  for  a  sale,  it 
appeared  that  one  of  the  mortgages  was  executed  by  the 
bankrupt  on  the  18tb  of  February  1826,  and  that  the 
oommissioii  issued  on  the  18th  of  April  following.  An 
act  of  bankruptcy  was  allied  to  hare  been  committed 
prior  to,  br  on  the  18th  February  1826. 

~  Mr.  Healdy  Mr.  Bose,  s^ndMr.Knightj  for  the  assignees^ 
submitted,  amongst  other  points^  that  under  the  6  Geo.  4. 
c.  16.  s.  81.  all  conveyances  by  a  bankrupt  are  rendered 
inYalid,  oidess  ^<  bond^fide  made  and  entered  into  more 
than  two  calendar  months  before  the  date  and  issuing  of 
the  commission ;"  that  as  more  than  two  calendar  months 
was  required,  and  as  the  fraction  of  a  day  could  not  be 
noticed,  there  must  be  one  whole  day  after  the  expiration 
of  the  two  calendar  month%  in  order  to  briag  the  case 
within  the  protection  of  ^e  statute. 

Mr.  Sugdeuj  Mr.  Glyuj  and  Mr.  Macarthur  for  tlie 
petition :  — 

Where  tone  is  to  be  computed  from  an  act  done, 
the  day  when  such  act  is  done  is  to  be  indnded.  The 
King  v.  Adderley,  Doug.  463 ;  Castk  v.  BurdiUy  3  Term 
Bep.  623 ;  Glasstngton  v.  JRawlinSy  3  East,  407 ;  and  in 

B  4 


V.C. 
August  16, 

1826. 

L.C. 
August  14, 

1827. 

Under  6  Geo.  4, 
cl6.s.81.wbere 
the  computation 
of  time  is  to  be 
iirom  an  act 
done,  the  day 
when  such  act 
is  done  is  to  be 
included:   For 
some  purposes 
the  Court 
notices  the  frac* 
tionofa  day. 
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1826.       some  cases,  particularly  where  the  interests  of  third  per- 

sons  are  afiPected^  courts  of  law  are  in  the  habit  of  notidng 

FABQUHiUft.  ^e  fraction  of  a  day,  Thomas  v.  Demnges^  2  B.^  A. 
In  the  matter  595^  ^Lere  the  computation  of  the  two  calendar  mcmths 
ST4EEEY.  must  bc  from  the  act  done^  natnely,  the  execution  by 
the  bankrupts  of  the  indenture  of  mortgage^  and  the 
18th  day  of  February  should,  therefore,  be  included  in 
the  reckoning.  According  to  this  calculation,  the  two 
calendar  months  expired  at  the  end  of  die  17th  day  of 
April,  and  any  fraction  of  time,  on  die  18th  of  April, 
would  be  sufficient  to  bring  the  case  within  the  words 
^<  more  than  two  calaidar  months.'' 

The  Vice-Chakcellor  (Sir  John  Leach)  was  oS 
opinion,  that  one  day  must  be  reckoned  inclusive,  and 
the  other  exclusive;  that  the  two  calendar  months  ex- 
pired with  the  17th  day  of  April,  and  that  any  fraction 
of  the  day  on  the  18th  was  sufficient  to  bring  the  time 
within  what  was  required  by  the  words  *^  more  than  two 
calendar  months." 

Augusi  14,  On  appeal  to  the  Lord  Chancellor,  the  same  point 
1827.  was  again  raised,  and  his  Lordship  expressed  a  similar 
opinion;  observing,  that  in  cases  of  this  description, 
where,  under  the  statute,  time  is  to  He  computed  fix>m 
an  act  done,  the  day  on  which  die  act  is  done  should  be 
included  in  the  computation,  and  that  here,  after  the 
commencement  of  the  18th  day  of  April,  more  than  two 
calendar  mondis  must  be  held  to  have  elapsed,  (a) 


(a)  As  to  the  fraction  of  a  day  more  generally  thaa  the  civil  law. 

being  adnutted  in  bankruptcy^  There  is  no  general  rule,  appli- 

see  ex  parte  jyOhree^  8  Ves.  88  ^  cable  to  all  cases,  in  computin| 

WydowtC%  case,  14  Vet.  ST  ;  ex  time  from  an  act  or  an  event. 

parte  Ihifrene^  \   Vet,  i  B.  54.  Letter  v.  Garland^  15  Vet.  957, 
Our  law  rejects  fractions  of  a  day 
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Ex  parte  BARNES  and  others.  — In  the  matter  of     Monday^ 
DANIELL.  ^82?^' 

A  PETITION  had  been  presented  for  a  new  trial  AffidiritTeri. 
of  an  issue  upon  a  question  of  usury,  which  depended  iogtat  lawnot 
upon  the  evidence  of  a  witness  named  Bramky.  S^S^'tbe* 

fil^  wiUiooftSr 

Pending  the  petition,  the  same  question,  and  in  the 
same  bankruptcy,  had  been  tried  in  two  actions  upon 
the  evidence  of  the  same  witness.  As  evidence  of  what 
had  passed  on  such  trials,  an  a£Bdavit  was  made  by 
a  short-hand  writer  <<  that  he  was  employed  by  the  pbun- 
tifi^*  attomies  to  take  notes  of  the  proceedings  on  the  trial 
of  an  action  in  the  Court  of  King's  Bench  before  Lord 
Tenierdeny  on/'  &c. ;  '^  and  this  deponent  saith,  that  the 
followuig  is  a  true  and  correct  transcript  of  the  evidence 
given  on  the  trial  by  H.  Bromley j  who  was  examined  as 
a  witness  on  behalf  of  the  defendants,  and  of  the  charge 
delivered  by  Lord  TenUrden  to  the  jury.** 

The  a£Bdavit  then  contained  the  short-hand  writer's 
notes. 

This  was  a  petition  to  take  the  a£Bdavit  off  the  file» 
with  costs  for  irrelevanqr. 

The  Lord  Chancellob  said,  Hiis  is  a  verificatbn  by 
affidavit  of  proceedings  at  law^  and  cannot  be  received 
in  evidence ;  it  must  therefore  be  taken  off  the  file^  with 

costs. 

Mr.  Treslove  for  the  petitioner. 
Mr.  MoiUagu  amird. 
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L.  C. 
East.  Term,       E»  parte  FORTH.  —  In  the  matter  of  COOKE. 

MaylO,  ' 

1828.         1  HIS  was  a  petition  by  the  petitioning  creditor,  pray- 

Comminioii       jniT  that  the  commis^n  whidi  had  been  sealed,  but  not 

soded,  but  not  ,     *  » 

opcDed,  caaooc  opened,  might  be  superseded,  on  the  ground  that  there 
^th^X^ot  ^^  A  ^^^  ^  efidenee  dt  recent  trading  snffieiem  to 
of  the  petition-  support  the  commission. 

ing  creditor,  *  * 

without  aenring 

shewing  tha^be  '^^^  person  against  whom  the  commission  issued  had 
^^  ^         not  been  served  with  the  petition. 

'  '  -^      '  Mr.  Knight  for  the  petition. 

The  LoKD  Chanceilok  thought  the  bankrupt  must 
be  served,  as  he  might  be  desirous  of  shewing  cause 
against  the  application.  His  Lordship  having  inquired 
whether  there  had  been  any  decision  on  the  subject,  the 
petition  stood  over  that  search  might  be  made  at  the 
Bankrupt  0£5ce  as  to  the  practice. 

May  19.  ^*  Knight  again  mentioned  this  petition,  and  said, 
he  understood  that  Lord  Eldon  was  in  the  habit  of 
granting  a  qualified  order,  in  such  cases,  to  supersede 
the  commission,  without  prejudice  to  any  action  or  pro- 
ceeding of  the  bankrupt  toudiing  die  issumg  of  the 
commission. 

The  Lord  Chancellor  :  — 

There  are  two  reported  decisions  of  the  Vice-Chan- 
cellor on  this  point  (a) ;  and  I  am  informed,  that  the 

(a)  Ex  parte  Barber ^  Buck,  p.  23.  See  also  ex  parte  Prawsc, 
p.  495.  Anonymous,  IGL^  Jam.    1  Gk^  Jam*  p*  94. 
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qualified  order  referred  to  was  only  granted  by  Lord        182a 

Eldon,  in  cases  where  the  bankrupt  conid  not  be  fonnd^        

or,  having  been  served,  did  not  appear  to  oppose  the       Forth. 
applicadon*    According  to  the  practice,  therefore,  the  '"  tbc^mBtter 
bankrupt  must  be  served,  or  it  must  be  shewn  that  he       Cooes, 
cannot  be  found* 

Order  refused,  (a) 


InthentterofLEVY.  Eo^Ln, 

Jl  ETITION  by  a  creditor  to  supersede  a  commissbn        1828. 
which  bad  not  been  opened,  on  two  grounds :  Gnmnifluon  su^ 

peneded,  upon 

1st.  That  It  had  been  procured  by  the  petitioning  J^s^^'oTthr" 
creditor,  in  concert  with  the  bankrupt,  to  enable  the  latter  ^td^drSbe 
to  dispose  of  goods  which  he  bad  fraudulently  obtained  oonmuflrion,  on 
from  various  persons  on  the  eve  of  the  bankruptcy.  ihuidiuent  »!- 

]unon  betfvreen 

2dly.  That  the  commission,  which  was  directed  to  ^d^^ti! 
eommiflsioners  in  London,  could  be  more  conveniently  ^oningcreditof. 
executed  at  B»rmin|^iaro^  where  tke  bankmpt  aad  hu 


(a)  Mr.Moniagu  has  suggested  is  it  not  before  the  Lord  Chan- 

the  following  queries  as  to  the  cellor^— the  right  to  have  the 

eipsting  practice :  bond  assigned  ? 

Query  i.   Can  the   bankrupt  Query  4.  May  not  the  neces- 

iMve  any  right  in  presendng  an  sity  of    scrriBg  the    bwiknipt 

unopened  conmdssion?  enabltlmn  to  preserve  acommis. 

Query  2.  If  he  has  any  right,  uon  not  intended  to  be  opened, 

can  he  compel  the  pcdtioniiig  so  as  to  prevent  the  isiubg  of  an 

crediur  to  ppen  ?  eftctoal  commission  ? 

Query?.  If  he  has  any  rights 
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1828.       creditors  resided,  and  where  diere  would  be  better  oppor- 

"        tanities  for  detecting  the  frauds. 
In  the  matter  ° 


of 
Lrvt. 


Mr.  Sugden  and  Mr.  Kmght  for  the  pedtion : — 

The  docket  was  struck  on  the  16th  of  April  1828 ; 
the  commission  is  dated  23d  April;  —  between  the  23d 
of  April  and  the  2d  of  May  no  attempt  'whatever  was 
made  to  open  the  commission.  The  time  for  dedaring 
the  bankruptcy  was  the  7th  of  May,  and  on  the  6th  it 
af^iears  that  the  petitioning  creditor  was  at  Cheltenham. 
In  the  meanwhile,  the  bankrupt  has  time  given  to  him  to 
diqxMe  of  the  goods,  to  a  large  amount,  which  he 
fraudulently  obtained  on  the  eve  of  the  bankruptcy.  We 
are  ready  to  admit  that  die  delay  which  has  taken  place 
IS  justified  by  the  words  of  Lord  BossyMs  order  (a)  ; 
but  we  say  that  it  is  not  justified  according  to  the  spirit 
of  that  order,  because  the  commission  has  been  used  only 
as  means  of  enabling  the  bankrupt  to  commit  a  fraud, 
and  to  prevent  the  issuing  of  a  bond  fide  conmiission. 

Mr.  TuriM  and  Mr.  Montagu  canird : — 

The  peddoning  creditor  has  a  right,  by  the  order,  to 
fourteen  days.  He  was  absent  fit>m  London,  but  would 
have  attended  at  the  opening  of  the  commissicm  on  the 
14th  day,  had  not  this  peddon  been  presented  on  the 
13th  day,  by  which  the  proceedings  were  stayed.    If  the 


(a)  Lord  iloM^t  order  of  the  dayi,  and  not  sooner^  after  the 

S6th  of  June  1795  directs  diat  date  thereof  f'  but  that  one  day 

any  commission  "  to  be  executed  shall  ekpse  after  the  expiration 

in  the  city  of  London  shall  be  of  the  14  days  before  any  order 

supersedeahle  for  want  of  prose-  shall  be  made  for  such  tuper^ 

cution  at  the  expiration  of  14  sedeat. 
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object  of  the   petitioners  was  to  prevent  diis  alleged       .1828. 
fraud,  they  would  have  presented  a  petition,  not  on  the  .     . 
eve  of  the  14di  day,  but  soon  after  the  commission  was  of 

issued,  when^  according  to  the  regular  course,  a  petition 
might  have  been  presented  to  issue  a  new  commission, 
without  prejudice  to  the  question  which  commission 
should  ultimately  stand.  But  this  allegation  of  fraud 
is  merely  pretence,  and  without  any  foundation:  the 
real  object  of  the  petiticm  having  been  to  obtain  die 
commission  without  waiting  until  the  next  day,  nrfien^'  if 
the  bankruptcy  had  not  been  found,  the  right  to  petition 
for  the  commission  would  have  been  opened  to  all  die 
creditors,  and  have  been  regulated  by  Lord  Erskmtfs 
order,  (a) 

With  respect  to  the  preference  of  a  country  to  a 
London  commission,  it  cannot  be  doubted  diat  justice 
would  be  better  administered  in  London ;  and  it  is  the 
administration  of  justice,  and  not  die  comparative  num- 
ber of  creditors  in  town  or  country,  by  which  the  Court 
is  influenced.  There  is  no  instance  of  superseding  a 
commission,  because  it  is  directed  to  a  place  at  a  great 
distance  from  the  residence  of  the  major  part  of  the 
creditors,  (h) 

The  Lord  Chancellor  : — 

It  ai^iears  from  the  a£Bdavits  that  the  bankrupt,  whose 
usual  place  of  residence  was  Birmingham,  purchased 
goods  at  Manchester,  on  credit,  and  as  soon  as  thqr 
arrived  at  Birmingham^  conveyed  them  away  for  the 


(o)  Order  of  29th  December    1  Ro$e^  48.    In  the  matter  of 
1806.  CkUd^  Buck,    4S5.      Eje    parte 

(h)  See    eg    parte  Bcwdkr,    Feliowes,  S  Madd.  141. 
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1828.       purposes  of  fiaud*    The  impatation  against  the  petitkm- 

7 ing  creditor  is  delay^  in  ooUusion  with  the  baidarupt,  to 

In  the  matter 


of  assist  in  this  fraudulent  prticeeding;  and  although  called 

^'^*        upon  for  exfdanation,  in  reply  to  the  affidavits  filed^  he 
has  £uled  to  give  any. 

On  the  6th  of  May,  he  was  at  Chdtenham^  and  the 
Court  must  infer  that  he  had  no  tend  fide  intention  of 
pvooecding  with  the  conmission*  I  think  there  is 
abundant  evidence  of  fraudulent  collaskm  between  the 
petitioning  creditor  and  the  bankrupt,  and  that  theoooH 
mission  ought  to  be  superseded,  with  costs. 

Ordered  accordingly. 


As  to  the  general  aider  of  the  26th  June  1793, 
admitti];^  of  escceptions,  see  further  tx  parte  Fneman^ 
1  Awe,  380;  1  V.^B.Z4^i  ex  parte  Ellis,  7  Fes.  IZ^ ; 
exparteKmghiy2Iio8e,Sl9;  ex  parte  SoppUy  Buck,  SI ; 
ex  parte  £kmierean,2  Boee^  190 ;  Cooper,  227. 
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In    the    matter   of    THOMAS    COLEMAN   and      J'^' 
EDWARD   WELLINGS  of  the  Ludlow  Bank;        ig|Jf' 
and  in  the   matter  of   THOMAS    COLEMAN, 
JOHN  MORRIS,  J.  B.  MORRIS,  and  T.  MOR^ 
RIS,  of  the  Leominster  Bank. 

A  PETITION  had  been  presented  by  the  asrignees  a  oomminioB 
under  the  commission  against  the  Leominster  Bank,  ^^"^^^^ 
which  had  issued  on  the  SOth  March  1826,  to  supersede  !!fP;F"<^^^  *"  ^ 

X*  C»f  on  tho 

the  commission  which  had  issued  on  the  29th  March  peddonofthe 
1826,  against  the  Ludlow  Bank,  as  far  as  related  to  Tl^^t" 
Thomas  Coleman,  la)  pnmourfy 

^   '  usued  against 


The  Vice-Chancellor  (b)  thought  the  Court  had  not 
jurisdiction,  as  the  commission  which  had  first  issued 
was  the  l^al  commission;  and  the  Lord  Chancellor, 
for  other  reasons,  concurred  with  the  Vice-Chanoellor 
in  thinking  that  the  commission  ought  not  to  be  so  super- 
seded. 

This  was  a  petition  by  the  assignees  under  the  com- 
mission against  the  Ludlow  Bank,  to  supersede  the 
commission  against  the  Leominster  Bank,  as  far  as 
related  to  Thomas  Cbkman.  (c) 


(a)  See    the   ca$e    reported  commiision  ai  to  one  or  more  of 

2  OL  4r  Jam,  3^,  such  personi,  and  the  validity  of 

(b)  Sir  Anthony  Hart,  such  commiBsIon  shall    not  be 

(e)  6  Geo.  4.  c  16.  8. 16.  is  as  thereby  affected  as  to  any  person 

follows :  ^  and  in  every  commis-  as  to  whom  such  commission  is 

non  against  two  or  more  persons,  not  ordered  to  be  superseded,  nor 

it  shall  be  lawful  for  the  Lord  shall  any  such  person's  certificate 

Chancellor   to  supersede    such  be  thereby  afiected.'* 


T.  C.and 
another. 
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1828.  Mr.  Mtmtagu  for  the  petitioner. 


^or"  Mr.  Biciersieth  and   Mr.  Wakefield  stated,  that  it 

^^''t^^      might  be  deserving  oonsideradon,  whether  the  Court 

had  jurisdicdoii  so  to  supersede  a  commission  which  was 

invalid,  another  legal  commission  being  in   operation 

against  TKomos  Coleman. 

The  Vice-Chancellob,  upon  referring  to  ex  parte 
Bygrave,  2  Gl.^J.  SOI,  made  the  cNrder as  prayed. (a) 


L.  C.       ExparUB.  BAXTER.— In  thematterof  CHARLES 
Ling.  Inn,  BAXTER. 

Jt^23,24>, 

This  was  a  petition  of  B.  Baxter^  a  prisoner  in  New- 
^ai^JhMfc  8*^®»  ^^^  ^®  commissioners  should  be  directed  to  meet 
who  had  been  forthwith,  for  the  purpose  of  taking  his  further  examina- 
by  oommifluon.  tion,  and  that  the  expence  of  the  meeting  should  be  paid 
2^^  o«t  of  *e  bankrupt's  estate. 

ezemincdbj 
them,  on  ten* 

fS^  *ti^L  '^®  petitioner,  who  was  the  brother  of  the  bankru|)t, 
the  eoaunfanon  had  been  examined  under  this  commission,  and  com- 
mee^  and  of  i^itted  on  the  28th  of  March  last,  for  not  satisfactorily 

being  brought 

up. — 

(ff)  In  a  recent  case,  the  Court  it  nothing  upon  which  it  can 

of  King's  Bench  determined  that  operate,  all  the  bankrupt's  pro- 

a    second    commission    issued  pertybdngvested  in  the  assignees 

against  a  trader,  before  a  former  under  the  first  commission."  See 

commission  has  been  disposed  of,  7W  t.  Watson^  iB.^C.  634. 
**  b  a  nuUUy^  inasmuch  as  there 
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spswering  the.  questions  put  to  him  by  the  commb-         1828. 
sioners.      On   the  9th  of  May   he  was,  on   his  own       „""""'"" 
application,  again  examined,  and  agam  committed  for       Baxtee. 
the  same  cause.    He,  upon  this  recommitment,  obtained  ^°  the^matter 
A  writ  of  habeas  corpus  from  the  Court  of  King's  Bench ;       Baxter. 
but  the  Judges,  being  of  opinion  that  his  answers  were 
unsatisfactory,  remanded  him  to  prison.     He  then  made 
various  applications  to  the   commissioners  (a),  and  to 
the  solicitor  under  the  commission,  to  be  re-examined, 
.and  tendered  to  the  latter,  a  sum  sufficient  to  defray  the 
estimated  expences  of  a  private  meeting.     Ihstead  of 
accepting  this,  he  was  required  to  give  an  undertaking 
of  his  solicitor  in  writing,  to  pay  ^^  the  expences  of  and 
consequent  upon  the  proposed  meeting  to  be  taxed  by 
the  commissioners;"  but  declining  to  consent  to  these 
terms,  and  having  failed  in  an  application  to  the  Court 
of  King's  Bench  for  a  mandamtis  (6),  the  present  petition 
was  presented. 

Mr.  Barber  for  the  petition :  — 

Unless  this  petition  be  successful,  the  imprisonment 
may  be  interminable.  The  form  of  the  commitment  is 
to  be  detained  '<  without  bail  or  mainprize,  until  such 
time  as  he  shall  submit  himself  to  us  the  said  commis- 
^oners,  and  friU  answer  make,  to  our  satisfaction,  to  the 
questions  so  put  to  him  by  us  as  aforesaid."  The  wit- 
ness now  offers  to  do  what  the  commitment  requires  of 
him,  and  for  not  doing  which  he  was  committed;  —  to 
submit  himself,  and  answer  fully  the  questions  put  to 
him  by  the  commissioners. 


(a)  **  The  party    committed    answer  the  questions."    JUxy, 
must  send  word  to  the  commis-    Jackson,6  T.R,€54,perBidler,J. 
sioners  when  he  will  submit  and        (b)  Ste  pet  I,  page  91. 
Vol.  hi.  c 
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1828.  The  warrant  follows  the  terms  of  the  authority  giv«A 
by  the  act  of  pftrliamenu    The  6th  Gteo.  4.  e.  16.  8.  S4r. 

Ejf  parte  »  .    .  ft*  in 

BAXTEft.  empowers  the  oommissioners^  if  any  person  ^  shall  not 
In  the^  matter  f„ijy  ^ng^er  to  their  satfafection,"  ^  to  commit  Wm  to 

Daxtcr.  such  prkon  as  they  shidl  think  fit,  di^re  to  remain,  with** 
out  bail,  until  h^  shall  submit  hia^self  to  them  to  be 
8Wom>  and  full  answer  make  to  their  satisfiiction^^  &c 
But  it  is  silent  respecting  costs  or  expences.  No  power 
is  given  to  enforce  the  payment  c(  either.  Whs^  the 
act  does  not  authoriase,  therefore,  the  commissioners 
can  hare  no  right  to  require.  In  est  parte  OrahoMf 
2  Bro.  C.  C*  49,  Lord  Tlnarhw  directed  a  meeting  to 
receive  the  bankrupt's  further  examination,  observing 
that  the  oommitment  was  until  conformity,  and  that  the 
form  of  the  oommitment  was  conclusive ;  and  in  ex  parte 
Coheth  18  Ves.  294,  Loid  Eldan  also  directed  a  further 
examination  of  the  bankrupt^  and  that  if  there  were  n6 
effects,  the  commissioners  should  meet  gratis,  receiving 
their  fees  out  of  the  future  effects,  if  there  should  be 
any.  In  these  cases,  certainly,  the  bankrupt  was  the 
party;  but  there  is  no  sound  distinction  between  the 
situation  of  the  bankrupt  and  of  the  petitioner.  He  is  a 
minor,  and,  if  the  commissioners  have  the  right  to  impose 
conditions  for  his  release,  his  present  commitment  might 
be  tantamount  to  perpetual  imprisonment 

But  even  supposing  the  Court  has  jurisdiction  to 
impose  conditions,  the  question  will  be,  whether,  in  ten- 
dering the  costs  of  the  meeting,  he  did  not  offer  all  that 
could  be  reasonably  required  of  him  ? 

Mr.  jBosc  canird :  — 

The  costs  already  incurred  have  been  large.  The 
petitioner  was  committed,  brought  up  for  furtfier  ex- 

13 
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ainination,  and  reoommitted.     The  terms  sought  to  be        1828. 
hnpoBed  arc  mtended  only  to  cover  the  tonsequential      ^J^^^ 
expences;    and  the  struggle  is,  by  which  party  those       Baxter. 
expences  are  to  be  borne.     It  was  so  considered  by  the  e^  matter 

Court  of  Klng^s  Bench,  on  the  application  for  a  man-  Baxtek. 
damua.  No  precedent  has  been  cited  for  a  petition  of 
this  kind ;  for  the  jurisdiction  of  the  Lord  Chancellor, 
in  dealing  with  commitments,  when  sitting  in  bank- 
ruptcy, is  very  different  from  the  authority  exercised 
by  him  and  the  other  Judges,  upon  the  return  to  a  writ 
of  habecu  corpus,  (a)  The  case  of  ex  parte  Graham 
related  to  a  meeting  for  taking  the  bankrupt's  mrrender  , 
and  examination^  the  time  for  which  the  Lord  Chan- 
<;ellor  was  empowered  by  statute  to  enlarge.  (6) 

The  order  in  ex  parte  Cohen  was,  apparently,  for 
the  same  purpose.  But  this  appeal  is  entirely  to  the 
discretion  of  the  Court,  and  the  Lord  Chancellor  has 
not  been  in  the  habit  of  dealing  directly  with  commit- 
ments, upon  petition,  but  only  of  impressing  upon  the 
commissioners,  by  his  advice,  the  expediency  of  review- 
ing ^ir  decisions.  After  the  repeated  examinations, 
and  the  expence  occasioned,  the  assignees  are  bound  to 
protect  the  estate  against  further  costs.  In  ex  parte 
Cohen  Lord  EUon  said,  that  if  the  bankrupt  '<  should 
be  again  committed  for  not  answering  fiilly,  he  would 
find  it  very  difficult  to  obtain  another  order  to  bring 
him  up.*'  Here,  if  the  party  had  no  other  remedy,  the 
case  would  be  strong ;  but  supposing  him  to  have  been 
improperly  imprisoned,  he  may  have  redress  by  an 
action. 


(a)  See    the    observations  of       (b)  By  5  Geo.  f .  c.  30.  s.  3^ 
Lord  Eldon  in  at  parte  Hiamt,    and    now    by  S  Geo.  4.  c.  LS. 
1 8  Vet.  S44 ;  and  ex  parte  Oliver,    s.  1 1 3. 
1  Mote,  407;  2  Vet.SfB.  244. 

C2 
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90  CASES  IN  BANKRUPTCY. 

1828.  The  Lord  Chancellor,  after  referring  to  the  opi- 

"""*~        nions  of  Lord  Tenterden  and  Mr.  Justice  Bdyley  (a),  said : 
Ex  parte 

In  ^he  ^matter       ^  ^®  expenoes  of  another  meeting  for  the  re-examin- 
of  ation  of  the  petitioner  are  occasioned  by  his  own  mis- 

conduct, it  would  be  unjust  to  impose  them  upon  the 
estate*  It  is  no  less  clear,  that  as  they  arise  from  the 
gross  misconduct  of  the  prisoner,  they  ought,  in  all 
fairness,  to  be  paid  by  himself.  He  comes  here  seeking 
relief  from  the  Great  Seal,  and  the  only  means  of  afford- 
ing that  relief  is  by  the  proposed  meeting  of  the  commis- 
sioners. If  he  had  answered  satisfac^rily,  he  would 
have  been  entitled  to  his  discharge ;  but  as  by  his  former 
obstinacy  he  prevented  that,  and  as  the  same  consequences 
may  again  arise  from  the  same  cause,  it  is  fitting  that  the 
estate  should  be  guarded  against  them. 

I  do  not  think  it  reasonable,  however^  to  require  the 
undertaking  of  his  solicitor,  and  it  appears  unnecessary; 
for  if  the  petitioner  should  be  again  remanded,  and 
should  again  apply  to  the  Court,  it  will  take  care  to 
impose,  as  a  condition,  the  payment  of  such  costs  as  the 
estate  may  be  subjected  to.  It  is  upon  a  consideration 
of  the  petitioner's  misconduct  that  I  found  this  order. 

Ordered,  That  the  petitioner  diall  be  again  examined, 
on  tendering  to  the  solicitor,  under  the  commission,  the 
costs  of  the  meeting  and  of  being  brought  up. 


(a)  Seepoi/,  page  31. 
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COURT  OF  KING'S  BENCH, 
Trinity  Term,  June  12tA. 


Ex  parte  BENJAMIN  BAXTER.  —  In  the  matter        K.  B. 

of  CHARLES  BAXTER.  Trin.  Term, 

June  12, 

1V1r,PZ#^ removed  for  a  writ  of  mandamus  to  be 
directed  to  the  commissioners  in  this  matter,  command- 
ing them  forthwith  to  make  such  order  as  should  be 
necessary  for  the  purpose  of  bringing  before  them 
Benjamin  Baxter^  whom  they  had  committed  to  Newgate 
for  not  satisfactorily  answering  certain  questions  on  his 
examination  before  them.  The  object  of  the  application 
was,  that  the  party  might  be  brought  up,  in  order  to 
have  another  opportunity  of  answering  the  questions  of 
the  commissioners. 

Lord  Tenterden, — Is  there  any  instance  of  the  Court 
granting  a  maiui!amt»  under  ^uch  circumstances?  The 
usual  course,  I  believe^  is  to  apply  by  petition  to  the 
Great  Seal. 

Mr.  PlaU, — I  am  not  aware  of  any  instance  where 
such  an  application  has  been  made ;  but  unless  it  be 
entertained  by  the  Court,  the  party  will  be  without 
remedy^  and  subject  to  imprisonment  for  life. 

Mr.  Justice  Bapley^ — He  may  petition  the  Great  Seal ; 

that  is  his  remedy.     He  has^  by  his  own  misconduct^ 

forced  the  commissioners  to  commit  him,  and  he  now 

.  seeks  to  be  relieved  from    the    consequences  of  that 

misconduct. 

c3 
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1828.  Mr.  Plati.—The  act  of  parliament  says,  that  he  shall 

be  committed  only  until  he  answers  to  the  satisfaction  of 
Baxter.       the  commissioners ;  he  says  he  is  now  ready  to  answer 
In  the  matter  ^^  questions  to  their  satnsfactioo,  and,  therefore,  he 
Baxtsb.      desires  to  be  brought  up ;  he  does  not  require  the  estate 
to  pay  his  costs ;  he  only  wishes  to  avoid  having  to  pay 
the  costs  of  the  assignees.    I  am  not  aware  of  any 
similar  case,  but  the  Court  possesses  authority  to  com- 
mand an  inferior  Court  to  do  its  duty. 

Ix>rd  Tenierden. —  We  cannot  say  that  we  have 
authority,  or  that  it  is  the  commissioners'  duty  to  direct 
the  par^  to  be  brought  up  at  the  expence  of  the  bank- 
rupt's estate.  What  right  has  he  to  diarge  the  estate 
with  the  costs  of  another  examination  ?  The  application 
is  made  at  the  instance  of  a  person  who  has  conducted 
himself  improperly,  and  the  struggle  is  whether  he  or 
the  bankrupt's  estate  shall  pay  the  expence  occasioned 
by  his  misconduct  There  will  be  the  expence  of  a 
meeting,  which  must  be  paid  by  somebody ;  but  are  we 
to  say  that  it  shall  be  paid  out  of  the  estate,  in  a  case 
where  the  party  applying  has  caused  himself  to  be  com- 
mitted ?  It  is  not  proper  that  a  party  who  has  miscon- 
ducted himself  should  be  relieved  from  the  esqpence 
which  his  improper  conduct  has  occasioned. 

Rule  refused. 
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COURT  OF   EXCHEQUER^ 
Easter  Termy  May  \%  14,  1838. 


Ex  pom  ISAAC,  --*  In  die  matter  of  OWEN.         Excheq. 

East.  Termy 
In  this  case  a  writ  of  habeas  corpm  had  iffiued  out  3fay  13, 14, 
of  the  Court  of  Exchequer,  on  the  application  of  A.  ^®^®' 
JsaaCf  who  had  been  summoned  ^'  as  a  person  capable  of  m^eA  by  ^m- 
giving  information  concerning  the  person,  trade,  deal-  ^^^^l®^ 
ings,  or  estate  of  the  bankru[^  (a)^*  and  examined  by  o.  \e,  8.s3.,bc- 
the  commissioners,  several  times,  in  order  to  ascertain  i^  bmog  re- 
whether  certain  securities  were  not  affected  with  usury.  *^.*o^ 

J     certain  entries 

In  the  pr(Mrres^  of  these  examinations,  the  witness  was  '^^  <^  le^^>  to 

/.  t  ..^,/.  .  ,  '^luch  he  had 

tour  times  committed.  On  the  first  occasion^  he  was  previously  re- 
remanded,  and  on  the  second,  discharged  by  the  Lord  ^^^^^^^n 
Chancellor.  On  the  third  occasion,  being  brought  up  *****  ^****^**  ^ 
before  the  Court  of  King's  Bench,  he  was  remanded ;  called  upon  to 
and  on  the  fourth  appHcatiim,  the  present  case  arose.  ^^tlJ^^y 
A  question  had  been  raised,  on  behalf  of  the  witness,  ?**™  "  ^^  ^'' 

.  ,  ,  ^1  ,.  fuaing  to  answer 

throughout  the  greater  part  of  the  proceedings,  as  to  a  question:" 

the  l^ality  of  the  course  of  examination  pursued,  on  warraiitTO^bL 

the  ground  of  its  tendency  to  expose  him  to  forfeiture  «*«>>»*a**^*n<i 

of  estate  or  interest,  and  objections  were  from  time  to  request  to  read 

time  raised  and  entered  on  the  proceedings ;  but  upon  questicmf  * 

this  point  it  became  unnecessary  for  the  Court  to  pro-  ^zf.  t/^  y^.  *^ 

nounce  imy  judgment.  ^ 

From  the  warrant  it  appearedt  that  at  the  last  meet* 
ing  the  witness  bad  been  examined  with  respect  to  par- 
ticular sums  of  money  entered  in  his  own  books  of 
account,  and  he  had  stated,  that  a  sum  of  9,Q00il  was 

(a)  S  Geo.  A,  c.  16.  8.33. 
c  4 
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1828.        composed  of  two  sums,  being  the  proceeds  of  Russian 
Ex  parte      ^^^l^j  ^^  property  of  a  Mr.  Leon. 

TSAAC. 

In  the  matter  ^  . 

of  The  examination  then  proceeded  as  follows : — 


Owen. 


^^  Q.  Does  the  account,  headed  Russian  stock,  in 
ledger  G.  p.  101,  contain  an  account  of  all  the  pur- 
chases and  sales  of  Russian  stocky  for  Mr.  Leon^s  account^ 
made  by  you? 

A.  Yes,  it  does,  as  well  as  those  purchased  by  Leon 
himself. 

Q.  Do  you  mean  to  state^  that  in  such  account  there 
are  entries  of  Russian  stock  purchased  and  sold,  or 
purchased  or  sold  by  Mr.  Leon  himself^  on  his  own 
account? 

A.  Yes ;  both  bought  and  sold  by  Mr.  Leon  himself. 

Q.  Refer  to  ledger  G.  and  the  account  in  it  headed 
Russian  stock  ? 

A.  1  have  now  referred  to  it. 

Q.  You  are  now  requested  to  read  all  the  entries  in 
that  account? 

A.  Acting  under  the  advice  of  my  counsel,  I  demur 
to  answer  the  quesdon^  inasmuch  as  the  matters  in  that 
account  ^e  not  relating  to  the  bankrupt  Otcen :  it  is 
therefore,  I  submit,  with  the  advice  of  my  counsel,  that 
I  am  not  bound  to  read  the  entry;  and  I  request  the 
commissioners  to  allow  me  to  consult  my  counsel  on  the 
propriety  of  the  question  put,  so  that  I  may  give  a 
proper  and  legal  answer  to  it.  But  in  case  the  com- 
missioners refuse,  I  request  that  the  counsel  may  be 
allowed  to  enter  for  me  such  proper  protest  as  he  may 
see  necessary.  When  I  say  that  I  demur  to  aiKwer  the 
question,  I  mean  to  say  that  I  refuse  to  comply  with  the 
request  to  read  the  entries  contained  in  the  account 
alluded  to.'' 
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The  warrant  then  condaded  in  the  following  terms :  —        1828. 

'*  Which  last  question  the  witness  havinir  so  refused  to         """• 

^  .,         JSr  parte 

answer,  these  are  therefore,  8cc.  him  to  keep  without  bail^        Isaac. 

&c.,  until  such  time  as  he  shall  submit  himself  unto  us,  ^°  ^®  matter 

the  said  commissioners,  &c  and  full  answer  make  to  our        Owin. 

or  their  satis&ction  to  the  said  question." 

Mr.  Knight  and  Mr.  O.  Anderdon  for  the  prisoner. 

Mr.  Base  and  Mr.  Wright  cantrd. 

The  Lard  Chitf  Baron.  —  Several  important  points 
have  been  argued  before  us  upon  this  return.  It  has 
been,  in  the  first  place,  made  a  question^  whether  the  ac- 
count^ which  formed  the  subject  of  the  examination  and 
commitment,  is  material  in  the  sense  in  which  that  word 
is  to  be  understood,  with  reference  to  what  had  been 
previously  elicited. 

Then  it  was  contended,  on  behalf  of  the  prisoner,  that  * 
he  was  not  bound  to  answer,  inasmuch  as  the  case  raised 
by  the  parties  examining  him,  was  one  which  had  a 
tendency  to  subject  him  to  penalty  or  forfeiture.  I 
profess  not  to  proceed  on  either  hypothesis.  I  do  not 
intend  to  give  any  opinion  on  these  points,  it  not  being 
necessary  to  do  so,  as  this  warrant  cannot  be  supported 
on  the  particular  ground  on  which  it  purports  to  be 
founded.  In  these  cases,  the  law  requires  great  strict- 
ness in  the  warrant.  The  powers  entrusted  to  commis- 
sioners of  bankrupt  are  large,  and  ought  to  be  exercised 
with  caution.  The  act  of  parliament  gives  a  power  of 
commitment  in  the  cases  of  refusal  to  answer  lawful 
questions,  and  refusal  to  produce  books,  having  no  lawful 
excuse.  Now,  upon  which  of  these  grounds  does  this 
commitment  proceed  ?    It  is  admitted  that  it  does  not 
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1828.  appear  t^on  the  wamntdiat  the  witness  WBse^er  called 

£~\  wpon  to  prodixce  the  bodc^  out  of  which  he  was  thus 

Isaac.  required  to  read  die  entries;  so  that  if  it  be  taken^Mitha 

In  the^  mattaf  ^^^  ^f  ^  j^^^^  ^  produce,  there  is  nocfaiBg  to 

Owen.  proceed  upon  in  respect  of  such  refusal* 

I  am  unable  to  discover  upon  what  grounds  the  com- 
missioners have  proceeded.  They  profiMS  to  aak  a  ques- 
tion, and  to  commit  for  not  receiving  an  answer.  He  is 
commanded  to  read,  but  whether  to  read  in  his  own 
mind,  or  to  read  aloud,  is  not  expressed :  he  is  simply 
called  upon  to  read,  and  this  he  declines  to  do.  Now  it 
is  clear  that  this  is  not  within  the  clause  of  the  act  of 
parliament  enabling  them  to  ask  questions.  If  it  be 
eaid  that  this  is  substantially  a  requisition  to  produce,  it 
should  appear  that  he  had  been  duly  required  to  do  sow 
I  admit  that  production  imports  inspection ;  but  hfe  is 
committed  for  declining  to  read,  either  to  himself  or 
aloud,  neither  of  which  had  they  any  ground  to  insist 
upon,  or  power  to  enforce^  For  these  reasons,  I  think 
the  warrant  8ubitantialF|r  defective. 

Mr.  Baron  Qorrew.  -^  Finding  an  objection  ap<> 
parent  on  the  warrant,  I  do  not  think  it  necessary  to 
gi^e  an  opinicm  on  the  points  of  law  which  have  been 
raised^  The  warrant  af^mara  to  me  illegal,  on  the 
grounds  stated  by  my  Lord  Chief  Baron^  in  which  I  fdUy 
concur,  and  need  not  recapitidate. 

Mr.  BaroR  JSuUock.  -^^  The  warrant  is  invalid,  and 
the  ecnnnutment  illegal.  It  seems  dear,  upcm  the 
general  question  which  has  been  aigued  before  us,  that 
it  is  only  in  one  view  that  the  questions  put  to  the  party^ 
who  is  stated  in  the  warrant  to  have  been  summoned  as 
a  witness,  can  be  deemed  important  or  inati^iaL     I 
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Aiiik  it,  bowei^er,  proper  to  abstain  from  geiog  ixkto       18S& 
diat  qiiestk>n»  die  warrant  being,  on  a  distinct  grotind, 
immediately  relating  to  the  alleged  eause  of  dommit^        Isaac. 

raent,  altogether  bad,  and  to  this  I  shaU  con&ie  piy  ^  the^  matter 
observations.  Owbn, 

It  is  important  to  refer  to  the  act  of  parliament  that 
eonfers  on  the  commissioners  the  authori^  under  which 
they  act.  They  have,  unquestionably,  a  power  to  enfi»ve 
the  pffoductioo  of  documents  rdating  U>  the  subjoels  o{ 
their  legitimate  enqpiiries.  It  is,  however,  to  be  kepi 
in  view,  that  theirs  is  a  delegated  power,  and  must  be 
strictly  construed  according  to  die  audiority  given.  By 
Ae  88d  and  84th  sections  of  the  bankrupt  act,  they  have 
powCT  to  examine,  and  also  to  enferce  productiQa  of 
documents.  Here  the  party  is  professedly  fiyaininfd  as 
mie  ^<  capable  of  giving  infbrmaticm  concerning  the 
trade,  person,  dealings,  or  estate  of  the  bankrupt'' 

In  pointof  law,  there  is  no  authority  to  inqaeot  piqiecs 
belonging  to  an  individual,  without  first  laying  a  ground 
for  it.  It  is  not  because  I  cany  my  podcet  book,  to 
enaUe  me  to  assist  my  merooiy,  and  that  I  have  recourse  r 

to  it  for  that  purpose,  that  I  can  be  compelled  to  subimt 
it  for  inspection.  What  audiority  is  here  shewn  on  the 
part  of  the  commissioners  to  command  the  witness  to 
produce  this  particular  book,  to  whidi  it  seems  be  had 
been  referring  in  the  course  of  his  examination?  When 
it  i^pears  that  it  is  necessary,  for  the  purpose  of  a  full 
investigation  of  the  sulgect,  that  a  production  should  be 
made,  then,  without  doubt,  productimi  involves  inqiee- 
tion.  But  if  sudi  necessity  do  not  exist,  then  an  order 
for  production  is  coram  non  judice^  and  an  empty  iU^al 
command.    Now,  suppose  in  this  esse,  the  party  being 
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1828.        so  commanded  had^  in  fact,  refused  to  produce  (and 

that  it  could  possibly  be  said  that  refusal  to  read  was 

Isaac.  substantially  the  same  thing)  the  particular  book^  it  is 
In  the  matter  not  because  the  book  happened  to  be  lying  upon  the 
Owen.  table  that  he  was  bound  to  allow  it  to  be  inspected*  The 
demand  ought  to  be  preceded  by  a  proper  notice  to 
produce  it.  Such  a  notice  nowhere  appears  to  have 
been  given.  But  it  has  been  urged  that  the  party  has> 
throughout  the  examination,  uniformly  acceded  to  the 
course  pursued,  of  calling  upon  him  to  read  from  his 
books. '  It  is  true  he  has  read,  but  he  has  done  so  for  his 
own  satisfaction,  with  a  view  to  answer  the  questicms  he 
was  compelled  to  answer,  or  to  explain  those  answers ; 
but  it  will  scarcely  be  contended  that,  whether  he  has 
done  this  without  having  been  bound  to  do  so,  or  for  his 
own  satis&ction,  he  is,  therefore,  pledged  to  submit  to 
read  every  thing  the  book  contains,  and  that  he  may  not 
stop  when  he  no  longer  finds  reading  necessary  for  his 
own  purposes,  or  for  other  reasons  declines  to  go  further. 
The  present  question  is  simply  as  to  the  propriety  of 
the  course  pursued  by  the  commissioners.  It  is  clear 
that  the  conclusion  of  the  warrant  is  not  warranted  by 
the  premises.  Upon  the  warrant,  the  Court  has  not 
any  means  of  knowing  that  the  witness  was  in  any 
manner  bound  to  produce  the  account,  which  forms  the 
subject  of  the  commitment.  What,  I  would  ask,  is  the 
proper  course  to  be  pursued  when  production  has  been 
enforced  ?  Who  is  it  that  is  bound  to  read  the  docu- 
ment produced  in  obedience  to  a  lawful  command  ? 
The  document  is  to  be  used  by  the  party  who  seeks  to 
make  it  available  to  his  purposes  as  evidence  or  other- 
wise. Supposing  a  book  duly  produced,  it  is  the  duty 
of  the  solicitor,  or  of  the  commissioners,  to  examine  it,  with 
a  view  to  such  enquiries  as  may  be  proper  and  requisite. 
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But  to  examine  the  peculiar  language  of  this  warrant :         1828. 

after  having  thus  called  upon  this  gentleman  to  read         ^ 

the  book,  which  it  may  be  taken  he  had  lying  on  th^  Isaac. 
table  before  him,  (and  whether  to  r^  to  himself,  or  to  I"  '*'®  niftttcr 
read  for  the  whole  meeting  to  hear,  is  left  wholly  in  Owen. 
doubt)  and  he  having  declined  to  comply  with  this  spe^ 
cies  of  mandate,  what  does  the  warrant  communicate  to 
us  ?  Was  he  committed  by  the  commissioners  for  refusing 
to  produce  ?  If  he  had  been  so  committed,  it  would 
not  appear  that  he  had  been  called  upon  to  do  so,  and, 
consequently,  it  could  not  be  said,  even  in  substance,  tha( 
l^e  had  been  properly  committed  for  notprodncing.  But 
on  the  contrary,  the  warrant  informs  us  he  is  committed 
for  reftising  to  answer  the  *^  said  question."  What  ques- 
tion ?  —  To  read  the  entry.  Can  any  man  say  that  this 
command  to  read  entries  in  a  book  is  a  question,  a 
lawful  question,  as  it  must  be?  But  what  do  they  go 
on  to  say,  and  until  when  do  they  commit  him  —  until 
he  shall  produce  for  inspection  the  book  containing  the 
entries  ?  No ;  *^  until  he  shall  full  answer  make  to  their 
satis&ction  to  the  question  so  put  to  him"  —  which  he 
can  never  do,  for  no  question  have  the  commissioners 
in  fact  put  to  him,  and  no  question  has  he  refused  to 
answer.  I  am,  therefore,  clearly  of  opinion,  that  the 
warrant  is  bad  in  form  and  bad  in  substance. 

Mr.  Baron  Vaughan.  —  I  should  be  very  sorry  by  any 
thing  I  am  about  to  say,  to  weaken  the  power  conferred  by 
the  legislature  on  this  species  of  judicature ;  but  it  is  un- 
questionably a  power  to  be  exercised  with  caution,  and  to 
be  looked  at  with  jealousy.  As  a  bare  authority,  it  must  be 
strictiy  pursued.  The  commissioners  have  a  plain  line  of 
duty  marked  out  to  them.  By  the  act  of  parliament,  a 
power  is  placed  in  their  hands  to  examine  witnesses,  and 
require  the  production  of  documents  relating  to  the  matters 
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1 83t  •       Uf  wUeh  thc^  are  empowered  to  examine^  and  in  the  etent 

^"^'^       cf  d  refusal  to  be  examined  or  to  produce  the  docdmenta. 

IsAAc/^      A  consequential  power  to  oommit.     Now  can  it  be  aaid 

In  tbe^  matter  ^^  ^j^^  y^^  b^^n  jon^  in  ^j^  case,  fells  within  Ae 

•OwsK.  dear  and  obvious  rules  prescribed  by  die  act  ?  Sop* 
posing  these  entries  were  proper  to  be  inspected,  what 
power  is  there  to  ootinpel  the  party  to  read?  The 
witness  is  eommitted  ibr  relusing  to  answer  a  question : 
how  6an  it  be  said  ther6  k  any  thing  like  a  question  ? 
He  is  then  to  remain  in  prison  till  he  shall  submit  to 
answer  the  question,  when  in  fact  no  qnesti<m  Ito  been 
propounded  to  him.  llie  warrant  is  clearly  bad,  and 
the  party  fully  entitled  to  h»  discharge. 

Ordered  acoordiiigly.  (a) 


(a)  See  the  form  of  the  com-    Bett^  Js.  in  the  case  of  Davie  v. 
mitment,  and  the  Judgments  of    MUford^  4  B.^  A,  556* 
JMott/C.  J.,  and  BayUy  and 
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E±  parte   STRANGE  and  imother,  assignee  of         V.  C. 

ALLMONB.  —  In  the  matter  of  ALLMOND.       ^^>*»-  ''^^^ 

1828. 

The  petition  dtated^  that  after  the  petitioners  were  TrU^Term 
Appointed  aft^nees,  they  discovered  tiiat  certain  debtrf     June  25, 
had  been  proved  by  perjury  and  conspiracy;  that  a  spe-        1828. 
dal  meeting  of  the  creditors  was  held,  at  which  it  was  ^^^  *?". 
resolved,  under  the  advice  of  counsel,  that  the  petitioners,  neet  of  a  buik. 

.  nipt  in  oonduct- 

te  asitignees,  ought  to  indict  the  petitioning  creditor,  mid  ingprowcutiont 
the  solidtdr  to  the  petitioning  creditor^  for  conspiracy,  ^2^,"** 
and    the  persons    who    had    proved,    for  perjury.—  directed  to  be 

•       ailoy4Ml  under 

They  were  accordingly  indicted,  but  were  everitually  6  Geo.  4.  c.  16. 
acquitted.    The  oommissbners  being  doubtful  whether  "*  ^^* 
they  could,  without  order,  allow  the  extra  costs  cif  the 
indictments,  this   petition   was  presented,  praying  that 
such  costs  might  be  allowed. 

Mr.  Montagu  tot  the  petition  :— - 

By    the    old    bankrupt  acts,    I  James  1.  cap.  15. 
sections   11   and    12.  (a),  and  5  George  2.  cap.  80. 

(a)  By  the  1  Jac.  1.  c  15.  b.  1 1  every  person  and  penom  that  shall 
md  IS.  it  was  enaeled  as  foUows :  unlawfully  and  comiptly  procure 
*  And  if  any  person  or  penons,  any  such  unlawful,  wilfbl,  and 
ether  than  the  bankrupt,  either  corrupt  perjury,  shall  or  may 
by  subornation,  unlawful  pro*  therefore  be  indicted  in  any  of 
curement,  unbter  persuasion,  or  the  Khig's  Majesty's  Courts  of 
means  of  any  others,  or  by  his  Record,  and  after  his  or  their 
own  act,  consent,  or  agreement,  conviction  thereof,  sfadi  incur 
shall  wilfttlly  and  eorruptly  com-  such  ibrfiature,  and  receive  and 
ittit  any  manner  of  wilful  pefjwy  rnxSer  such  pains  and  punishment, 
by  his  d^Mmtion  to  be  taken  boi-  as  are  limited  by  the  statute  made 
fere  the  said  commissioners,  or  concerning  perjury  in  the  fifth 
the  greater  part  of  dMnas,  as  ymt  of  the  reign  of  our  late  So- 
aforesaid,  that  then  the  party  or  vereign  Lady  Queen  Efixabeth. 
pardes  so  offending,  and  all  and       «*  And  be  it  further  enactejj 
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1828.        section  29.  (a)^  it  was  enacted,  that  if  a  person  claiming 

to    be   a  creditor  perjured,  himself  in  swearing  to  or 

Strange      affirming  his  debt,  he  might  be  indicted  for  perjury; 

and  another,    ^nd  the  preamble  to  the  29th  section  of  the  5  Geo.  2. 
In  the  matter  '^ 

of  c  30.  states   the   reason   for  the    enactment:    ^^  And 

Allmond.      whereas  many  abuses  have  been  committed  by  pretended 
creditors  of  bankrupts,  be  it  enacted,"  &c. 

By  the  46th  section  of  the  new  bankrupt  act,  6  Geo.  4* 
c.  16.  directions  are  given  as  to  proofe  by  creditors  ;  and 
by  section  99  it  is  enacted,  amongst  other  things,  <«  that 


that  all  and  every  sum  and  sums  called  Quakers,  afiBrm,  that  any 
of  money  which  shall  be  forfeited  sum  of  money  i»  due  to  him  or 
by  force  of  this  present  act,  shall  her  from  any  bankrupt  or  bank- 
be  sued  for  and  recovered  by  the  rupts,  which  sum  of  money  is  not 
said  creditors  only,  or  any  of  really  due  or  owing,  or  shall 
them  that  will  sue  for  the  same,  swear  or  affirm  that  more  is  due 
by  action  of  debt,  bill,  plaint,  or  than  is  really  due  or  owing, 
information  in  any  of  the  King's  knowing  the  same  to  be  not  due 
Majesty's  Courts  of  Record;  and  or  owing,  and  that  such  oath  or 
the  sum  or  sums  of  money  so  affirmation  is  false  and  untrue, 
recovered,  the  chaiiges  of  suit  and  being  thereof  convicted  by 
being  deducted,  shall  be  distri-  indictment  or  information,  such 
buted  and  divided  towards  the  person  shall  suffisr  the  pains  and 
payment  of  the  said  creditors  of  penalties  inflicted  by  the  several 
the.  bankrupt."  statutes  made  and  now  in  force 
(a)  And  by  the  5  Geo.  2.  c  3.  against  wilful  perjury,  and  shall 
s.  S9.  it  was  enacted,  "  And  moreover  be  liable  to  pay  double 
whereas  many  abuses  have  been  the  sum  so  sworn  or  affirmed  to 
committed  by  pretended  creditors  be  due  or  owing  as  aforesaid,  to 
of  bankrupts,'  be  it  enacted  by  be  recovered  and  levied  as  other 
the  authority  aforesaid,  that  if  penalties  and  forfeitures  are 
any  person  at  any  time  hereafter  upon  penal  statutes,  after  con- 
shall,  before  the  acting  commis-  viction,  to  be  levied  and  recover- 
sioners  in  any  commission  of  ed ;  and  such  double  sum  shall 
bankrupt,  or  by  affidavit  or  affir-  be  equally  divided  among  all  the 
mation  exhibited  to  them,  swear  creditorsseekingrelief  under  the 
or  depose,  or  being  of  the  people  said  commission." 
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any  bankrupt  or  other  person  who  shall,  in  any  examiu-  1828. 

ation  before  the  conunissioners.  or  in  any  affidavit  or  " 

deposition  authorised  or  directed  by  the  present  or  any  SnuiMoi 

act  hereby  repealed,  wilfully  and  corruptly  swear  &lsely,  «nd  another, 

being   convicted    thereof,  shall  suflTer   the   pains  and  of 

penalties  in  force  against  wilful  and  corrupt  perjury.**  Allmoho. 

In  the  present  case,  the  assignees  were  convinced  that 
the  debts  proved  were  proved  by  peijury  and  conspiracy, 
but  not  being  willing  to  act  upon  their  own  opinions, 
they  called  a  meeting  of  creditors,  who  sanctioned  the 
prosecution  which  was  advised  by  an  eminent  counsel. 
A  question  involving  the  same  principle  was  agitated 
in  August  last,  before  the  Lord  Chancellor,  who  de- 
dded  that  the  petitioning  creditor  was  entitled  to  the 
costs  incurred  by  him  in  an  unsuccessful  attempt  to 
i^rehend  one  of  the  bankrupts,  (a)  This  case,  although 
diortly  reported,  was  argued  at  considerable  length ;  and 
it  was  determined  by  the  Lord  Chancellor,  that  the  costs 
were  reasonably  incurred  in  giving  efficacy  to  the  admi- 
nistration of  the  law,  and  ordered  them  to  be  allowed. 

The  question  is,  whether  assignees,  who,  in  the  dis- 
charge of  their  duty,  think  that  an  indictment  ought  to 
be  preferred  against  a  person  who  has  proved  by  perjury, 
and  whose  opinion  is  confirmed  by  the  creditors  and 
advised  by  counsel,  are,  upon  a  verdict  of  not  guilty, 
personally  to  pay  the  costs  of  the  prosecution.  If  .this 
be  the  rule,  it  is  scarcely  necessary  to. say  that  socb 
mdictments  will  seldom  be  advised  by  any  gentleman  H 
the  bar ;  that  they  will  be.  reluctantly  prosecuted  by  cre- 
ditors ;  and  that  the  offence  may,  consequently,  be  com- 
mitted with  impuni^. 


(a)  E* parte  De  Taitei,2  G/.  4* /am.  405. 
Vol.  III.  D 
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18S8.  The  Vice-chancellor  :— 

JSje  pmie         In  the  case  of  ex  parte  De  TasUt^  the  b^nknipt^s  estate 

And  another.   ^^^^  ^^^^  derived  advantage  from  the  appearance  of 

(n  the  matter  the  bankrupt,  but  in  the  present  case  what  advantage 

Allmomh.     coujd  it  derive?    The  debt,  if  proved  by  perjury,  might 

have  been  expunged.     I  think,  therefore,  that  the  costs 

ought  not  to  be  allowed. 

Mr.  Montagu  said,  that  it  was  not  pecuniary  advan- 
tage, but  the  punishment  of  offenders,  which  was  the 
motive  for  criminal  prosecutions ;  and  that  upon  indict- 
ments for  felony  and  conspiracy,  where  no  pecuniary 
advantage  could  result  to  the  estate,  the  assignees^ 
whether  they  succeeded  or  failed^  were  never  personally 
liable  for  the  costs. 

The  Vice-Chancllor  observed,  that  if  any  prece- 
dents to  this  effect  could  be  produced,  the  subject  might 
be  again  mentioned. 

On  a  subsequent  day  Mr.  Montagn  stated  to  the  Vice- 
Chancellor,  diat  in  the  prosecution  otPage  (a)  the  costs 
were  paid,  as  of  course,  out  of  the  estate. 

The  Vice-Chancellor  : — 

The  case  of  i\^  was  of  the  same  nature  as  the  case  of 
'  De  ToMUt;  it  rdated  to  expences  incurred  in  proceeding 
against  the  bankrupt,  where  attendance  might  have  been 
podiictive  of  pecuniary  advantage  to  the  estate;  but  the 
present  is  a  {Ht>ceeding  against  pardea  wbeve  ocmvictioD 
could  not  augment  tlie  estate.  My  (qn^ion,  tberefiin^ 
notwithstanding  the  case  otPage^  remains  unaltered. 

(a)  Sec  1  Brod.  ^  Bing,  308. 
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Mr.  Manlagu  said,  tliat  as  this  would  in  effect  render        1828. 

the  daiisa  in  the  statute  nugatory,  he  would,  with  the      „ 

jSx  parte 
Vioe-ChanoeUor's  permission,  mention  the  subject  to  the      Stranob 

J-ord  ChanceUor;  and  His  Honour  having  expressed  rte°S?^ 

his  wish  to  that  effect,  the  petition  was  this  day  brought  of 

under  the  consideration  of  his  Lordship. 

L.a 

Mr.  Mcmiagi^  |br  the  petition,  restated  what  he  had        Hall.' 
submitted  to  the  Yice-Chancdlor,  and  contended)  that  jVik.  Term 
Jie  elytra  costs  came  fiurly  under  the  description  of  <<  just     tAwe  15. 
allowances,"  which  the  assignees  were  authorized  to 
retain  by  the  6  Geo.  4.  c.  16.  s.  106,  (a) 

The  LoBP  Chancellor  : — 

In  this  case  great  caution  appears  to  have  been  used, 
niie  creditors,  at  a  special  meeting  assembled  for  the 
purpose,  as  I  collect  from  the  proceedings,  directed  the 
prosecution  to  be  commenced  and  carried  on  by  die 
assignees.  It  is  clearly  proper  that  such  prosecutions 
should  be  instituted.  There  is  no  public  prosecutor  in 
this  country  to  pursue  offenders,  and  persons  so  charged 
would  otherwise  escape.  I  think,  the  expences  come 
fiurly  under  the  description  of  ^^  just  allowances,''  autho- 
rised by  the  act  to  be  made  to  the  assignees  out  of  the 
estate,  imd  that  the  prayer  of  the  petition  should  be 
granted. 

Ordered  accordingly. 


(a)  By  the  6  Geo.  4.  c.  le.  eountt;  aod  in  racfa  accoanti  the 

9. 106.  it  is  enacted  as  follows :  said  assignees  shall  be  allowed  to 

^  And  it  shall  be  lawful  for  the  retain  all  such  money  as  they 

jaid  comsilfltioners  to  eiamine  shall  have  eapended  in  suing  out 

the  said  assignees    upon  oath^  and  prosecuting  such  commis- 

touching  the  truth  of  such  ac»  non^vai  all  oihv just  aUoufancet** 
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V.  C.        Ex  parte  DAVIS.  —  In  the  matter  of  BARLEE.  (a) 
LiNc  Inn, 

1828^  1  HIS  was  a  petition  for  the  bankrupt's  allowance  of 
Where  a  com-  ^'*  P^^  cent^  and  Stated  that  the  commission  issued  in 
SSSk^is  ^^^^^  ^^^^  >  ^^^  ^®  ^^^^  proved  amomited  to 
anditwiBiuted  4ffiOOL  and  upwards ;  tliat  a  first  dividend  of  2^.  in  the 
that* ami divi-  pound  Was  declared  on  the   29th  of  March  181T,  a 


dend  had  been  ggcond  dividend  of  Is.  on  the  6th  of  June  1818,  and  a 

adyeitiMa  in^  , 

June  1827,  the  final  dividend  of  Is.  9d.  on  the  29th  of  June  1827  ; 

allowaM  was  and  that  the  petitioner  obtained  his  certificate  on  the 

^A  Sd  of  December  1818. 

it  was  admitted' 

SbJfui^wa.  I^  ^^  admitted,  however,  at  the  bar,  that  the  last 


atiUiome  rever-  dividend  bad  not  been  a  final  dividend ;  and  that  there 
^^but  of     was  still  some  reversionary  property,  but  of  small  amount, 

small  amount,  \^  rpalixpd 

to  be  rediied.     to  t)c  realized. 

Mr.  JVakefieldfoT  the  petition :  — 

The  bankrupt  having  obtained  his  certificate,  and  the 
net  produce  of  his  estate  having  paid  the  creditors  who 
proved  10s.  9d.  in  the  pound,  he  is  entitled  to  the 
allowance  of  52.  per  cent,  directed  by  the  6  Geo.  4.  c  1^. 
s.  128.;  and  the  case  of  ea;par^jSift&«,  l./!^  208,  ought 
not,  under  the  circumstances,  to  be  considered  as  an 
authority  against  this  application. 

Mr.  Hinde  for  the  assignees.  ^ 

The  Vice-Chancellor  made  the  order  without  costs. 

July  18.  H^  Honour  having  dedred  that  this  petition  should 

be  mentioned   again,   in  consequence  of  some  doubt 


(a)  Sec  ex  parte  Minchin^  7;oi/,  page  135. 
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expressed    at    the    bankrupt    oflke    respecting    the        1828. 

practice: —  ' 

Ex  parit 

Mr.  WakefieU  submitted  to  the  Courts  that  the  case  Jq  tbe^initt^- 
c£  ex  parte  Stike  must  be  considered  as  containing  rather  n  ^^ 
a  dictum  (a)  than  a  decision  of  Lord  Hardwicke  on  this 
pointy  as  the  objection^  urged  was  the  d^dency  of  the 
Operate  estate,  which  had  not  paid  28.  6d.  in  the 
pound.  (&)  He  also  cited  ex  parte  Calcot,  1  Jtk.  209, 
and  3  JUL  814;  ex  parte  Sqffbrd^  2QL8fJ.l28;  and 
the  note  to  the  latter  case,  respecting  ex  parte  CakoL 

The  Vice-Chancllor  : —  ' 

In  ex  parte  SiUee  Lord  Hardwicke  referred  to  the 
time  whidi  had  elapsed  as  being  too  short  From  the 
i|ote  to  ex  parte  Sqfibrdi  it  appears  to  me  that  a  final 
dividend  had  not  been  made  when  the  allowance  was 
ordered  in  ex  parte  CalcoL  The  language  of  the  act  is, 
^f  that  every  bankrupt  who  shall  have  obtained  his 
certificate,  if  the  net  produce  of  his  estate  shall  pay  the 
creditors  who  have  proved  under  the  commission  ten 
shillings  in  the  pounds  shall  be  allowed  five  per  cent, 
out  of  such  produce,  to  be  paid  him  by  the  assignees, 
provided  such  allowance  shall  not  exceed  four  hundred 
pounds." 

It  is  the  &ult  of  the  parties  if  they  do  not  come  to 
provci  sufficient  time  being  afforded  them.    What  was 

(a)  But  see  the  reasont  as-  Vice^CbanceUor(Sir«M]iXMKa4) 
ngned  by  Lord  ffwrdwicke  fof  that  a  suffidefit  dividend  must  be 
faiB  judgment  in  this  case,  1  Aik.  paid  on  the  joint  and  theseparate 
SOS.  Bet  also  eg  parU  Powell,  ,  estate  to  entitle  the  party  to  the 
1  Med.  70.  allowance  under  the  6  Geo.  4» 

(6)In  ex  parleGood(dl,2Gl.    c.lC.s.128. 
4t  J»  282,  it  wa^  decided  bjr  the  -  .  / 
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dohe  in  e»  parte  Stffbrd  seemb  to  me  an  authority  for 
this  order,  (a) 

Order  confirmed,  (ft) 


(b)  In  ex  paHe  St^rd  the 
diTidend  was  advertised  as  a  first 
and  final  di?idend.  See  Gazette 
fbr  IS26,  page  1268. 

(h)  Mr.JBeUf  in  hi^  Conimen«> 
taries  on  the  LawB  of  Scotland^ 
vol.  ii.  page  463.  (4th  ed.)  has 
the  following  observadons  on  the 
subject  of  bankrupt's  allowances : 

**  There  is  a  great  diflbrence 
between  the  En^ish  and  the 
Scottish  laws  relative  to  the 
bankrupt's  allowance. 

**  In  England  the  allowance  is 
i^d  to  be '  an  honour  to  the  libe- 
rality of  modem  law/  hating 
heda  first  introdaoed  hi  I70i  (iX 
and  after  successive  alterations, 
restrictions,  and  amendments  in 
temporary  statutes,  permanently 
eitablbhed  as  part  of  the  Eng- 
lish system  of  bankn^  law  in 

I7S8.(S) 

**  It  is  given  as  a  stock  for  sul>> 
sistence  till  the  bankrupt  get 
again  into  a  way  of  livelihood, 
and  pre-supposes,  both  from  this^ 
and  firom  the  data  for  its  ascer- 
takmait^  tbe  condusicm  of  the 
bankniptey  before  it  was  granted. 

<*  In  Sootlimd  the  allowaqce 
b  regulated  differently;  proceed- 


11^  Oft  another  principle  alto- 
gether, and  which  has  been 
thought,  on  the  whole,  a  pref^-- 
able  arrangement.  (3]l 

^  It  is  not  as  a  stock  fot 
fiiture  subsistence  tliat  th^  aHowi- 
ance  is  ^ven,  for  every  man  is 
supposed  capable  of  sepporUng 
himself  when  he  is  free  to  eiert 
his  industry  for  that  purpose;  but 
it  is  as  subsistence  money  while 
the  creditors  require  his  aid,  or 
have  him  entirely  at  their  call, 
so  as  to  prevent  his  turning  his 
exertions  to  his  own  benefit.** 

Under  tlie  old  statutes,  ft 
bankmpt,  in  England,  wai  not 
entitled  to  any  maintenanoe  out 
of  bis  ejects  during  hu  examin- 
ation ;  Thompson  v.  Counceii, 
IT.S.IS7;  but  by  the  6  Geo.  4. 
c.  16.  «.  114k  pas»^  iitscb  the 
publication  of  Mr.  BeU^  OMise^ 
the  commissioners,  before  the 
choice  of  assignees*  and  the  as- 
ugnees  afterwards,  with  the  ap- 
probation of  the  comm&siondrB, 
are  autfaofised  to  make  sueh  id- 
lowance  to  the  bankrupt  out  of 
his  estate  as  diaH  be  necessary, 
for  the  support  of  himself  and 
fami^i  until  he  shall  have  passed 


(1)  4  Anne,  c.  17.  s.  7.  (3)  54  Geo.  3.  *.  137.  s.  eS. 

(2)  5  Geo.  2.  c  30.  made  perpetual  by  37  Geo.      t»  124. 
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Ex  parte  HALL  and  others.** In  the  matter  of 
MOTT. 

1  HIS  was  a  petition  to  substitute  the  debt  of  a  ci'editor 
vbo  bad  proved,  for  the  debt  of  the  two  petitioning 
creditors  upon  which  the  commission  had  issued,  the 
latter  being  considered  insufficient  to  support  the  com- 
missioii^  a%  instead  of  being  a  debt  due  to  them  alone^ 
it  was  found  to  be  due  to  them,  together  with  two  other 
persons  with  whom  they  were  in  partnership^  (a) 

Mr.  Sugdm  and  Mr.  Fembertan  for  the  petition. 

Mn  Base,  for  the  ass^nees,  iqppeared  to  consent. 


v.c. 

July  19, 
1828. 

The  6  Geo.  4. 
e.  16.  1. 18.  is 
applicable  to  a 
case*  not  only  of 
defidencyin  the 
amount,  but  to 
any  original 
defect  in  the 
nature  of  the 
petitioning  cre- 
ditor's debt 


Ids  bst  examination ;  and  by  tbe 
issth  section  of  the  same  act, 
the  allowance^  in  respect  of  the 
dividtods  from  his  estate^  is  in- 
ciieasedi  to  cioubk  the  fohner 
amount. 

These  prorlsions,  by  providing 
for  the  subsistence  of  the  bankrupt, 
remove  any  hardship  that  existed 
under  the  old  statutes,  in  defer- 
ring until  ^  the  coacludon  of  the 
bankruptcy^*'  the  calculation  and 
payment  dt  the  latter  allowance. 

In  Scotland,  the  allowance,  or 
more  properly,  **  subsiMnte  iho^ 
n^,'*  is  limited  so  as  in  no  case 
to  exceed  three  gtnneas  per  W^« 
and  not)  on  the  wholes  to  amount 
to  more  than  five  per  cent,  of  the 
net  produce  of  the  estate. 

**  The  allowance   is    refused 


altogether  when  the  bankrupt 
has  not  kept  such  books  as  may 
enable  his  creditors  to  obtain  a 
distinct  knowledge  of  his  aflhiis. ' 

^  the  alldwtaee  stops  at  Hie 
period  aitigned  for  the  pa^rment 
of  the  setoad  dividend;  that  k 
to  say,  at  the  end  of  eighteen 
months  from  the  date  of  the  first 
deliverance,  wheti  the  bankrupt 
may  apply  for  his  discharge,  and 
so  acquire  full  right  to  his  future 
acquisitions."  s  i^e^s  Commen- 
taries, p«  469. 

(•)  In  BmdUtmd  ▼.  Ne»imite^ 
1  77niii/.477,  itwas  decided  that 
a  oommission  cannot  be  sup. 
ported  on  the  petition  of  one  of 
two  partners  to  whom  a  joini 
debt  is  due  on  bond. 
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1828.  Mr.  Home  and  Mr.  Montagu  contra : — 

Bjp  parte  By  the  18th  section  of  6  Geo.  4.  c.  16.  it  is  enacted^ 

and  othert.    ^^  ^^  ^^  ^^'^  adjudication  the  debt  or  debts  of  the  peti- 
In.  the^atter  tioning.  creditor  or  creditors,  or  any  of  them,  be  found 
MoTT.        insufficient  to  support  a  commission,  it  shall  be  lawful 
for  the  Lord  Chancellor,  upon  the  application  of  any 
other  creditor  or  creditors,  having  proved  any  debt  or 
debtd  sufficient  to  support  a  commission,  provided  such 
debt  or  debts  has  or  have  been  incurred  not  anterior  to 
the  debt  or  debts  of  the  petitioning  creditor  or  creditors^ 
to  order  the  said  commission  to  be  proceeded  in,  and  it 
shall  by  such  order  be  deemed  valid."    But  this  was  not 
intended  virtually  to  supersede  the  15th  section  of  the 
act,  which  provides,   ^^  that  no  such  commission  shall 
be  issued,  unless  the  single  debt  of  such  creditor,  or  of 
two  or  more  persons  being  partners,  petitioning  for  the 
same,  shall  amount  to  one  hundred  pounds  or  upwards, 
or  unless  the  debt  of  two  creditors  so  petitioning  shall 
amount  to  one  hundred  and  fifiy  pounds  or  upwards, 
or  unless  the  debt  of  three  or  more  creditors  so  peti- 
tioning diall  funount  to  two  hundred  pounds  and  up- 
wards."    It  was  jnerdy  intaided  by  section  18  that 
the  Court  should  be  enaUed  to  exercise  a  disereticm  in 
cases  where  the  commi^ion  had  issued  upon  a  debt 
insufficient  in  amount,  which  the  creditor,  at  the  time 
the  commission  issued,  supposed  to  be  sufficient. 

Previously  to  the  ien^xfrary  act  of  the  5  Ann.  c.  22. 
and  the  6  Geo.  2.  c  30.  s.  23.  there  was  no  legal  neces- 
dty  ibr  any  petitioning  creditor's  debt. 

It  was  not  expressly  required  by  any  of  the  previous 
statutes  (a) ;  and  in  Smith  v.  Blackfumy  1  Lord  Eas^ 


(a)  Id  the  34  &  35  Hen.  8.    every  complaint  made  to  tfiem  in 
c4.  $.  1.  the  words  are, ««  upon    writing  by  any  parties  grieved  / 
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momi^  724^  it  is  said  to  haye  been  ruled  by  Chief  Justice        lfl88« 
Trefiy,  that  there  was  not  any  necessity  to  prove  a  pe^  ' 

dtioning  creditor's  debt^  although  the  Lord  Chancellor        \£^ 
\aAy  for  caution,  beenin  the  habit  of  requiring  proof  that  ^^  otiien»  • 
the  bankrupt  was  inddbited  in  1002.  before  he  granted  oT^ 

the  commission,  (a)  Monv. 

The  necessity  of  sudi  cauticm,  and  the  wisdom  ijS  the 
Iq^ative  provision,  cannot  be  doubted;  as,  without 
it,  any  trader  might  be  involved  in  bankruptcy  by  the 
malevolence  of  an  enemy,  or  the  rapacity  of  a  rival  in 
trade. .  Of  this  there  have  been  frequ^t  instances,  even 
^though  the  person  was  obl^;ed  to  swear  that  he  was  i^ 
creditor  for  100/.  (h)  The  enactment  must,  therefore^ 
have  originated  in  the  necessity  of  preventing  evils  whidi. 
would  otherwise  arbe;  the  evil  of  perverting  a  law, 
intended  for  the  benefit  of  debtor  and  creditor,  to  th^; 
purposes  of  fraud  and  malice« 

It  cannot,  therefore^  be  contended,  that  section  18  is 
intended  to  be  a  virtual  repeal  of  section  15^  and  that  n 

and  the  words  are  more  general  to  reqiare  an  affidavit  that  the. 

in  the  statute  is  Eliz.  c.7.  s.  s.  bankrupt  was  indebted  to  the 

^  upon  every  complnnt  made  to  petitioner  and  other  creditors  to 

him  in  writing.*'  the  amount  of  lOQ^     See  the 

(a)  The  statute  5  Ann.  c.  89.  form  of  sudi  an  affidavit,  cited 

first  regulated  the  amount  of  the  from  Serjeant  Gooding,  (who 

petitioning  creditors  debt,  in  the  wrote   some   years  before   the 

same  manner/  as  at  present  re-  statute  of  5  Ann.  c.  22.),  in  the 

quired  by  the  6  Geo.  4.  c  16.;  1st  Ckritiian^t  B.  L.  206.     See 

but  it  was  a  temporary  act'^p^Med  alio  4  EvaiU^  Statutes, S72,  n.  (l )/ 

only  for  two  years  and  "  until  and  596,  m  (46),  and  Itt  CkrisJ 

the  end  of  the  next  sesdon  of  visa's  B.  L.  79.  and  notei. 
parliament.''    Its  pr6visioi\^  in        (b)  Ex  parte  Mackie^  1807^ 

this  respect,  were  not  revived  ex  parte  OUyteld^  1828;  ex  parte 

until  the  passing  of  the  5  Geo.  2.  Charlton,  1888  ;  ex  parte  D^' 
c.  5(5.  s.  2!5. ; '  but  it  seems  pf evi«  '  nunti  1 809t 
ously  to  have  been  the  practice 
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IBMi       <Mdiftt'  is  io  i^i^ly^  tfs  a  mm^  of  Mwse/to  have  ids 

HJLLt 

aod  oihehi*  Tho  words  cf  aeotum  18^  #hibh  givas  the  Lord  Obdih- 
U  Uw^matler  ^^^^  autii6rity  to  Uste  a  commiteioiH  are^  ^'  <hat  the 
^^ov'i*'  Lord  Chancellor  shall  have  power,  upon  pettidoQ  made 
to  hun,  in  writing,  against  any  trader  having  committed 
ah  att  df  bahktuptisjr,  by  oHy  drtditot  or  cmUiors  of 
sndi  titider^''  And  hi  secuon  18  th^  words  are,  <<  the 
debt  tit  debts  of  the  petitioning  (^editor  or  creditdirs/' 
In  the  present  case^  the  debt  upoti  which  the  oomtnis- 
sidb  isMied  wb^  not  instifedent  in  amount,  btit  was  not, 
in  fact,  any  debt  at  all ;  and  ^ten  if  d)e  word  sttffMehi 
be  construed  to  extehd  to  a  debt  void  ^t  kw,  this  is  a 
aa^  hot  tttt^ded  with  sndh  favourable  cittmmstances  as 
td^!allfo^theftit^porittoh(^Uie  Ooun.  Butwh^^fter 
W^jfe  the  drcmoKistaUtes,  they  ai^  tiot  stated  in  the  peti^^ 
tion,  so  as  to  enable  the  Coiti^  to  eieirise  atiy  discretion 
upon  the  subject.  It  is  incumbent  on  the  creditor  to 
shew.  On  the  tedorcl,  what  the  alleged  debt  was  on 
which  the  coYthnission  isstned^  tod  -Whf,  knd  under  what 
circumstances  it  was  bad.  Between  the  two  extremes,  of 
a  commission  maliciously  phxsured  by  riieans  of  corrupt 
perjuiy,  upon  the  application  of  a  person  who  knows 
that  be  has  no  demand,  and  a  commission  innocendy 
praeored  by  a  person  who  erroneously  supposes  diat  he 
baa  a  just  debt  of  suflb^em  amount,  the  cases  wilt 
be  susceptible  of  great  varietjr :  the  present  petidon 
does  not  state  any  particulars,    but   merely  that  the 

,  ociginal  debt  was  not  sufficient,  and  that  the  present 

debt  WB8  not  anterior,  without  shewing  why  it  was 
insuffictettt,  or  tbfe  date  and  droomslBnces  ai  the 
debt  sought  io  be  substituted.  The  Court,  there* 
fore,  is  without  the  information  which  is  necessary 
to  enable  it  to  decide  whether  it  ought  or  ought  not  to^ 
interfere. 
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In  strictness,  application  should  have  been  made  to  the  1888. 

commiflrfdne^  t6  ek^ilrige  the  debt  of  die  j)edtioki]^  -*^-^ 

creditor^  before  the  parties  came  h^re  to  have  their  owii  VlS^ 

substituted.     This  was  the  opmim  of  Sir  Jdm  Leach^  «n^  ®J^* 

in  ex  parte  Chappeil^  2GL^J^  181 :  but  this  olgection  we  «r 
consent  to  waive. 

The  Vice-Chancellor  :  — 

My  opinion  is>  that  die  18th  secticm  of  die  6  Oeo»  4. 
a  16.  is  af^plicable  16  a  cose^  not  only  df  defldehcy  Iti 
die  aihoant,  but  to  any  original  defect  in  die  native  of 
the  ddbt  of  die  p^dofiAdg  eteditor,  upon  whidi  thef 
oomiiiisiion  istoed.  The  prayer  of  the  pedtiod  Id  sab^ 
sdtme  must,  dierefere,  be  gtatlt^. 

Ordered  aceordingly.  (d) 

■    Mil  i«iii  ti  >.  , t iiiiii     iiiiiiiifc.i     aiaittitiKi   «>ii  I        ■    fi«i>iiinini 

(a)  The  order  was  as  follows:  maj6r  (Mtrt  of  ^eta,  b^  sAd^ 

**  Now»  upon  hearing  the  sud  fied  that  the  debt  proved  there- 

pedtfoa^and  the  lAdavits  tied  aadifir  bf  th^  Mid   pkiddtters 

in  support  thereof  add  in  qipo^  J^kn  HaU^  I%nmu  Wml^  and: 

sition  thereto,  and  the  a£Bdavit  John  Hamfm  Borrtr^  or  so  much 

of  Thcmoi  Palmer,  filed  1st  Au-  thereof  as  is  sufficient  to  support 

gust  l8S7y  read,  and  what  was  the  said  commisdon  of  bankrupt, 

alleged    by    Mr.  Sugden    and  wasitacurred  not  anterior  to  the 

Mr.  PtfMftffiofi  of  counsel  for  the  debt  of  the  ^d  TkotiUu  l^aimdr 

said  petitioners^  and  by  Mr.  Roie  and  Bichard  Green,  the  petition- 

of  counsel  for  the  said  petitioning  ing  creditors  under  the  said  com- 

auditors  and  for  the  assignees  mission,  and  is  an  esdstb^  ahd 

under  the  said  conunisdon,  who  sufficient   debt   to  support  the 

sefcffally  appeared  and  oonsenfted  commission,  that  the  Mdd  cofll«' 

tbeaeto^  and  by  Mr.  iforat  and  miisienof  binknipt,se  awaidail 

Mr.JIMiigtftereduAsel  Ibrthe  and  issued  i«dlist  the  sidd  baHft^M 

smd  bankrupt,  I  do  older,  upeia  rapt,  as  in  the  said  pedtiott  is 

the  eomniisiiaiMrs  aaaiediatiie  mentlMied,  be  proceeded  in;  and' 

said  coannission  of   bankrupt  I  do  hereby  refer  it  to  the  Md 

awarded  and  issued  i^ainst  the  commisdoners  to  make  the  uAi 

said  KU&am  Bddky  MoitfOr  the  mqairy  accordingly.    And  I  do 
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V.  C       Ex  parte  ROBINSON.  —  In  the  matter  of  FREER.. 
LxKc  Ihn,  ,L, 

Avff.  11, 12,  1  HE  petition  stated,  that  this  commission  had  issued 
^  1828.  upon  the  petition  of  Bqfnolds ;  that  Reynolds  had  been 
r^i^t is7^^  twice  a  banknipt;  and  that,  although  he  had  obtained 
theiMigMet  ^  certificate  under  both  oommissbnsy  there  had  not 
.^^^^iL^^^  been  any  dividend  under  the  second  commission ;  that 
'^^^^^^  the  petiticmer  had  proved  a  debt  of  260/.  under  the 
paid  151.  m  th»  Qoiwusuoa  Qgatngt  FreeTj  not  anterior  to  the  d^t  of 
^J^Uiedateor  JtcffmUds ;  and  diat he  bad  applied  to  the  commissioneri 
^"J^J|]^J^J2i  ^  ^*^  ^'^   *®  dAt  of  BeipioUs  was  insufficient; 


i^«r«rt,by  to  support  the  commimony  but  that  they  were  divided 
i^inZi fan-  in  opinion,  and,  beii^  divided^  one  of  them  dedioed 
^I^^^JI^V  ^1^  to  sign  such  certificate ;  that  an  action  had  been  com- 
iMmknipt.  menced  against  the  assignees,  and  they  were  aj^pre* 

under  tuoh  cir*  hensive  that  the  debt  of  iZqfiiol&  would  not  suppcnrt  the 
222^^^^  hgg  commissicm.  The  petiticm  prayed  that  the  petitioner's 
oteiiMdhii       dd>t  midit  be  substituted. 

Mrtifleiito  under  '^ 

the  Moood  oom*    - 

miniootOMinoc,  Mr.  iZose  and  Mr.  iStciaiuftMi,  for  the  petition,  referred 
OT^£or»i«iies  to6  Oeo.4. c.  16.  s.  18., and  ea?/NirlleI2aff  mreM)tt (a), 
SSSlSr*'    toJendy decided. 

Onspelitionto    ' 

y^;;!^^!^  *  Mr.  JMbn&^w,  for  BeynoUs^  the  petitionuig  creditor, 
e.  18.  ekhoiigb   ^nd  for  the  bankrupt: — 

•  prefioue  ap-  '^ 

t/HmHtM  m  the         #««. 

^^inf.ff4^..>ff.^         Tms  case  is  of  considerable  importance :   and  the 

^jl^^^^l^i^   questions  are,  first,  whether  the  debt  be  insufficient ;  and^ 

toeipimfetbe *  — 

di^*fdeS b^  order,  that  if  the  said  cominis-  respondentd,  of  and  occanoned 

not  abeohudy      ijolien  shall  find  in  fiivour  of  by  this  application^  be  paid  out 

such  debe»  that  th^  do  enter,  of  the  itid  bankrupt's  estate; 

upoa  the  proceedings  had  and  such  costs  to  be  taxed  by  the 

taken  under  the  said  eomniissioni  Master  of  the  Court  of  Chancery 

a  declaration  of  such   finding,  in  rotation,  if  the  parties  difier  • 

iUid  I  do  further  order,  that  the  about  the  same." 

costSL  of  the  said  petitioners  and  .  (a)  Ant^t  page  39t 
8 


Digitized  by  VjOOQIC 


CASES  IN  BANKRUPTCY;  (16 

seocmdly,  .whether,  supporing  it  to.  be  insuffidentf  ihie       JtSSQ. 

petitioner  be  entitled,  as  a  matter  of  course,  to  this  right      rTIL^ 

of  substitution.  RoBuisoir. 

.'  -1       In  the  nuittar 

The  words  in  die  6  Geo. 4.  <n  16,  s.  W,  in  pui^  K**»»t, 
suance  of  which  dause  diis  iq>i^catidn.  is:  made,  tfe^ 
«<  if  the  debt  of  the  pedtioning  creditor;  be  :  found 
hwnflteieBt;''  but  the  debt  is  not  insuflfeient.  The 
sujqpomtion,  diat  a  certificated  bankru^  Under  $ 
second  commission,  cannot  be  a  petitioning  creditor, 
is.  errcmeons.  An  uncertificated  bankrupt,  imder  a  first 
ccHnmissiDn,  may  maintain.an  action  either  of  contract  o^ 
tort  against  any  person,  accept  his  aarignees  (a) ;  and, 
bring  ttbte  to  maintam  an  action,  he  may,  subject  to  the 
same  qualification,  petition  for  a  eommissaQa  pf  bank-f 
ruptcy.    Expeuie  Cartwrighi^  2  Base,  930.  ,  ^ 

By  sec.  127  (b)  of  the  same  act>  a  certificated. bank-: . 
rupt  under  a  second  commisrion,  who  does  not  pay.lSs* 
in  the  pound,  is  placed  in  the  same  situation  as  an  uncer- 


(a)  F&wUr  ▼.  Dowu^  1  B.^r  hit  erediton,  or  who  thall*  hare 
P.  44. ;  Webb  v.  F6x,  7  Tetm.  been  discharged  I17  any  imohent 
Rep.  891 ;  Cumming  ▼.  Roebuck,  act^  shall  be  or  become  bankrapt, 
I  ffok^  179 ;  (Sarie  v.  Calveri,  and  have  obtained  or  shall  hen^ 
5  Moore^  96;  Nku  y.  Adamsim,  after  obtain  such  certificate  as 
5B,4r  il.S25.  See^  for  all  the  aforesaid,  unless  his  estate  shall 
eases,  Ist,  where  the  assignees  do  produce  (after  all  duuges)  sulfi- 
not  interfere,  and  sd,  where  they  dent  to  pay  ereiy  creditor  undtf 
do  interfere,  Moniaguh  Annual  the  commission  fifteen  shillingi 
Digest  for  1820,  note  V.  p.  37.  Jn  the  pound,  si^ch   certificate 

(b)  The  words  of  the  lS7th  shall  only  protect  his  person  from 
section  are :  **  That  if  any  person  arrest  and  imprisonment ;  but  his 
khall  have  been  so  discharged  by  future  estate  and  effects  (except 
such  certificate  as  aforesaid,  or  his  tools  of  trade  and  necessary 
whp  aiiall  have  compounded  with  household   fi^miture,    and    the 


Digitized  by  VjOOQIC 


46  OASES  IN  BANKRUPTCY. 

1888.       tflcatad  bukn^t  under  a  flnt  pfnnmisnGn ;  and  may, 
JT^"^       Him^bref  vpom  die  same  principle,  issue  a  commwricin. 

ResmsoK. 
la  di^matter  j^  words  in  section  18  are,  **  if  the  debt  is  found 
insqffcient^  Tliis finding  isa  condition  precedent  to  the 
applieatim  to  this  Conr^  ear  parte  CkgtpeS,  2  6.  |r.  J. 
ISI I  but  it  has  not  been  so  $>und,  and  this  is  only  an 
o^erimental  petkion,  in  the  nature  of  a  bill  gtiia  Uwmii 
froon  a  fear  ti^t  it  should  be  found  insuffiotent. 

It  is  new  beginning  to  be  assumed,  as  a  raattep  ef 
eeiifae,  that  a  commission  issued  upon  an  in^rop^ 
alBdaTlt  may  be  supported  by  the  substitution  ef  a  new 
petitkming  ereditor^s  debt ;  a  question  whidi  Is,  in  sub^ 
stance,  wlietiier  there  be  any  neoesmty  fbr  a  petitioning 
creditor's  debt  to  support  a  commission,  et  whether 
secl8  (a)  may  not  be  considered  as  a  virtual  repeal  of 
8ee.l6.  {b)  If  this  had  been  the  intention  of  thel^Iature, 
seclS  would  nem>  have  been  enacted;  but  k  was  not  the 
hutention,  fcr  in  l&iglMid,  and  in  eveiy  country  ^frfiere 
the  bankrupt  law  has  the  semblance  of  science,  a  peti- 
tioning creditor's  debt  is  requisite  before  a  commissicm 
MA  be  chtniii^*  Ix  m  miwei  by  the  law  of  Scotlaiid  (c}> 


wearing  apparel  of  Mmself,  his  act,  54  0. 9.  c.  15T.  s.  15.  it  Is 

wife,  and  ekildren)  shall  vest  in  enaeted  as  follows :  *  It  shdf  be 

the  assesses  under  the  sfdd  com-  bwM  fbr  anjr  creditor  of  the 

nyssion,  who  shall  he  entitled  to  sdd    person  whose   dd>t  shaH 

seize  the  same  hi  like  muiner  as  amount  to  the  sum  of  lool.  stei^ 

they  might  have  seized  property  ling,  or  any  two  creditors  whose 

of  which  such  hai^rupt  was  pos-  debts  shaH  amount  to  the  sum  of 

sessed  at  the  issuing  the  commis-  150l.  sterling,  or  any  three  or 

s^on.*^  more  creditors  whose  debts  shall 

(a)  ifnto,  page  40.  amount  to  the  sum  of  200l.  ster- 

{*)  AnU,  page  40.  ling  or  upwards,  whether  such 

(r)  By  the  Scotch  bankrupt  debts  are  liquidated  by  formal 
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♦? 


hyf^f  (6)    Fnom  swh  a  coocairveima  erf*  wmlar  l^gidAr     j^^^^L 
tiwi  H  wqidd  apfi^ir  tb»t  the  kw  mii9i  Imv«  jenigimted    ^os^^. 


vouchers  or  stand  upon  open 
account  at  any  time  within  four 
^ilMdar  HMntht  of  the  last  step 
of  th^  m4  Mgame,  to  ipptj, 
|iy  siuiuqaiy  petition  ^  the  Poun 
of  Session,  for  sequestration  of 
the  said  debtor's  estate,  heritable 
and  nKnreable,realand  personal.** 
^pon   th|8  daoi^   Mi*  fieS 

(M^Upw^^ni.  sNt^^Q-)  nm  *  ike 

^ebt  on  which  the  peti^p  14 
grounded  must  be  dther  9  debt 
jpresendj  due^  or  due  at  a  certain 
future  time,  not  condngent.  But 
if  the  dd>t  be  of  such  a  nature 
|h9^tfte  anlountpf  jl]^is  ROljr^ 
pfcertained,  |t  will  not  grotfuc]  q 
petition  for  sequestititioo." 

(a)  34.  Si  le  commergant  qui 
est  en  ^tat  fafllite,  n*en  ftut  point 
sa  declaration  au  gvcffe  da  teibu> 
nri  de  powpertQ^  tm  ct^anciffs, 
coimpe  nqus  avons  eu  d^\  Foc^ 
ct^o^  de  le  faire  observer,  ont 
le  droit  de  requ^rir,  en  le  prou- 
vant,  qii*il  soit  ndanmoins  d^ 
clar^  en  faillite  par  le  tribunal. 
Chaque  cr^ncier  a  un  int^ret 
incontestable  \  faire  constater  ua 
fait  qui  influe  si  particuK^re- 
ment  sur  sa  cr^tnce.  Ainsl,  tout 
erftmder  de  dettes  commerdales 
pent  user  de  cettefeeuM  On 
sent  qu*il  n*est  pas  besoin  pour 
cela  que  la  deCte  soit  ^chue,  parce 


que  le  porteui*  d^  cet^  cr^qee  a 
un  int6^t  pressant  k  ce  que  f actif 
du  fUlli  ne  foh  pa«  anteiti^  pa» 
Oama^mmemm  e%im  twwaaj 
t^(rftu4ul^lViq|.  No^spf^ptmi 
loiq  de  peufer  avec  M.  PardessuB^ 
que  tout  cr^c^er,  sans  distinc- 
tion, d  la  dette  est  ou  i^est  parf 
eottmeftfale^pttissepfe'aoqMcrli 
daPtoittioQdafi^Ilik^Aa.  flMir 

M.M.  BouIavrPqtv^  vo\^  L  p.  48^ 

(a)  Digest  of  J^ohammedim 
Law^  book  iv.  chap.  5.,  hi  the 
library  at  the  East  India  House, 
^and  in  ibft  Uaifarsifii^  Kbrniy  at 
Pi^qbridgf :  «  K  pewft  T»b^ 
owes  debta^  which  his  propcrtv 
is  insufficient  to  dischaige,  is 
interdicted  or  prohibited  from 
unag  that  propeity  ^\A  he 
may  aiU  passess. 

«  This  ^nf^f($(:^  ^f^^fifif^  b^ 
^tablished  exci|>f  ifpop  fpur 
conditions : 

^  1st,  That  his  debts  shall  be 
proved  before  the  judge. 

*■  adly.  That  they  shall  be 
actually  due  and  eligible  at  the 
time. 

*•  5dly,  That  the  property  shall 
fkll  short  of  tfaeh*  amount. 

<*  4thly,  That  his  creditors,  or 
a  portion  of  them,  shall  require 
the  interdiction  to  be  mode." 
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1828.       jMeodant  upon  the  undiecked  power  of  issuing  a  oom^ 

'"       miiirifin — an  evil  wbitik  was  discovered  in  this  oountryy 

fiowaBov.  wfaere^. originally 9  althoogb  the  necessity  of  a  petiticHung 
In  tfaematter  ereditrar's  debt  was  not  required  by  statute,  the  evils  of 
ftisB.  such  general  permisrion  induced  the  Lord  Chancellor 
to  require  that,  as  the  foundation  of  a  commission,  the 
petition  should  be  presented  by  a  creditor  to  the  amount 
of  1002.  (a)  With  this  state  of  the  law  in  so  many 
coumtries;  widi  die  aiactment  befiire  us,  contained-  in 
section  IS ;  vrith  a  knowledge  of  die  evils  of  has^ 
swearing,  of  which,  in  bankruptcy.  Lord  Eldon  so  fre- 
quently complained  (b);  is  it  to  be  contended  that  any 
p^nsoDfUpcm  swearing  to  addbt  at  randmn,  may  petition  for 
acommission,  and  then,  after  the  trader  has  been  ruined 
by  his  rashness,  that  the  commission  may  be  supported 
by  another  creditor,  who^  but  for  those  has^  proceedings, 
pever  would  have  attempted  to  maintain  a  commission  ? 

That  it  was  not  the  intendon  of  the  legislature 
"nrtually  to  repeal  section  15  by  secdon  18  appears 
to  be  dear.  What  then  did  the  l^islature  con* 
template  by  section  18  ?  It  di^  not^  as  against  th^ 
bankrupt,  intend^  that  a  commission,  invalid  in  its  con- 
oocdon^  and  by  which  he  is  ruined^  diould  afterwards 
be  rendered  valid  against  him;  but  that,  after  the  com- 
mission had  been  in  operation  for  some  time,  and  the 
bankrupt,    perhaps    certificated^    or    acquiescing,    th^ 

(a)  See  er  parte  Hall,  ante,  act  of  bankruptcy  ;*'  and  in  ex 

page  41.  partePaxtoth  15  Fes.  462,  Lord 

{b)ln  ex  parte  Leicester,  6  Vet.  Eldon,  said,  ^  Experience  in  the 

430,  Lord  Eldon  obterred,  that  bosiness  of  bankruptcy  proves, 

^he  had  often  been  surprised  at  that   the  affidavit  made   upon 

ll^is  mode  of  swearing  to  an  act  of  staking  a  docket  is  rather  too 

bankruptcy  first,  and  .inquiring  rashly  sworn  in  many  cases.'*  See 

afterwards  whether  there  was  an  also  H^jyi/oum'sCasf,  M  Fet.  SO.  , 
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assignees  soould  not  be  deprived,  in  an  action  against  a        1026. 
debtor,  of  the  power  to  enforce  payment,  because  the  ' 

debt  upon  which  the  commission  issued  happ^ied  not     Robinsok* 
to  amount  to  100/.     The  words,  therefore,  in  the  statute,  ^n  the^mettcr 
are,  <^  found  insufficient.''     In  the  present  case  it  has       Fbber. 
not  been  found  insufficient,   which,  according  to  the 
decision  of  Sir   John.  Leach^   in  ex    parte  Chofpell^ 
2  GL  jf  J.  131,  is  a  condition  precedent  to  the  appli- 
cation  to  this  Court.    It  clearly  is  not  insufficient  in 
amount>  and,  for  the  reasons  already  stated,   it  is,  not 
insufficient  in  law. 

Mr.  Most  in  reply ; — 

The  whole  of  Mr.  Montagues  reasoning,  with  respect 
to  the  supposed  analogy  between  an  uncertificated  bank- 
rupt under  a  first  commission,  and  a  certificated  bank- 
rupt under  a  second  commission,  is  erroneous,  as  in 
Bead  r.  Sawerby,  S  M.8[  S.  78,  it  was  decided,  that  after 
the  proof  under  a  second  commission,  the  creditor 
cannot  proceed  at  law.  The  concluding  words  of  the 
12Tth  section  of  the  6  Geo.  4.  c.  16.,  which  are  new, 
are  decisive  of  this  part  of  the  question,  and  the 
63d  section  of  the  act  is  to  the  same  effect.  As  to  the 
second  point,  the  act  would  be  inoperative  if  it  were  to 
apply  only  to  a  debt  insufficient  in  amount,  and  not  to 
an  insufficient  legal  debt. 

Tlie  Vice-Chancellor  : — 

By  section  127  it  is  enacted,  that  whenever  there 
happens  to  be  an  acquisition  of  future  estate,  it  vests 
absolutely,  and  ab  inUiOy  in  the  assignees.  They  take 
a  present  vested  interest  from  the  date  of  the  assign* 
ment  by  operation  of  law ;  the  effect  of  the  statute  being 
to  take  all  property  out  of  the  bankrupt,  anj  to  vest  it 
Vol.  III.  E 
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1828.       absolutely  in  his  assignees ;  and,  as  it  cannot  vest  bodi  in 

the  bankrupt  and  in  hb  assignees,  the  rights  supposed  to 

RoBiNflON.     be  in  the  bankrupt  do  not  exist. 
In  the  matter 
of 
Freeb.  The  only  remaining  question  is,   whether,   when  a 

petition    is    presented  to    substitute,    it  is  necessary, 

according  to  tlie  decision  in  ex  parte  Chappie,  that  the 

petitioner  should  make  a  previous  application   to  the 

commisrioaerB  to  have  the  debt  expvmged  upon  whidi 

the  commission  issued.     This  question,  in  the  present 

case,  can  hardly  be  said  to  arise,  as  the  parties  have  been 

before   the   commissioners,  and   they  were   divided  in 

opinion.     It  does  not  appear  to  me  to  be  necessary,  that 

there  should  be  an  absolute  finding  by  the  commissioners 

to  warrant  the  interposition  of  this  Court.    It  is  sufficient 

to  have  a  reference  to  them.     It  cannot  be  the  law,  that 

the  debt  should  be  first  expunged,  for  it  may  turn  out 

that  the  debt  has  not  been  proved  at  all. 

Upon  the  whole,  it  appears  to  me,  that  it  is  a  proper 
case  for  a  substitution. 

Let  the  costs  of  the  petitioner  be  paid  out  of  the 
estate,  but  no  other  costs. 

Ordered  accordingly. 
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Ex  parte  CLAPHAM  and  otfiers/— In  the  matter  of       V.  C. 

GRAHAM.  LiNc.  Inn, 

August  7  y 

1  HE  attestation  to  this  petition  was  in  the  following 
form:  ^^  Subscribed  by  the  said  «7.  Clapham^  B.  Carr^  sonsttesttogthe 
and  W.  Derbyshire,  the  14th  day  of  October  1821,  in  "^^^^^^^ 
the  presence  of  T.  Hurk,  of  the  city  of  York,  solicitor  ^,  ^^  general 

/^  .  .  "^  order  of  August 

to  the  petitioners.  v  1809,  be  the 

,  MiHoitoractuany 

presenting  the 

The    petition    was  indorsed  <^  Battye  and   Co.,   for  peUtion,  he 

U^^I^"  ihould  state 

^^*^'  himself  in  the 

attestation  to  be 
the  attorney. 

Mr.  Montagu  objected  that  this  attestation  was  not  solicitor,  or 
a  sufficient  compliance  with   the  general  order  of  the  ^ty^p^  in 
12th  August  1809,  because  it  appeared  that  Battye  and  the  matter  of  the 
Co.  were  the  solicitors  who  presented  the  petition,  as 
the   agients  in  London  of  Hurle ;   and  he,  therefore^ 
should  have  described  himself,   in  the  attestation,  as 
solicitor  or.  agent  of  the  petitioners,  "t«  the  matter  of 
the  petition.''     Ex  parte  Wilkinson,  1  GL  SfJ.  353    and 
ex  parte  Champneys,  1  G/.  ^  J.  354. 

Mr.  Home  and  Mr.  Rose  contra. 


The  Yice-Chancellor  said,  that  by  the  last  clause 
of  the  general  order,  and  according  to  the  decision  in 
ex  parte  Wilkinson,  he  was  bound  to  determine  that  the 
attestation  was  insufficient,  and  that  the  words,  ^<  in  the 
matter  of  the  petition,"  should  have  been  added. 
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under  the  cir* 
cumstanocs,  it 
could  be  infer- 
red that  there 
had  been  no 
blameable  neg- 
ligence in  their 
vconduct. 


V.  C.        ^  parte  TURNER  and  another.  —  In  the  matter  of 
LiNC.  Inn,  EVANS. 

AU0l8tly 

1  HIS  was  a  petition  of  the  assignees  under  a  commis^ 

Atsigneesofa        ,,  *-  .*.ii.    i  /•  i 

bankrupt  not     sion  against  EvonSj  praying  for  the  discharge  of  an  order 
wTiwtdn^'in  ™^^®  ^y  ^^^  Commissioners,  that  they  should  divide  the 

the  disposal  of    sum  of  1,220/.  11«.  5rf.  amonffst  the  creditors  who  had 
the  bankrupt's  .  , 

effect^  where,  proved.  There  was  a  cross-petition  of  creditors,  to 
enforce  payment  of  their  proportion  under  the  order. 
It  appeared^  that  in  the  month  of  January  1826  the 
bankrupt,  who  carried  on  the  business  of  a  linen  draper^ 
executed  a  deed  of  assignment  of  his  personal  estate  and 
effects  to  trustees,  for  the  benefit  of  his  creditors.  By 
direction  of  these  trustees^  the  stock  in  trade  and  furni- 
ture were  p]a<?ed  for  sale  in  the  hands  of  Tarrant  and 
Carter^  who  were  auctioneers  and  accountants;  but 
before  any  sale  was  effected,  a  commission  of  bankrupt 
issued  against  Evans^  bearing  date  the  26th  of  January' 
1826,  under  which  commission  the  petitioners  were 
chosen  assignees.  The  petitioners  soon  after  communi- 
cated with  Tarrant  and  Carter^  and  in  pursuance  of  their 
advice,  the  bankrupt's  stock  in  trade  was  disposed  of  by 
public  auction,  on  tlie  9th  and  10th  of  March  1826,  and 
his  household  furniture  on  the  3d  April  following. 
Shortly  after  the  last  sale  Tlimer  applied  to  Tarrant  and 
^Cartery  on  behalf  of  himself  and  his  co-assignee,  and  was 
informed  that  some  lots  which  Kad  not  been  cleared  by 
the  purchasers  were  to  be  resold  in  a  few  days,  when  they 
would  make  up  an  account  of  all  the  sales,  and  pay  over 
the  money  to  the  bankers  under  the  commission.  Turner 
was  also  informed^  on  this  occasion,  that  Tarrant  and 
Carter  had  sold  the  stock  at  a  credit  of  two  months,  as 
was  their  usual  custom,  for  the  purpose  of  obtaining  better 
prices^  but  that  such  credit  would  expire  in  a  few  days. 
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The  petitioners  expressed  much  dissatisfaction  with        1828. 

the  conduct  of  Tarrant  and  Carter,  in  selling  on  credit        

without  their  authority;  but  confiding  in  the  promises  of      TonyT.R 
payment  that  were  made  them,  they  caused  a  meeting   and  fi"other. 
for  a  dividend  to  be  advertised  for  tiie  13th  of  June  of 

following.  Between  the  end  of  April  and  the  end  of 
May,  they  frequently^  but  unsuccessfully,  renewed  their 
applications  to  Tarrant  and  Carter,  for  the  delivery  of 
the  accounts,  and  payment  of  the  produce  of  the  sales. 
On  the  27th  of  May,  Tarremt  and  Carter  stopped  pay- 
ment, and  on  the  3d  of  June  following,  a  commission  of 
bankrupt  issued  against  them.  On  the  13th  of  June,  the 
commissioners,  under  the  conmiission  against  Evans, 
met  in  pursuance  of  the  advertisement  for  a  dividend, 
when  it  appeared  that  the  petitioners,  the  assignees,  had 
no  assets  in  their  hands.  The  commissioners,  however, 
being  desirous  that  the  Court  should  decide  whether  the 
petitioners  ought  not  be  charged,  under  the  circum- 
stances above  stated,  for  the  loss  arising  from  the  failure 
of  Tarrant  and  Carter,  made  an  order  for  a  dividend  of 
the  sum  of  1,220/.  lis.  5d.,  the  amount  which  appeared 
to  have  been  received  by  Tarrant  and  Carter,  and  to  be 
due  from  their  estate. 

On  behalf  of  the  creditors,  affidavits  of  various  auc- 
tioneers were  filed,  stating  it  to  be  the  ^*  almost  invariable 
custom  **  of  assignees  to  apply  for  the  accounts  and  net 
proceeds  of  any  sale  of  bankrupt's  property,  within  a 
week  or  ten  days  from  the  time  of  sale. 

Mr.  Sugden  and  Mr.  Montagu  for  the  petition :  -?- 

The  assignees  found  tlie  property  in  the  custody  of 
Tarrant  and  Carter,  and  had  no  reason  to  doubt  their 
responsibility  or  qualifications  to  efiect  an  advantageous 
sale.     No  authority  was  given  by  them  to  dispose  of  the 
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1823.       gpods  on  credit.    That  was  done  without  their  consent 

or  knowledge;  and  they  exhibited  throughout  as  much 

Turner       activi^  and  vigilance  as  if  they  had  been  acting  on  their 

and  another.    ^^^  account.      These  transactions  were  acoordins  to 
In  tb€  matter     ,  ,.  „  ,      .  ,  *  ,     . 

of  the  ordinary  course  of  business :  they  occorred  duruig  a 

time  of  great  comioercial  difficulty ;  and  it  might  have 

been  reasonably  considered  more  prucient  to  aiford  the 

auctioneers  time  to  make  their  promised  payments,  ditan 

to  resort  at  once  to  rigorous  measures,  and  thus  involve 

tlie  estate  in  litigation. 

If  assignees  are  to  be  charged  under  circuro^ 
stances  like  the  present,  no  person  will  be  found  to 
undertake  so  hazardous  a  trust.  But  the  case  of  ex  parte 
Bekbier  and  ex  parte  Parsons^  Amb.  318,  and  more 
fully  reported  under  the  title  of  "  Belchier  t^inst  Par^ 
sonsy**  1  Lord  Kenyan's  Reports^  98,  is  a  decisive  authority. 
There  an  assignee  of  a  bankrupt  had  employed  a  broker 
to  sell  a  large  quantity  of  tobacco  by  auction.  The 
money  was  paid  to  the  broker,  and  after  remaining  in 
his  hands  a  few  days  he  fell  sick,  and  in  about  ten  days 
after  died  insolvent.  Lord  Hardunche  determined,  that 
the  assignee  had  not  been  guilty  of  any  blameable  negli- 
gence, any  "  crassa  negligentioj**  and  was  not,  therefore, 
answerable  for  the  loss;  and  observed,  in  the  course  of 
his  judgment^  that  if  it  were  once  kid  down  as  a  rule  in 
this  Court,  that  assignees  or  trustees  should  be  answer- 
able, in  all  events^  for  the  pec^le  they  employ,  no  man 
in  his  senses  would  ever  undertake  those  offices;  that  it 
was  customary  for  brokers  to  receive  the  money,  and 
that  if  a  man  of  credit^  the  Court  bad  always  thought 
him  the  most  proper  person  to  receive  it.  In  this  case  the 
assignees  acted  conformably  to  the  common  usage  of 
mankind,  and  ought  not  to  be  charged  with  ihe 
loss. 
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Mr. Horne  wad  Ur.Bol/e contra:^  18S8. 

The  great  object  of  the  bankrupt  laws  Is  to  sell  the     S*  parte 
goods  of  the  bankrupt  speedily,  and  for  ready  money,  in    ana  aaoSer. 
order  that  there  may  be  an  early  division  of  the  estate  In  the  matter 
amongst  the  creditors.  Evans. 

Here  we  contend :  1st,  That  the  assignees  sold  impro- 
properly  on  credit ;  and,  ddly.  That  they  did  not  use  due 
diligence  in  recovering  the  money  from  the  auctioneers 
after  the  sale. 

As  to  the  first  point,  it  was  the  duty  of  the  assignees 
to  sell  in  the  ordinary  manner,  and  according  to  known 
rules.  But  these  goods,  instead  of  being  sold  by  auction 
for  ready  money,  according  to  the  usual  practice^  were 
disposed  of  at  a  credit  of  two  months.  The  auctioneers 
were  the  agents  of  the  assignees,  and  the  assignees  are, 
therefore^  responsible  for  their  acts.  It  is  impossible  for 
the  Court  to  sanction  a  sale  by  assignees  on  credit, 
without  infringing  the  spirit  of  the  bankrupt  laws,  and 
opening  the  door  to  collusion  and  fraud. 

Secondly,  it  appears  from  the  evidence  to  be  customary 
for  assignees  of  bankrupts'  estates  to  apply  to  the  auc- 
tioneers, a  few  days  after  the  sale,  for  payment  of  the 
produce.  The  sale  of  the  stock  in  trade,  which  was  the 
most  important  sale,  took  place  on  the  9th  and  10th  of 
March ;  and  yet,  instead  of  then  applying  to  Tamtnt 
and  Carter^  no  application  was  in  fact  made  until  some 
days  after  the  second  sale,  which  took  place  on  the  3d 
of  April,  nearly  a  month  after  the  first  sale.  This  is  an 
instance  of  that  ^^  crassa  negiigerUia "  to  which  Lord 
Hardwicke  refers  in  ex  parte  Bekhier.  In  that  case, 
the  delay  was  only  ten  days ;  but  here^,  the  greater  part 
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1828.  of  the  money  having  been  left  in   the  hands  of  the 

^"^  auctioneers^  during  the  whole  time  that  elapsed  between 

Tdrneb  the  first  and  second  sales,  which  was  nearly  a  month,  it 

and  another,  cannot  be  said  that  due  diliirence  was  used. 
In  the  matter  ^ 


of 


Mr.  Sugden  in  reply :  — 

The  assignees  only  waited  until  the  completion  of  the 
sales,  according  to  the  r^ular  course,  and  they  then 
applied  for  the  accounts  and  payment  of  the  produce. 
The  real  question  for  consideration  is,  what  would  have 
been  the  conduct  of  a  man  of  business  acting  for  himself, 
and  wishing  to  act  diligently?  Unless  assignees  are 
required  to  do  more  than  individuals  are  accustomed  to  do 
on  their  own  account,  this  order  must  be  discharged,  (a) 

The  Vice-Chancellor  :  — 

It  appears  that,  prior  to  the  commission,  the  effects 
had  been  placed  in  the  hands  of  Tarrant  and  Ctxrter  ; 
and  there  can  be  no  imputation  on  the  assignees  for  con- 
tinuing to  employ  them  to  sell  by  auction,  whidi  was 
the  regular  and  proper  course  of  proceeding. 

The  sale  by  these  persons  on  credit  was  without  the 
sanction  or  knowledge  of  the  assignees,  and  firom  the 
terms  of  the  conditions  of  sale,  I  should  have  con- 
sidered that  immediate  pajmfient  was  required  from  the 
purchasers. 

The  assignees  do  not  seem  to  have  had  any  just  reason 
to  doubt  the  responsibility  of  Tarrant  and  Carter ;  and 
even  if  they  had,  there  was  no  immediate  remedy,  for 
they  found  the  goods  in  tlieir  possession. 

(rt)  Sec  in  re  Eari  of  Litchfield^  1  Atk.  86. 
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I   think  that  the  assignees  were  not  blameable  for  1B28. 

leavinir  the  eoods  in  the  hands  of  these  persons,  and  that  _ 

,,           ,7           ,.                      -r  .  1     ,       .              -I         .  Ex  parte 

no  blameable  negugence  can  mirly  be  imputed  to  them  Jurnsr 

in  their  endeavours  to  recover  the  money  after  the. sales.  I'^Jh^^^^u^' 

The  order  for  a  dividend  ;nust 'therefore  be  rescinded.     .  of 


Ex  parte  WATKINS.  —  In  the  matter  of  WILLIAM        V.  C. 
SIKES,  HENRY  SIKES,  and  THOMAS  WIL-  Lino.  Ink, 
KINSON.  ^^^' 

William  sixes,  Henry  Sikes,  and  ITumas  JVU-  Under  rjoint 
kinson,  were  in  partnership  as  bankers.     According  to  proof  ordered 
the  established  practice  of  the  firm,  and  in  order  that  a^ins/the  te- 
sales  might  be  readily  made,  when  required,  it  was  cus-  ^^^'^^^^l^  ^ 
tomary  to  transfer,  into  the  name  of  one  of  the  partners,  who  had  appro- 
all  stock  purchased  by  the  house,  as  an  investment  for  ^jp  gu^k    ^ 

capital.  wiUKmtthe 


priTitj  or  I 
don  of  the  other 
partners^  and 

In  October  1823,  there  was  standing,  in  the  separate  afterwards  re- 
name  of  Henry  Sikesy  in  the  books  of  the  governor  and  SSrlm^iJ^*'' 
company  of  the  Bank  of  England,  a  sum  of  20,(MMM.  ledge,  but  under 
three  per  cent,  consolidated  bank  annuities,  which  had.  from  which 
been  thus  invested  on  account  of,  and  was  the  property  ^^t'l^tproba- 
of  the  partnership.  *>«?  ^«Jd  not 


be  inferred. 


On  the  6th  of  October,  Henry  Sikes  sold  and  trans- 
ferred the  above  sum,  and  received  the  produce,  amount- 
ing to  16,549/.  lis.  lid.  Of  this,  he  pakl  8,318/:  2s.  Ud. 
into  the  banking-house,  on  account  of  the  partnership ; 
and  appropriated  the  remainder  to  his  own  use  in  the 
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1828.  fonowii^  manner :  3,783/.  was  applied  by  him  to  cover 

losses  sustamed  hy  speculating  on  hiis  own  account  in  the 

Watktns.  fimds,   and    45444/.  Is.  was  paid  into    the    banking- 

In  the  maitor  house,   to  the  credit  of  his  private  account       That 

SiKEs  account  had  been  previously,    and    remained  largely 

and  others,  overdrawn. 

In  December  1825,  a  commission  of  bankrupt  issued 
against  JVtn.  SiheSy  Henry  Sikesj  and  T.  Wilkinson ;  and 
upon  the  24th  March  following,  at  a  dividend  meeting 
under  the  commissi(Hi,  a  proof  was  tendered  on  behalf 
of  the  joint  estate,  against  the  separate  estate  of  Henrp 
SikeSf  tor  the  value  of  10,000/.  three  per  cent,  conso- 
lidated bank  annuities ;  but  the  commissioners  not  con- 
sidering them^lves  at  liberty  to  receive  such  proof,  with- 
out an  order  from  the  Court,  the  present  petition  was 
ptesented,  praying  for  the  admisNOn  of  the  proof  for 
the  benefit  of  the  )oint  estate. 

On  bis  examination  before  the  commissioner^  Henrp 
Sikes  admitted,  that  this  iqpplication  of  the  proceeds  of 
die  partnership  funds  was  not  under  the  authority,  or 
with  the  consent  or  knowledge  of  his  partners ;  that  he 
had  ne^Fer  so  dealt  with  the  partnership  &rids  before; 
that  he  did  not  mention  the  transactiiDa  to  bis  partners, 
because  fVUkkuon  was  absent  from  town  from  ilkiess, 
and  WURrnnt  SikM  did  not  attend  to  that  department; 
but  that  he  stated  to  JfUkineon,  immediately  on  bis 
return,  a  day  or  two  afterwards,  that  he  was  in  want  of 
money,  and  had,  therefore,  taken  10,000/.  consols,  part- 
nership stock,  to  bis  own  use;  thai  he  had  no  reason  to 
bdieve  that  the  transaction  ever  met  with  the  approbaiievi 
either  of  WiOtinson  or  WilMam  Sikes.  fftSHnmn^  being 
also  examined  before  the  commissioners,  stated,  that  on 
his  return  to  town,  after  an  absence  of  a  day  or  two, 
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occasioned  by  Qlnessy  Ihmy  Sikes  told  him  that  be  had        ISfiS. 

sostained  coii^deraUe  loss^  and  that  be  had  aj^plied  ^ 

10)000/.  three  per  oents^  belonghig  td  the  bouse,  to  bis     Waikins. 

own  use  ;  that  he  replied  he  was  sorry  to  hear  it,  and  *"  tbynatter 

that  he  must  repkee  it  as  soon  as  he  could ;  that  on  one         Sius 

occasion,  previous  to  chargir^  Henry  Sikes  with  the 

dividends,  he  asked  him  if  he  had  replaced  it,  and 

hearing  that  he  had  not,  expressed  a  hope  that  be  would 

be  able  to  do  so  speedily ;   that  he  charged  Ihmy  Sikes 

with  the  dividends  because  he  considered  it  necessary  to 

get  what  he  could— the  interest  if  he  could  not  get  the 

principal ;  that  he  never  considered  the  transaction  as  a 

bond  fide  transaction  of  loan,  or  as  one  entitled  to  stand 

on  diat  footing  ;  that  the  absence  of  the  funds  remained 

of  necessity ;  that  he  never  sanctioned,   confirmed,  or 

approved   the  transaction,  unless  so  fiu:  as  receiving 

interest  in   the  manner  stated  may  be  so  ccmsidercd ; 

that  he  never  charged  or  received  interest  from  any 

other  Biotive  or  for  any  other  reason  than  firom  being 

desirous  to  get  what  he  could  back;  that  he  did  and 

does  consider  the  transaction  one  in  breadi  of  fahh  to 

the  partnership.  « 

In  answer  to  the  petition,  an  affidavit  of  Henry  SiAes 
'  was  filed,  stating,  amoi^t  other  things,  that  it  had  been 
very  usuaL&r  the  private  accounts  of  the  partners  to  be 
overdrawn ;  that  the  partner  so  overdrawing  did  not 
require  the  previous  consent  of  his  other  partners  for  s6 
doing;  and  that  such  overdrawings  were  considered  as 
debts  due  to,  and  not  as  firauds  on  the  partnership  ;  that 
from  the  6th  October  1829,  to  the  time  of  the  house 
stopfmig  pajmient,  die  appropriation  so  made  by  him 
for  his  private  accommodation  was  treated  by  him  and 
bis  partuerd,  in  all  respects,  as  a  debt  of  10,000/.  con- 
sols due  to  the  partnership  from  him  ;   that   he  was 
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1828.        regularly  debited  ivith  the  dividends,  half-yearly,  on  the 
'  amount  so  appropriated ;   that  his  partners  did   not, 

Watkins.     ^"  ^^7  occasion,  in  his  hearings  allude  to  such  appro- 
In  the  matter  pnation  as  fraudulent,  or  a  bresA  of  faith  to  the  part- 
61EE8        nei:ship,  or  in  any  other  way  than  as  a  debt  of  stock ; 
ud  others.    ^^^  ^^  alterations  were  made  in  the  dealings  of  the 
partners  towards  each  other,  by  reason  of  such  appro- 
priation having  been  made ;  that  he  and  his  partners 
respectively  continued  to  overdraw  their  accounts ;  and 
that  he  subsequently  continued  to  have  stock  placed  in 
his  name,  on  account  of  the  partnership,  with  the  cour 
sent  of  his  partnei*s. 

Mr.  Home  and  Mr.  Knight  for  the  petition :  — 

The  question  is,  whether  this  transaction  did  not 
amount  to  a  breach  of  duty,  and  fraud  upon  the  part- 
nership.     The  sum  of  10,000/.  consols  was  sold  and 
appropriated  improperly,  and  fraudulentiy  in  this  sense, 
that  it  was  applied  by  one  partner  to  his  separate  use, 
under  circumstances  from  which  the  law  implies  fraud. 
There  can  be  no  doubt  thui  it  was  a  breach  of  the  part- 
nership articles,  and  of  the  contract,  express  or  implied, 
which  existed  between  the  parties.    Henry  Sikes  had 
stock  differences  to  discharge,  and,  to  provide  for  them, 
he  sold  and  appropriated  to  his  own  use  a  large  sum  of 
consols,  which  had  been  placed  in  his  name  for  the 
more  convenient  use  of  the  partnership.     As  against  his 
partners  this  was  clearly  a  breach  of  trust.     The  trans- 
action commenced  in  fraud,  and  it  only  remains  to  be 
considered  whether  it  ended  in  contract.     Subsequent 
approbation,  or  even  acquiescence,  may  be  sufficient  to 
establish  contract;  but  here  there  was  no  acquiescence 
but  such  as  was  compulsory  to  avoid  exposure,  and  to 
escape  the  greater  evils  to  which  the  partnership  might 
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have  been  thus  subjected :  in  this  respect  the  transaction        1828. 

speaks  for  itself.  """"^ 

£jB  parte 
Watkins. 
In  ex  parte  Harris^  reported  in  1  Bose  129  and  4S7,  ^"  the  matter 
and  in  2  Ves.  §•  B.  210,  Lord  Eldon  is  reported  to  have         Sjkes 
said,  «Lord  Thurlow(a),  by  «  fraud/  intended  to  ex-    *"**  ^^**«"- 
press  what  he  thought  necessary  to  distinguish  that  from 
taking  by  contract,  or  loan,  or  without  the  express  or 
implied  authority  of  the  other  partner,  and  that  such  act 
would  amount  to  fraud.     <<  Upon  this  case,''  he  adds, 
*^  I  formerly  expressed  my  opinion ;  and  I  now  lay  it 
down,  that  if  in  either  the  expressed  or  implied  terms  of 
an  agreement  for  a  partnership  there  is  a  prbhibition  of 
the  act,  and  it  is  done  without  the  knowledge,  consent, 
privity,  or  subsequent  approbation  of  the  other  partner 
before  the  bankruptcy,    and    to  the  intent  to   apply 
partnership  funds  to  private  purposes,   that  is  primd 
facie  a  fraud  upon  tlie  partnership." 

Mr.  Bickersteth  and  Mr.  Duckworth  for  the  respon^ 
dents : — 

Ihere  is  no  dispute  about  the  principal  facts.  Henry, 
Sikes  had  in  his  own  name  stock  belonging  to  the  firm. 
He  sold  and  appropriated  it  to  hb  own  use,  without  the 
knowledge  of  any  of  his  partners.  This  was,  without 
doubt,  an  improper  transaction ;  but  the  next  day,  or 
the  day  after,  he  communicated  the  circumstance  to 
WUkimon;  and  the  question  therefore  arises,  whether, 
there  was  not  subsequent  acquiescence  ?  Of  this,  the 
fact  that  Henry  Sikes  was  debited  half  yearly  with  the 
dividends  on  the  amount  appropriated  affords  strong 
proof.     This  is  acquiescence  amounting  to  legal  appro- 


(«r)  In  re  Lodge  cj-  Fendal,  1  FJpi.  jun,  166. 
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1B28.        bation,  not  to  morai  approbation ;  tbere  is  an  obvious 

distinction  between  the  two. 
Ex  parte 
Watkins. 
In  the  matter       In  ex  parte  Harris,  Lord  Ekbm  said  (a),  that  ^^  cases 

SiKEs        ^^  ^^^  ^^  '^'^^^  ^  decided  upon  their  particular  cir- 

and  others.    cttBistances,  and  that  the  conclusicm  of  law,  as  to  fraud, 

must  depend  upon  the  naUu«  of  those  circumstances," 

amongst  which  subsequent  acquiescence  is  certainly  a 

material  ingredient. 

In  ex  parte  Smithy  1  G.  §•  J.  74,  the  Vice-Chancellor 
held,  that  ^^  if  a  partner  be  intrusted  with  the  manage- 
ment of  the  partnership  concern^  and  he  withdraw 
monies  for  his  separate  use,  which  he  duly  and  openly 
enters  in  the  partnerdiip  books,  this  is  not  a  fraud 
which  wiH  entitle  the  joint  estate  to  prove  against  the 
s^Murate;  otherwise,  if  by  the  entries  in  the  books  he 
disguises  the  transaction,  or  wholly  omits  and  conceals 
it."  Here  it  is  not  pretended  that  there  was  any  con- 
cealment of  what  had  been  done :  there  was  notiiing 
clandestine,  for  WUkineon  was  told  as  soon  as  he  re- 
turned to  town.  It  is  essential  that  these  cases  should 
be  closely  eicamined,  for  otherwise  joint  creditors  may 
be  enabled  to  d^raud  separate  creditors  to  a  great 
extent.  But  here  it  cannot  be  pretended  that  the  joint 
estate  has  been  damnified  to  the  extent  of  the  sum 
sought  to  be  proved,  for  4^444/.  U.  was  paid  by  Hemry 
Sihes  into  his  private  account,  which  was  overdrawn, 
and  therefore  the  ovardrawing  was  diminished  pro  tarUo. 

The  Vice-Chancellor  : — 

It  appears  to  me  that  there  was  notiiing  like  ac- 
quiescence amounting  to  subsequent  approbation,  and 


(rtr)   1  Rose,  459. 
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that  under  the  circumstances  the  partners  could  not        1828. 

have  acted  otherwise  than  they  did ;  they  kept  an  ac- 

count  of  the  dividends  that  would  have  accrued  due  on     Watkins. 

the  stock  sold,  a^d  charged  them  to  the  debit  of  Henry  ^  *«  ^n»ttcr 

Sikes.     It  is  admitted  that  he  did,  in  effect,  sell  out         Sikes 

10,0001.  consols,  of  wliich  part  was  broi^t  into  the 

house,  and  part  applied  out  of  it,  to  answer  stock  trans- 

actions ;  but  inasmuch  as  he  was  charged  with  dividends 

on  10,000/.  stock,  it  appears  to  me  that  the  transactioB 

was  treated  as  a  sale  and  appropriation  to  his  separate 

use  of  that  sum,  and  that  the  proof  ought  to  be  for  the 

whole  amount. 

Ordered  accordingly. 


Ex  parte  BEST.  —  In  the  matter  of  FORTUNE.  V.  C. 

LiNc.  Inn, 

1  HIS  was  the  petition  of  a  creditor,  under  an  award,        y^^ 
that  the  commission  might  be  superseded,  on  the  ground  Qammiau 
of  improper  delay.     The  conunission  issued  on  the  23d  issued  sad  May 
of  May  1826^  but  no  proceedings  were  taken,  and  it  opened  unm 
was  not  in  feet  opened  until  the  19th  of  March  1827.       l^^^^.^ 

*^  1887,  superaed- 

edonUiegrooiid 

Mr.  Sugden  and  Mr.  Montagu,  for  the  petition,  con-  dei^f "''**' 
tended  that  the  delay  was  not  accounted  for,  and  relied 
upon  ex  parte  Lnke,  1  GI.  §•  J.  362,  and  Lord  Eldm^s 
judgment  in  that  case. 

Mr.  Rose  contri. 

Hie  Vice-Chancellor  thought  the  case  came  within 
the  principle  of  the  decision  in  ex  parte  Lmhe. 

Commission  superseded. 
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V.  C.  £i»;;>orfe  THOMAS.  — In  the  matter  of 

^^lo;  TURBERVILLE. 

1828.         . 
Petition  that  a    A  PETITION  had  been  presented  to  compel   the 

compeUed  to  bankrupt  to  jom  in  conveyances  of  his  real  estates  to 
conYey  under  purchasers,  according  to  the  6  Geo.  4.  c.  16.  s.  78. ; 
8.78.reftMed,      but  the  Lord  Chancellor  refused  to  make  the  order, 

until  he  could      ,  111  •     1    •  ^  ji 

haTeanoppor-  because,  although  nonsuited  m  one  action,  a  second 
Sl^^^^f  *^  action,  brought  by  the  bankrupt,  to  contest  the  validity 
theooinmlasion.  of  the  commission,  was  stiU  pending,  {a)  * 

This  was  a  second  petition,  prajdng  to  the  same  efiect 
as  the  former,  and  stating,  that  on  the  13th  of  March 
last  the  bankrupt  was  non^ossed  in  the  second  action, 
for  not  having  proceeded  therein,  and  that  no  subsequent 
action  had  been  commenced  by  the  bankrupt  for  the 
purpose  of  trying  the  validity  of  the  commission. 

Mr.  Knight  for  the  petition. 

Mr.  PembertOHj  against  it,  said  that  all  proceedings 
in  the  second  action  had  been  stayed  untir payment 
of  the  costs  of  the  first  action,  which  the  bankrupt  had 
no  funds  to  discharge,  and  that  he  had  been  then  non- 
prossed in  the  second  action,  for  not  proceeding,  which 
the  former  order  in  fact  restrained  him  from  doing; 
but  that  he  was  still  desirous  to  try  the  validity  of  the 
commission. 

The  Vice-Chancellor  ordered,  under  the  circum- 
stances, that  the  petition  should  stand  over  until  next 

(a)  See  the  case  reported  2  G,  ^J,  278, 
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Easter  term,  on  the  bankrupt's  undertaking  to  bring        1B28, 

another  action  against  the  assignees^  to  try  the  validity      j^,     ^, 

of  the  commission;  and  that,   in   the  meantime,   the  ,   Thomas. 

,      , ,  ,  .      ,   n  In  the  matter 

assignees  should  be  restramed  from  setung  up  as  an  of 

objection,  the  nonpayment  of  the  costs  of  the  former  Tubbsbtili. 
actions. 


Ex  parte  WISE.  — In  the  matter  of  SIMON  V.  C. 

JACKAMAN-  LiNc-  Inn, 

August  IB, 
rp  1828. 

1  HIS  was  a  petition  of  the  assignee  of  the  bankrupt's  under  6  Geo.4. 

estate  to  reverse  or  vary  an  order,  made  on  the  petition  o*  i^-  «•  ^* 

the  equitable 

of  an  equitable  mortgagee,  for  the  sale  of  certwi  pre-  mortgagee  of  » 
mises  to  which  it  had  been  supposed  that  the  bankrupt  i|^^|^[^^^^ucd 
was  entitled  in  fee  simple ;  but  of  which  it  was  sub-  ^  hare  bis  lien 

made  good  as 

sequendy  discovered  that  he  was,  at  the  time  of  his  against  the  lee 
bankruptcy,  seised  as  tenant  in  tail  under  the  will  of  his  ^SL^ofwh'ich 
ffrandfather    Simon  Jackaman^    the  remainder    in   fee  ^®  bankrupt 

°  was  seised  as 

expectant  on  the  said  estate  tail  being  by  the  same  tenant  in  tail, 
will  vested  in  Isaac  Jackaman,  who  had  recently  died 
without  issue,  leaving  the  bankrupt  his  only  brother  and 
heir  at  law. 

It  was  alleged,  by  the  petitioner,  to  be  doubtful ;  first, 
whether  by  the  6  Geo.  4.  c.  16.  an  equitable  mortgagee 
of  a  tenant  in  tail,  becoming  bankrupt,  is  entitled  to 
have  his  mortgage  or  lien  made  good  as  against  the  fee 
simple  and  inheritance  of  the  premises  of  which  the 
bankrupt  was  seised  in  tail;  secondly,  whether  such 
premises  are  under  the  act  vested  in  the  assignee  in  fee 
simple,  by  virtue  of  the  bai^in  and  sale  of  the  bank- 

VOL.111.  F 
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1828.        rupt's  r^  estate^  so  as  to  make  the  incumbrance  or  lien 
eCTective  as  against  the  fee  simple ;  thirdly,  whether  a 
Wise.        purchaser  of  the  fee  simple  would  not  take  paramount 
In  the  matter  to  the  claim  of  the  incumbrancer ;  and,  fourthly,  whether 
Jackaman.    the  assignee  of  the  bankrupt  would  not  take  the  pur- 
chase money  wholly,  or  to  some  extent,  discharged  from 
any  incumbrance  or  lien  made  by  the  bankrupt  tenant 
in  tail. 

Mr.  T\nney  for  the  petition :  — 

The  ground  on  which  an  equitable  lien,  created  by 
a  bankrupt  tenant  in  tail,  was  held,  before  the  late  act, 
to  attach  on  the  estate,  was,  that  the  assignees  who, 
by  force  of  the  statutes  21  James  1.  c.  19.  s.  12.,  and 
5  Geo.  2.  c.  30.  s.  26.,  took  a  fee  simple,  took  it  sub- 
ject to  the  bankrupt's  contracts  and  engagements,  (a) 
But  under  the  6  Geo.  4.  c.  16.  s.  65.  the  assignees  do  not 
take  the  estate  at  all,  for  it  is  the  duty  of  the  commis- 
sioners to  sell  the  estate  tail,  and  to  convey  to  the 
purchasers.  It  passes,  by  force  of  the  65th  section  of 
that  act,  directly  to  the  purchasers  for  valuable  consi- 
deration, discharged  of  the  entail.  Although  the  com- 
missioners, however,  have  power  to  convey  the  estate,  it 
does  not  vest  in  them ;  and  against  them,  therefore,  the 
mortgagee  can  have  no  equity. 

There  is  nothing  in  the  act  sajang  that  the  purchaser 
shall  take  subject  to  a  contract  of  the  bankrupt's,  which 
contract  clearly  did  not  bind  the  estate  beyond  his  own 
life;  and  nothing  which  says  that  the  equitable  mort- 
gagee shall  have  a  lien  on  the  purchase  money  which  he 
had  not  on  the  estate. 

(a)  EduMfdt  y.Applebee,  2  Bro,  C,C,  652 ;  Pye  v.  DaubtOs,  3  Bro, 
C.C.39S. 
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Mr.  Barber,  canirdy  was  stopped  by  the  Coart  1828. 

£!x  purie 
The  Vice-Chanceixor  :  —  Wise. 

In  the  roattef 
This  case  does  not  come  before  the  Court  as  if  a  sale  ,  ^^ 
hftd  been  already  made  by  the  commissioners^  and  the 
estate  conveyed  to  purchasers  for  valuable  consideration, 
without  notice  of  the  equitable  mortgage,  and  of  the 
estate  being  affected  by  it.  As  a  deposit  of  deeds  has 
been  held  to  amount  to  an  equitable  mortgage,  which  is, 
in  &ct,  a  right  in  equity  to  call  for  a  legal  mortgage,  I 
think  this  order  must  be  drawn  up  so  that  the  com- 
missioners may  sell,  subject  to  the  equitable  mortgage. 

Ordered  accordingly. 


Ex  parte   SHITPARD.  —  In  the  matter  of  V.  C- 

SHEPARD-  ^i^^'JiT 

August  13, 

rp  1828. 

1  HIS  was  a  petition  that  the  assignee  should  pay  ^^  i^^d  seou 
over  to  the  bankrupt  the  surplus  of  his  estate.     The  of  thee  Geo,  4. 

'^  ^  c  16.  as  to  the 

commission  issued  on  the  16th  June  1816.  On  the  allowance  of 
29th  August  181 T  a  dividend  of  9«.  in  the  pound  was  precontract 
paid,  and  on  the  20th  June  1823  a  further  dividend  creditors,  is  not 

^       '  retrospective. 

oflU. 


By  an  order  made  on  the  16th  August  1824,  it  was 
directed  that  the  commissioners  should  compute  interest 
firom  the  date  of  the  commission,  on  all  debts  proved 
that  carried  interest,  and  that  the  assignees  should  pay 

f8 
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1828.       the  same  out  of  the  surplus.    This  was  accordingly 

"     "        done ;  but  the  act  of  6  Geo.  4.  c.  16.  having,  in  the 

Shkpard.     meantime,  come  into  opmition,  doubts  were  entertained 

In  the^  matter  j^y  ^^  assignee,  whether,  under  the  132d  section  of  that 

Sbsparo.      act,  the  simple  contract  creditors  who  had  proved  were 

not  entitled  to  interest  on  their  debts  at  the  rate  of  4/. 

per  cent. 

Mr.  Montagu  and  Mr.  Barber  for  the  petition :  — 

Under  the  old  act,  as  sobn  as  all  debts,  including  the 
interest  of  those  endded  by  law  to  carry  interest,  were 
discharged,  the  bankrupt  became  endd^  to  any  sur- 
plus; but  by  the  132d  section  of  the  new  act,  the 
bankrupt  is  not  to  receive  the  surplus  until  all  creditors 
who  have  proved  under  the  commission  shall  have 
received  inters  upon  dieir  debts.  This  clause,  how- 
ever, cannot  be  construed  as  having  a  retrospective 
effect,  because  by  the  135di  section  it  is  enacted  **  that 
iiodiing  herein  contained  shall  render  invalid  any  com- 
mission of  bankruptcy  now  subsisting,  or  which  shall  be 
subsisting  at  the  time  diis  act  shall  take  effect,  or  any 
proceedings  which  may  have  been  had  thereunder,  or 
affect  or  lessen  any  right,  daim,  demand,  or  remedy 
which  any  person  now  has  thereunder,  or  upon  or 
against  any  bankrupt  against  whom  any  commission  has 
or  shall  have  issued,  except  as  is  herein  specifically 
enacted." 


Mr.  B.  R.  Anderdon  conird :  — 

By  the  13  Eliz.  c.  7.  s.  4.  (die  words  of  which  are 
adopted  in  the  last  act,)  the  bankrupt  was  to  request 
payment  of  the  surplus  fit)m  his  assignees;  hut  as  no 
request  was  actually  made  brfore  the  passing  of  the 
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6  Geo.  4.  c.  16.,  no  interest  vested  in  the  bankrupt,  and        1828. 

the  surplus  became  liable  to  the  demailds  of  the  simple        

contract  creditors  under  the  regulations  of  that  act.  Sae^jI^ 

lo  the  matter 
of 
Besides,  the  words  in  the  135th  section,  ^<  except  as      Srepard. 

herein  is  specifically  enacted,"  shew  that  this  section  was 
not  intended  to  limit  the  operation  of  the  132d  section, 
which  must,  therefore,  be  considered  as  retrospective  in 
its  operation. 

Mr.  Montagu  in  reply :  — 

The  right  vests  in  the  bankrupt  the  moment  the 
duty  is  performed.  As  soon  as  the  debts  are  paid,  the 
assignees  are  mere  thistees  for  the  bankrupt;  and  a 
previous  request  is,  therefore,  immaterial,  (a) 

The  Vice-chancellor  :  — 

Considering  the  words  of  the  132d  and  135th  sections 
together,  I  cannot  think  it  was  intended  that  the  former 
should  be  retrospective.  The  words  in  the  135th  section 
are,  ^^  affect  or  lessen  any  rights  daim,  demand,"  &c. 
Now  the  right  against  the  bankrupt  would  be  affected, 
if  the  right  were  increased.  I  think  the  simple  contract 
creditors  are  not  entided  to  interest,  and  that  the  surplus 
must  be  paid  to  the  bankrupt. 

Ordered  accordingly. 

(a)  The  bankrupt  laws  take  assignees  are  mere  trustees  for 

theproperty  out  of  the  bankrupt,  the  bankrupt.    Per  Sir  WiUiam 

only  for  the  purpose  of  paying  Grants  M.  R.    Ckarman  v.  Char" 

hb  creditors;  and  Irom  the  mo-  man,  14  Vet*  585. 
ment  that  the  debts  are  paid,  the 

-       r3 
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V.  C.  ^  parte  HELM  and  another.— In  the  matter  o£ 

LiNC.  Inn,  FISHER, 

^t^.  18. 15» 

1828.        T 
Where  upon  an  '^^  Hilary  Term  1826,  the  petitioners  commenced  an 

action  on  a  con-  action  of  assumpsit  aiminst  Fisher,  for  the  sum  of  848/. 

tract  there  was     ^       ,  *.**/.  i  .  rm 

a  Terdict  for  the  for  the  use  and  occupation  of  a  iarm  and  premises,  xhe 
Priuf  robjert  ^"^e  Came  on  for  trial  at  the  Lent  assizes  for  Mon- 
to  a  reference     mouth,  in  March  1826,  when  a  verdict  for  a  nominal 

before  the  bank.  ^.  r  -n 

ruptcy  (by  sum  was  taken  by  consent,  subject  to  a  reference.  By 
^l^'thuthe  *®  ^^^^^  ^^  reference,  bearing  date  the  25th  of  March 
coBts  of  the        1826,  it  was  referred  to  two  arbitrators,  to  ascertain  the 

action  should 

abide  the  event  sum  to  be  paid  by  FUher  for  the  rent,  and  to  determine 
^nd^theaward  ^^^  matters  in  difference  between  the  parties,  as  to 
7" ™^®^  the  repairs  of  certmn  premises ;  it  was  further  ordered, 
plainUiF  after  that  the  costs  of  the  action  should  abide  the  event  of 
^  costs  wcrT'  ^®  award,  and  be  paid  on  the  24th  of  June  then  next 
held  to  be         ensuinff ;  and  thai  the  costs  of  the  reference  should  be 

proteaUe  under  ^  ^  ^ 

tbeoommiasion.  in  the  discretion  of  the  arbitrators. 

On  the  8th  of  April  1826,  Fisher  committed  an  act  of 
bankruptcy,  and  on  the  22d  a  commission  issued  against 
him,  upon  which  he  was  afterwards  duly  found  a 
bankrupt. 

On  the  28th  of  the  same  month,  the  arbitrators  made 
their  award,  determining  624/.  to  be  due  to  the  peti- 
tioners for  rent,  and  70A  to  the  bankrupt  for  repairs, 
and  directing  that  the  petitioners  should  be  at  liberty 
forthwith  to  enter  a  verdict  for  554/r  18«.  lOd. ;  and  that, 
of  the  costs  of  the  reference  and  award,  one  moie^ 
should  be  paid  by  the  petitioners,  and  the  other  moie^ 
by  the  bankrupt.  The  arbitrators  further  directed,  that 
if  the  bankrupt  should  make  default  in  payment  of  the 
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said  sum  of  554/.  18«.  lOd  as  therein  stated,  viz.  the        1828. 

sum  of  242/.  9«.  5c/.,  being  the  first  instalment,   (after        "^~^ 

deducting  the  said  sum  of  70/.  for  repairs,)  on  the        h^ 

second  day  of  May  then  next;  the  costs  of  the  action  on    "od^wiother. 
•^  •'  In  the  matter 

the  24th  day  of  June  then  next;   and  the  sum  of  of 

B12L  9s.  J5A,  together  with  his  moiety  of  the  costs  of  F**"*- 
the  reference  and  award,  on  the  2d  day  of  November 
then  next;  it  should  be  lawful  for  the  petitioners,  from 
and  after  any  such  de&ult  as  aforesaid,  to  enter  up  final 
judgment  against  the  bankrupt,  for  the  whole  or  either 
of  the  said  several  sums  of  mdkiey  as  the  same  might 
then  remain  due,  and  to  levy  the  amount  thereof  in  the 
usual  way,  by  process  of  the  Court  of  King's  Bench. 
On  the  13th  May  1826,  the  bankruptcy  was  advertized 
in  the  Gazette ;  and  the  bankrupt  having  made  de&ult 
in  payment  of  all  the  sums  awarded,  the  costs  of  the  pe- 
titioners were  taxed  at  73/.  ll^.  2d.,  and  final  judgment 
was  entered  up  for  554/.  18«.  lOc/.  damages,  and 
73/.  11«.  2d  costs,  amounting,  together,  to  628/.  10«.,  which 
sum  the  petitioners  applied  to  prove  under  the  commis- 
sion ;  but  the  commissioners  having  refused  to  admit  any 
proof  for  the  said  sum  of  73/.  11«.  2d.  costs,  this  petition 
was  presented,  praying  for  leave  to  prove  the  same. ' 

Mr.  Sugden  and  Mr.  Montagu  for  the  petition : — 

The  question  is  simply  whether,  when  there  is  a 
verdict,  subject  to  a  reference,  before  the  bankruptcy, 
upon  an  action  on  a  contract,  and  the  award  is  * 
made  after  the  bankruptcy,  the  costs  are  proveable? 
In  ex  parte  Poucher  (1824),  1  G.  ^  J.  385,  it  was 
decided  that,  where  the  verdict  is  before  the  bankruptcy, 
in  an  action  on  a  contract,  the  costs  are  proveable, 
although  judgment  is  not  signed  until  after  the  bank- 
ruptcy.    In  that  case,  the  Vice-Chancellor,  (Sir  John 

¥  4 
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1828.       Leachi)  said^  <<  It  seems  to  me,  upon  authority  as  well 

as  upon   principle,  that  where,  in  an  action  founded 

Hblm        upon  contract,  there  is  a  verdict  before  bankruptcy,  and 

In*  thTmau  r  J^^'Sf"*®'^^  afterwards,  there  the  costs,  de  incrementOy  are 

of  proveable,  having,  in  effect,  been  incorporated  with  the 

existing  debt  by  the  verdict,  though  not  ascertained  in 

amount  till  the  judgment  (a) ;  and  that,  notwithstanding 

the  case  of  Longfordy.  EUis  (6),  which  is  indeed  opposed 

by  that  of  Walker  v.  Sherlock  (c),  there  is  in  this  respect  a 

distinction  between  a  verdict  in  tort,  and  a  verdict  in 

contract;  that  in  tort  there  is  no  debt  whatever  with 

^diich  the  costs  can  be  incorporated  until  the  judgment." 

In  Greenway  v,  Fisher^  7  B.  Sf  C.  487,  (which, 
although  decided  in  1827,  after  the  new  bankrupt  act 
came  into  operation,  depended  upon  the  law  under  the 
'  old  acts,)  it  was  determined  that,  where  a  verdict  in 
trover  was  obtained  in  vacation,  before  an  act  of  bank- 
ruptcy committed  during  term  time,  upon  which  a  com- 
mission issued  during  the  term,  and  final  judgment  was 
signed  after  the  bankruptcy,  but  in  the  same  term,  the 
costs  were  proveable,  as  the  judgment  related  to  the  first 
day  of  the  term.  Such  is  the  disposition  of  the  Court  to 
admit  the  proof  of  costs,  and  which  it  seems  to  have  been 
the  intention  of  the  l^islature  by  6  Geo.  4.  c.  16.  s.  58. 
to  permit  in  all  cases. 

In  the  present  case  the  action  was  on  a  contract,  and 
the  verdict  was  given  before  the  commission,  subject  to 

(m)ln  ex  parte  Charles,  14 East,  are  accessorial  to  the  damages 

S08,   Lord  Eilenborough   said:  found  for   the  pluntiff  at  the 

"  The   costs  taxed  at  law  are  trial." 

only  an  extension  of  those  for  (b)  Cited  1 1  Fes.  652. 

which  the  Terdict  is  taken;  the  (c)  Cited 3  WUs,  27Q.  27S.  and 

subsequent  order  for  taxation  is  n  Fes.  651. 
only  for  costs  de  incr^im/o,  which 
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an  award,  which  award,  when  made,  referred  back  to  the  1828. 

verdict.     The  case,  therefore,  of  ex  parte  Poucher^  in        

which  all  the  previous  decisions  were  reviewed,  governs  Hslm 

this  question,  and  shews  that  the  costs  are  proveable.  i^  thrnmtter 


Mr.  Bose  for  the  respondents  :-^ 

The  case  of  ex  parte  Hill,  1 1  Ves.  646,  in  which  all 
the  authorities  are  most  fully  examined  by  Lord  Eldouj 
and  which  may  be  called  a  treatise  on  the  law  of  costs, 
determines,  that  a  verdict,  after  the  bankruptcy,  for  an 
antecedent  debt  by  contract,  does  not  entitle  the  plaintiff 
to  prove  for  the  costs  on  the  judgment  which  he  after* 
wards  signs ;  it  is  not  the  verdict,  but  the  judgment 
which  creates  the  debt.  That  the  verdict  does  not  create 
the  debt  is  evident,  not  only  irom  the  nature  of  a  verdict, 
but  from  ex  parte  Charles,  16  Vea.  256;  and  14  East,  197. 

It  is  most  material  that  the  Court  should  advert  to 
what  is  said  by  Lord  EUon  in  ex  parte  Hill,  in  review- 
ing the  cases  of  ex  parte  Todd,  Walker  v.  Sherlock,  and 
Graham  v.  Benton  (a),  because  it  may  be  fairly  inferred, 
from  the  tenor  of  his  observations,  that  the  conclusion 
of  his  mind  was  agunst  the  proving  of  costs  whenever  the 
bankruptcy  occurs  between  the  verdict  and  judgment, 
and  that  in  this  respect  his  opinion  was  supported  by  the 
decisions  of  Lord  Henley  and  Lord  Thttrhw.  .  The 
question,  whether  the  demand,  against  the  bankrupt,  for 
these  costs,  is  not  barred  by  the  certificate,  is  immaterial, 
because  it  does  not  follow  that,  if  barred,  they  are  prove- 
able under  the  commission.  This  may  be  inferred  from 
the  judgments  of  Lord  Ekhn  in  ex  parte  Hill,  of  the 
Vice-Chancellor  in  ex  parte  Poncher, and  from  other  cases. 


(a)  See  1 1  Ves.  pages  65i,  653,  &c. 


FiSBBR. 


Digitized  by  VjOOQIC 


Fjshsr. 


74  CASES  IN  BANKRUPTCY. 

1828.  The  words  of  the  6  Geo.  4.  c  16.  s.  58.  are,  <^  thst 

if  any  pIamti£P,  in  any  action  at  law  or  suit  in  eqvii^,  or 

HxLM  petition  in  bankruptcy  or  lunacy^  shall  have  obtained  any 
and  another,  judgment,  decree,  or  order,  against  any  person  who  shall 
of  thereafter  become  bankrupt,  for  any  debt  or  demand  in 

respect  of  which  such  plaintiff  or  petitioner  shall  prove 
under  the  commission,  such  plaintiff  or  petitioner  shall 
also  be  entitled  to  prove  for  the  costs  which  he  shall  have 
incurred  in  obtaining  the  same,  although  such  costs  shall 
not  have  been  taxed  at  the  time  of  the  bankruptcy.*^ 
Can  any  thing  be  clearer  than  the  words  of  this 
clause  ?  Here  there  was  a  verdict  for  a  nominal  sum, 
subject  to  an  award,  which  was  not  made  until  after  the 
commission  issued.  It  can  never  be  maintained,  there- 
fore, that  the  sum  due  was  ascertained  by  the  verdict  in 
this  case. 

The  decision  in  ex  parte  Poucher  can  hardly  be 
reconciled  with  the  opinions  expressed  by  Lord  Eldon  in 
ex  parte  Hill;  but,  even  supposing  that  it  can,  this 
material  dbtinction  must  be  observed,  that  in  ex  parte 
Poucher  the  verdict  ascertained  the  exact  debt  due  to 
the  plaintiff,  whilst  here,  the  verdict  was  taken  by  consent 
for  a  nominal  sum,  subject  to  an  inquiry,  which  was  not 
terminated  when  the  commission  issued. 

Mr.  Sugden  in  reply : — 

In  the  case  of  ex  parte  Hill  both  the  verdict  and 
judgment  were  after  bankruptcy,  and  the  opinions  there 
expressed  by  Lord  Eldon  must  be  considered  with 
reference  to  tlie  subject  matter;  but  the  concluding 
paragraph  of  the  judgment  appears  to  me  to  warrant 
an  inference,  that  where  there  is  a  verdict  prior  to  the 
bankruptcy,  and  the  judgment  afterwards,  the  costs  arc 


Digitized  by  VjOOQIC 


CASES  IN  BANKRUPTCY.  75 

proveable.     The  opinions  of  Mr.  Baron  HuUoch  in  bis        1828. 
work  on  costs,  of  Mr.  CuUen  in  his  work  on  the  bank-      _ 
rupt  laws,  p.  105^  and  the  cases  there  cited,  AyleU  v.        Hilm 
Htafird,  Bl  131T,  ex  parte  Sinuan,  3  Bro.  46,  are  also  ,^4,^"^^^ 
authorities  in  support  of  this  application.  of 

The  58th  section  c^  the  late  act  does  not  apply  to  a 
case  like  the  present,  and  can  never  be  held  to  exclude 
the  petitioners,  because,  by  the  law  before  and  inde- 
pendently of  the  statute^  the  costs  are  to  be  referred 
back  to  the  verdict,  and  the  verdict  being  proveable^  the 
costs  must  be  proved  also. 

The  case  stood  over  for  judgment.     On  this  day  the 
Vice-Chancellor,  after  having  stated  the  facts  and  the    Augutt  15« 
different  dates,  said :  — 

I  should  have  thought  the  costs  proveable,  even  without 
the  authority  of  ex  parte  Poncher;  but  since  that  decision 
all  doubt  appears  to  me  to  be  removed.  The  order, 
therefore^  must  be  made,  that  the  costs  be  proved ;  and 
let  the  costs  of  this  petition  be  paid  out  of  the  estate. 

Ordered  accordingly,  (a) 


(a)  In  the  recent  case  of  Hat^  order  of  reference  and  taxing 

well  ▼.  Thorogood^  iB.^  C.  705,  costs,  and  signing  judgment,  the 

where  a  cause  and  all  matters  of  plaintiff  became  bankrupt,  it  was 

difference  were  referred  at  Nisi  decided  that  the  amount  of  the 

Prius  to  an  arbitrator,  and  he  taxed  costs  did  not  constitute  a 

found  that  a  sum  of  money  was  debt  proveable  under  the  com^ 

due  from   the  plaintiff  to   the  mission,  and  that  the  bankrupt 

defendant,  and  ordered  that  sum  was  not  discharged  as  to  that 

to  be  paid  to  the  latter,  and  debt  by  his  certificate, 
between  the  time  of  making  the 
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L.  C.  Ex  parte  MORLAND-  —  In  the  matter  of  PYNE- 

August  19, 

.     *  1  HIS  was  a  petition  by  an  assignee  for  permission  to 

under  particular  bid  at  a  sale  of  part  of  the  bankrupt's  estate^  or  that  he 

^araSttS^toWd  nught  be  dischaiged  from  being  as^gnee.    The  estate 

at  the  sale  of  the  Y^  jj^g^  previously  offered  for  sale  by  public  auction, 

ertate,  his  soli-  but  no  bidder  appeared. 

dtor  not  having 
the  management 

of  the  sale.  Mr.  Knight  for  the  petition. 

Mr.  Montagu^  for  the  respondents,  consented  to  such 
order  as  the  Court  might  please  to  make. 

The  Lord  Chancellor  :  — 

Although  in  general  an  assignee  ought  to  be  removed 
before  he  can  be  permitted  to  bid,  yet  in  the  present  case, 
as  no  doubt  can  be  entertained  of  the  respectability  of 
the  petitioner,  and  as  the  respondents  not  only  consent, 
but  are  desirous  that  Mr.  Morland  should  continue 
assignee,  let  him,  without  being  removed,  bid  at  the 
sale.  His  solicitor,  however,  must  not  have  the  conduct 
or  management  of  the  sale. 

Ordered  accordingly. 
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Ex  parte  GRANT.  —  In  the  matter  of  GRANT.  V.  C. 

LiNc.  Ink, 

1  HE  petition  stated  that  at  a  dividend  meeting  on  the  ^^^^^^r^^* 
23d  of  January  1819,  a  claim  for  the  sum  of  2,000t  ' 

was  preferred  and  entered  on  behalf  of  the  corporation  meeting  under 

of  the  Royal  Exchange  assurance  company ;  that  the  against  A.,  a 

commissioners  ordered  a  dividend  of  4«.  in  the  pound  to  ^^  ^?',- 

J^  ^  tered  on  behalf 

be  paid  (according  to  the  usual  form)  ^^  to  all  the  said  of  B.,anda8iiiii» 

bankrupt's  creditors  who  have  proved  their  debts,  and  appropriated  in 

unto  the  claimants  when  they  shall  have  substantiated  S*j^^?^^' 

their  claims,  in  proportion  to  their  several  debts ;"  that  to  answer  even- 

Z>.  CampbeO,  the  sole  assignee,  was  authorised  to  retain  amount  of  the 


in  his  hands,  for  the  creditors  and  claimants,  the  sum  !^^  ^^ 

of  3,204/.  13*.  Ad.;  that  on  the  4th  of  March  1819  a  cbdmed.    But 

,         •  before  the  claim 

commission  of  bankrupt  issued  against  CampbeUy  when  it  of  B.  was  per. 

appeared  that  he  had  appropriated  to  his  own  use  the  Jj^  c*^niL 

greater  part  of  the  said  sum  of  3,204/.  13«.  M. ;  that  the  opp^ed  Uie 

money  so  phMsed 

creditors  of  Grant  who  had    proved,    but  who    had  in  his  hands, 

neglected  to  receive  their  dividends,  afterwards  proved  |^k^!J^J?* 

for  the  same  as  debts  under   the  commission   axrainst  Held,  that  B. 

^.  was  not  entitled 

Campbell;  that  on   the  20th  of  March  1819  another  to  recover  from 

meeting  was  held  under  Grants  conimission,  when  the  his^opOTtion  ' 

present  petitioner  was  appointed  assignee  in  the  place  of  the  sum 

o{  Campbell;  that  at  this  meeting  no  person  attended  the  hands  of  c. 

to  establish  the  claim  of  the  Royal  Exchange  assurance  ^  himT 
company ;  but  that  at  a  subsequent  meeting,  held  on  the 
11th  of  April  1826,  the  corporation  proved  for  the  sum 
of  2,000^  upon  a  bond  into  which  the  bankrupt  had 
entered  as  surety  for  a  third  person ;  that  the  commis- 
sicxierB  then  proceeded  to  declare  a  further  dividend 
under  Grants  commission ;  and  having  first  directed 
that  the  dividend  of  4«.  in  the  pound  should  be  paid  to 
the  corporation  out  of  the  assets  realized  by  the  ped- 
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1828.       doner  subsequent  to  his  appointment  as  assignee,  they 

ordered  that  a  further  dividend  of  2«.  6d.  in  the  pound 

GRiiMT.       should  be  paid  to  all  the  creditors  (including  the  corpo- 
In  the^matter  nation)  who  had  proved  against  Granfs  estate. 
Grant. 

The  petitioner  submitted,  that  the  order  of  dividend 
of  the  28d  of  January  1819,  of  the  sum  of  3,204/.  13«.  4>d^ 
was  a  specific  appropriation  of  that  sum,  and  that  the 
Royal  Exchange  assurance  company  were  not  entitled 
to  resort  to  the  assets  of  the  bankrupt  Grant  for  any 
part  of  the  dividend  of  4«.  in  the  pound. 

The  petition  prayed  that  the  commissioners  might  be 
directed  to  review  their  order  of  dividend  of  the  11th 
of  April  1826. 

Mr.  Home  and  Mr.  TVeslove  for  the  petition :  — 

The  Royal  Exchange  assurance  company  applied  to 
the  commissioners  to  be  admitted  claimants,  and  they 
were  admitted:  the  effect  of  such  admission  was  to 
secure  part  of  the  assets  for  the  purpose  of  meeting 
their  demand,  so  soon  as  that  demand  should  be 
perfected  into  a  proof.  This  made  it  a  trust  fund 
in  the  hands  of  the  assignee,  for  the  benefit  of  the  cor- 
poration. 

The  claim  in  question  was  afterwards  matured  into  a 
proof;  but  were  not  all  the  creditors  bound  to  the  ap» 
propriation  made  in  the  first  instance  on  behalf  of  the 
company  ?  The  effect  of  the  order  of  dividend  was  to 
separate  a  sum  equivalent  to  4«.  in  the  pound  on  the 
amount  of  the  cUim  fi*om  the  bulk  of  the  estate ;  and  no 
creditor,  after  the  entry  of  the  daim,  could  have  been 
heard  against  the  company  to  questicm  that  appropri- 
4 
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alion.     Supposing  new  creditors  had  appeared,  ihef        1828. 

would  not  have  been  entitled  to  divide  any  part  of  the      „""" 

'['^  .  Ex  parte 

fund  so  appropriated.     Common  jusUce,  then,  reqmres       Grant. 

that  it  should  not  be  considered  an  appropriation  for  ^"^  the^  matter 
their  benefit,  without  entailing  with  it  the  ordinary  con-  Gbant. 
sequences  of  an  appropriation.  The  question,  therefore, 
resolves  itself  mto  this :  whether  there  was  or  was  not 
an  appropriation  ?  for  if  there  was,  the  loss  must  fall 
upon  the  claimants,  and  they  should  prove  for  the 
amount  under  the  commission  against  Campbell.  We 
contend  that  the  claim  entered  and  the  order  of 
dividend  amounted  to  an  appropriation.  Formerly 
when  a  claim  was  matured  into  a  proof,  an  action 
might  have  been  maintained  upon  an  order  of  dividend ; 
but  the  statute  of  the  49th  Greo.  3.  c.  121.  took  away  the 
right  of  action,  and  gave  in  the  place  of  it  a  right  to 
petition  —  a  right  in  the  creditor  to  come  to  the  Court 
by  petition,  in  the  nature  of  an  action  for  money 
had  and  received  to  his  use,  and  to  call  for  the 
aliquot  part  ordered  to  be  paid  to  him.  If  the 
assignee  Campbell  had  died,  the  corporation  must  have 
taken  their  remedy  against  the  executors,  and  if  he 
had  died  insolvent,  they  could  not  have  resorted  to 
the  estate  of  Grant.  It  appears,  then,  in  any  way  of 
viewing  the  question,  that  the  proper  course  for  the 
Royal  Exchange  assurance  company  to  have  pursued 
was,  either  to  have  proved,  or,  if  not  in  a  situation  to 
have  proved,  at  least  to  have  preferred,  a  claim  against 
the  estate  of  Campbell  fin:  their  share  of  the  dividend 
appropriated  in  his  hands  at  the  time  of  his  bank- 
ruptcy. 

The  last  •order  of  dividend,  therefore,  was  clearly 
wrong,  and  ought  to  be  rescinded. 
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1828.        '   Mr.  Bichersteih  for  the  respondents :  — 

^^^  The  claim  preferred  here  was  for  the  sum  of  2fi00L ; 

In  the  matter  and  to  pay  the  dividend  of  4«.  in  the  pounds  a  sum  was 
GaANT.  ^^  ^^  ^®  hands  of  the  assignee  sufficient  to  answer  the 
amount  of  the  sums  proved,  and  the  amount  claimed 
by  the  corporation.  Then  a  commission  issued  against 
the  assignee^  who  retained  in  his  hands  at  the  time  the 
greater  part  of  the  money  so  appropriated  for  the  dis- 
charge of  the  sums  proved  and  claimed.  Can  it  be 
said  that  this  was  a  specific  appropriation  for  the  Royal 
Exchange  company?  Their  claim  might  never  have 
been  perfected  into  a  proof.  The  debt  arose  upon  a 
bond  into  which  Grant  had  entered  as  a  surety;  and 
until  the  account  between  the  company  and  the  principal 
obligor  was  arranged^  it  was  of  course  impossible  to 
ascertain  whether  there  would  ever  be  a  right  to  prove 
against  this  estate.  Whilst  this  uncertainty  existed,  it 
is  impossible  to  maintain  that  the  appropriation  of  a 
gross  sum  by  the  commissioners'  order,  to  answer  even- 
tually the  sums  proved  and  claimed,  can  be  recognized 
as  a  specific  appropriation  of  a  particular  sum  for  the 
corporation. 

With  regard  to  the  supposed  remedy  against  the 
bankrupt  assignee,  it  is  clear  that  until  the  claim  of  the 
company  was  perfected  into  a  proof  under  Group's  com- 
mission, there  could  be  no  right  to  prove  under  the 
commission  against  Coiitpfte//  for  the  sum  lost  in  his 
hands.  It  is  equally  clear  that  there  was  no  negligence 
on  the  part  of  the  company  in  perfecting  their  proof, 
because,  independently  of  the  necessity  of  first  settling 
their  accounts  with  the  person  for  whom  Grant .  was 
surety  under  the  bond,  there  was  not  in  fiict  any  inter* 
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vening  meeting  between  the  2Sd  of  January  1819  and        1828. 

the  bankruptcy  of  Campbellj  at  which  the  claim  in  ques-        

tion  could  have  been  perfected  into  a  proof.     The  Royal       Gbant. 
Exchange  company  were  never  in  a  situation  to  demand  '"  ^®  matter 
any  dividend  from  Campbell;   and  the  commissioners       Gbaht. 
decided  correctly  that  the  sum  lost  by  his  failure,  so  far 
as  r^aifds  this  claim,  was  a  loss  which  properly  fell  upon 
the  estate  of  Grant. 

The  Vice  Chancellor  :  — 

It  is  not  necessary  to  consider  whether  the  Royal 
Exchange  company  had  a  right  of  action  or  a  right  to 
petition  against  Campbell  at  the  time  of  his  failure. 
That  point  does  not  appear  to  me  to  be  essential  to  a 
just  consideration  of  the  question.  In  consequence  of 
the  application  made  by  the  corporation  to  the  commis- 
sioners, a  separation  of  the  assets  was  directed  for  their 
benefit,  and  a  sum  appropriated,  in  the  hands  of  the 
assignee,  to  answer  their  claim  so  soon  as  it  should  be 
perfected  into  a  proof.  The  result  of  their  application 
has  been,  that  the  sum  so  appropriated  for  them  has  been 
lost  in  the  hands  of  the  assignee ;  and  I  think,  therefore, 
that  the  Royal  Exchange  assurance  company,  and  not 
the  estate  of  the  bankrupt  Grant,  ought  to  bear  the  loss 
sustained. 

The  prayer  of  the  petition  must  be  granted. 

Ordered  accordingly,  (a) 


(a)  See  ex  parte  Wackerbatk.  QOl^J.  151. 


voi.m. 
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L.  C.  Ex  parte  JOHNSTONE.—  In  the  matter  of 

LraclNN,  STEVENS. 

October  25^ 

jg28.    ^  -^^  action  having  been  commenced  by  the  messenger 

An  appUcadon  against  the  petitioning  creditor^  it  became  necessary  for 

^^^^^  him  to  have  the  proceedings  requisite  tp  support  the 

enrol  the  pro-  commission  enrolled. 

ceedings,  under 
6Geo.4.e.l6. 

l^^Vi^!!?  ^        He  first  took  out  a  summons  in  the  action  for  the 

on  petition. 

Absigncegwbo    petitibning  creditor,  who  was  also  saeig^ee,  to  sbew 

refuse)  at  the  ,  ,    ,  i»     •■•       •  j         • 

request  of  par-  cause  why  the  commissioii,  adjudica(tioi^  and  assignfneflt 
^tTi^T^'  *^W  not  be  enroUfed ;  but  the  Court  of  ComraoB  Pleas^ 
ceedings,  which,  ooQsidering  that  they  had  no  jurisdioticm,  dismissed  the 
6  Geo.  4.  c.  16.,  application  with  costs. 

they  were  ^ 

bound  to  pro- 

duce  on  a  sub-  He  then  scTved  the  petitioning  creditor  and  assignee 
tecum,  refuse      with  the  following  notice :  — 

at  the  peril  of 

******  «  Take  notice,  that  you  are  required  immediately  to 

enrol  or  cause  to  be  enrolled  the  commission  of  bankrupt 
bearing  date  on  or  about  the  6th  day  of  June  1826, 
awarded  and  issued,  under  the  great  seal  of  Great  Britain, 
against  Thomas  Stevens  of  Weston-street,  Southwark, 
baker,  the  adjudication  of  bankruptcy  under  the  said 
commission,  and  the  assignment  of  the  personal  estate 
and  effects  of  the  said  bankrupt  from  the  major  part  of 
the  commissioners  named  in  the  said  commission  to  you, 
I  hereby  undertaking  to  bear  and  pay  the  expence  ci 
such  enrolment ;  and  I  hereby  further  give  you  notice, 
fiiat  unless  the  said  commission,  adjudication,  and  assigir- 
ment  are  inmiediatdy  enrolled,  I  shall  apply  to  the 
Lord  Chancellor  of  Great  Britain  on  Wednesday  next 
the  18th  day  of  June  instant,  or  so  soon  after  as  counsel 
can  be  heard,  for  an  order  to  compel  you  to  enrol  the 

6t  .,-■.' 
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same^  and  that  you  mdy  pay  the  costs  of  that  applica^        1828. 
tloD.    Bated  the  1 1th  day  of  June  1828."  .       J"- 

^  Ex  parte 

Johnstons. 

In  pursuance  of  this  notice,  a  motaon  was  made  to  pf  ^ 

the  Lord  Chancellor,  ex  parte,  by  Mr.  Bose,  on  behalf     Stevbw. 

of  the  messenger,  for  an  enrolment,  whidi  was  ordered 

accordingly.     . 

The  present  application  was  to  rescind  the  order  so 
made  on  motion. 

Mr.  Mtmiagu  for  the  petitioning  creditor  and  assig- 
nee :  — 

The  Court  has  not  any  jurisdiction  to  order  an  enrol- 
ment on  motion.  The  only  mode  of  proceeding  before 
the  Lord  Chancellor,  in  bankruptcy,  is  by  petition,  and 
disobedience  to  an  order  on  motion  is  not  a  contempt. 
In  re  Morgan,  1  Base,  192 ;  ex  parte  GUton,  Buck,  549 ; 
tit  re  Hardy,  6  Mad.  252.  The  only  exceptions,  which 
in  fact  prove  the  rule,  are  applications,  when  the  commisk 
sion  .has  i^t  been  opened,  to .  make  some  alteration,  in 
order  to  give  effect  or  validity  to  the  commission ;  or  in 
fiivour  of  liberty,  for  a  prisoner  to  be  discharged  from 
an  arrest,  whether  he  has  been  improperly  taken,  or  is 
entitled  to  his  discharge  by  certificate,  WaU  v.  Atkinson, 
2  Boee,  196 ;  or  applioatiops^  from  necessity,  that  service 
of  the  petition  at  die  last  place  of  abode  may  be  good 
service,  ex  parte  Anderson,  Buck,  38;  ex  parte  Peyton, 
Buck,  200 ;  or,  where  there  is  a  petition  in  Court,  for 
permission  to  amend  it,  or  to  amend  the  order  made 
upon  it  before  it  is  drawn  up  at  the  secretary's  office. 

Such  is  the  general  mode  of  proceeding  in  bank- 
ruptcy ;  and  the  question  is,  whether  by  6  Geo.  4.  c.  1?. 

g2 


Digitized  by  VjOOQIC 


84  CASES  IN  BANKRUPTCY. 

1828.        S.96.  any  alteration  has  been  directed  in  this  mode  of 

proceeding  in  cases  where  enrolment  is  required. 

Ex  parte 
Johnstone. 
In  the^matter       j^^  ^^^^  ^f  ^he  6  Geo.  4.  c.  16.  s.  96.,  so  far  as  they 

Stetevs.  are  material  to  the  present  question,  are  as  follows :  — No 
commission,  adjudication  of  bankruptcy,  assignment  of 
personal  estate,  or  certificate,  "  shall  be  received  as 
evidence  in  any  court  of  law  or  equity,  unless  the  same 
shall  have  been  first  so  entered  of  record  as  aforesaid ; 
and  every  such  instrument  shall  be  so  entered  of  record 
upon  the  application  of  or  on  behalf  of  any  person  inte- 
rested therein,  and  on  pajonent  of  the  several  fees  afore- 
said, without  any  petition  in  writing  presented  for  that 
purpose ;  and  the  Lord  Chancellor  may,  upon  petition, 
direct  any  depositions,  proceedings,  or  other  matter 
^relating  to  commissions  of  bankruptcy,  to  be  entered  of 
record  as  aforesaid.''  The  object  of  this  clause  was  not 
to  alter  the  mode  of  proceeding  before  the  Lord  Chan- 
cellor when  enrolment  was  necessary,  but  to  enable 
assignees,  and,  possibly,  other  parties,  to  require  the 
officer  in  the  enrolment  office  to  enrol  without  a  petition, 
which,  by  the  5  Geo.  2.  c.  30.  s.  41.,  he  was  not  autho- 
rized to  do  without  an  order  made  by  the  Lord  Chan- 
cellor upon  peddon. 

But  when  an  application  to  the  Court  is  necessary, 
whether  it  be  to  compel  the  officer  of  enrolments  to 
enrol,  supposing  he  should  refuse ;  or  the  assignees  to 
produce  the  proceedings  for  the  purpose  of  enrolment ; 
or  to  procure  an  enrolment  of  any  other  part  of  the  pro- 
ceedings ;  —  in  all  these  cases  the  necessity  of  a  pedtion 
is  expressed  by  the  words  of  the  act.  - 

The  same  point  was  decided  by  the  Court  in  another 
bankruptcy  a  few  days  since. 
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Mr.  Bose^  contrd^  contended^  that  as  an  application  to        ]  828. 

enrol  might  be  made  to  the  officer  without  a  petition.         

.!_  J    J  1  -I  ,\  Ex  parte 

the  expence  and  delay  attendant  upon  a  petition  was    jonNSTONE. 

intended  to  be  obviated  by  authorizing  the  same  sura-  ^"  *^®  matter 

mary  mode  of  proceeding,  namely,  an  application  to  ttie       Stevens. 

Court  on  motion.  * 

The  Lord  Chancellor  :  — 

The  object  of  the  clause  was  to  enable  the  officer  to 
proceed  in  certain  cases  without  any  order ;  but  where 
an  application  to  this  Court  is  rendered  necessary,  there 
is  no  enactment  to  alter  the  ordinary  mode  of  proceeding 
before  this  Court  in  bankruptcy,  which^  except  in  a  few 
cases  of  necessity^  has  been  always  by  petition. 

The  order  made  on  motion  was  accordingly  rescinded. 

A  petition  was  then  presented  by  the  messenger,  on  November  5. 
the  hearing  of  which  the  Lord  Chancellor  said :  — 

Whenever  an  action  is  pending,  those  proceedings, 
namely,  the  commission,  adjudication,  and  assignment, 
which  the  assignees  were  compellable  to  produce,  before 
the  late  statute,  upon  a  subpcena  duces  tecum,  they  ought 
to  have  enrolled  at  the  request  of  the  parties  interested, 
without  driving  them  to  the  necessity  of  applying  to  the 
Court ;  and  if  this  be  refused  by  the  assignees,  I  wish  it 
to  be  understood  that  their  refusal  will  be  at  the  peril  of 
costs. 

In  this  case  the  assignees  were  bound  to  have  the 

proceedings  in   question   enrolled,    because   the  party 

applying  was,  before  the  late  act,  entitled  to  have  them 

produced  for  the  purpose  of  being  given  in  evidence. 

The  prayer  of  the  petition  must,  therefore,  be  granted, 

and  with  costs. 

g3 


Digitized  by  VjOOQIC 


86  Cases  in  bankruptcy. 


V,  C.  Ex  parU  RANDLESON.  —  In  the  matter  of 

LiNc.  Inn,  HOBSON. 

October  21^ 

1828.  y 

A.,  being  agent  iN  the  month  of  April  1826  a  commission  issued  against 

^arimer  in  Ae  Thomos  Hobsofi  of  Carlisle,  under  which  he  was  duly 

C^m  ^^^^"^  found  a  bankrupt.     Shortly  after,  a  proof  to  the  amount 

opened  an  office  ^  11,722/.  \%s.  44.  was  made  by  Archibald  Scotj  of  die 

circulated  there  Same  place,  banker,  on  the  alleged  balance  of  a  cash 

S^ltwAwn by  account,  and  in  respect  of  bills  discounted  by  him  for 

the  company's  ,^^  bankrupt ;  but  some  doubt  havinff  afterwards  ariste 

cashier  in  Scot^  ,  ,. ,.         .  .         ^  ,  n    , 

land,  and  made  as  to  the  Validity,  m  pomt  osi  law,  ot  the  whole  or  part 

bwer^on    ^  ^^  ^®  ^^^^  provcd,  various  examinations  were  taken 

demand,  at  the  before  the  commissioners,  and  subsequently  the  present 

office  in  Leith :  petition  was  presented,  praying  that  the  proof  in  question 

was  ki  violation  might  be  either  expunged  or  reduced  in  amount. 

of  the  statutes 
passed  for  the 

protection  of  It  appeared  in  evidence,  that  in  the  month  of  January 

EngU^md      1825  Scot,  who  had   previously  carried  on  business  at 
**>»*  jjebt         Langholm,   in  Scotland,  as  the   agent  of  the  ^^  Leith 
notes  so  issued,    Bankmg  Company,"  came  to  reside  at  Carlisle,  and 
blunder  a^*^"  opened  an  office  there ;  that  it  was  customary  for  him  to 
oonunission  of    receivje  weekly,  and  sometimes  oftener,  for  the  purpose 
of  circulation,   large  parcds  of  notes  of  the  "  Leith 
Banking  Company,"  which  varied  in  amount  from  1/.  to 
5/.,  were  signed  by  the  accountant  and  cashier  of  the 
company,  and  made  payable  to  the  bearer  on  demand 
at  the  company's  office  in  Leith ;  that  Scot  received  a 
fixed  salary  of  l^50L  per  annum,  out  of  which  he  de- 
frayed all  the  expences  of  the  business  at  Carlisle ;  that 
the  profits  arose  fit>m  the  interest  obtained  upon  dbe 
notes  issued ;  that  an  account  x£  all  transactaons  was 
transmitted  weekly  to  the  company,  but  that  Scot  was 
responsible  to  them  for  any  losses  incurred ;  that  Scot 
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JBjr  pati6 


Wtm  in  the  habit  <rf'  drttvHng  upcm  the  bankers  of  the 

company  in  Lqndoia;  that  by  their  orders  his  bills  were 

from  time  to  time  duly  honoured ;  and  that  the  sums    bUnalimok. 

advanced  to  the  bankrupt^  in  respect  rf  whidi  the  proof  ^  tfc©  matte? 

was  made,   ware  partly  composed  (rfsuch  notes  and       Hoison. 

bills. 

.  It  further  appeared,  that  the  ^^  Leith  Banking  Com- 
pany" consisted  df  more  than  six  persons  united  in 
partnership,  and  that  Scot  was  himself  a  partner  in  the 
company ;  that  he  also  carried  on  business  at  Carlisle 
as  a  banker,  on  his  own  account,  but  had  obtained  no 
licence  for  that  purpose  from  the  stamp  office,  in  pur- 
suance of  the  55  Geo.  3.  c.  184.  s.  24. 

Mr.  Rose  and  Mr.  Knight  for  the  petition : — 

The  question  in  this  case  is,  whether,  with  reference 
to  the  acts  of  parliament  passed  for  the  protection  of  the 
Bank  of  England,  this  proof  can  be  permitted  to  stand. 
It  is  dear  that  the  ^^  Leith  Banking  Company"  consisted 
of  more  than  six  persons ;  that  Scot  opened  an  office  at 
Carlisle  as  their  agent ;  that  the  advances  made  by  him 
to  the  bankrupt  consisted,  in  part,  of  their  notes,  payable 
on  demand ;  and  that  they  derived  the  profit  arising  from 
such  issues.     Now  by  the  statutes  in  question  (a),  which 


(a)  Thettatutesof  thes  Anne,  not  be  lawful  for  any  body  cor- 

c.  as.  8. 9.,  die  \S  G.2.  c.  13.  s. 5.»  porate,  or  for  any  persons  united 

and  the  21 G.  3.  c.  60.  s.  IS.,  ex-  in    partnership,    exceeding  the 

pressly  prevent  all  other  corpo-  number  of  six,  to  borrow,  owe, 

rations  from  owing  money  on  or  take  up  any  money  on  their 

bills  of  exchange  or  promissory  bills  or  notes,  payable  on  demand, 

notes,  payable  at  a  less  period  or  at  any  less  time   than  six 

than  six  months  after  date ;  and  monUis    from    the   borrowing 

the  words  of  the  21  G.J.  c.60.  thereof." 
8. 12.  are  these:  "  that  it  shall 

G  4 
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1828.        were  continued  by  the  39  and  40  Geo.  3.  c.  28^  it  wa^ 
_,  enacted,  that  it  shonid  not  be  lawful  for  any  body  corpo- 

Randlbsok.  rate,  or  for  any  persons  united  or  to  be  united  in  cove- 
n  e^matter  jjmj^g  ^^  partnership,  exceeding  the  number  of  six 
HoBsoir.  persons,  to  borrow,  owe,  or  take  up  money  on  their  bills 
or  notes,  payable  on  demand,  or  at  any  less  time  than 
six  months  from  the  borrowing  thereof;  and  it  has  been 
decided  by  the  Court  of  King's  Bench,  Broughton  v.  TTte 
Manchester  Water  Works  Company^  SB.SfA.  1,  that  an 
action  cannot  be  supported  on  the  acceptance  of  a  cor- 
poration in  contravention  of  this  prohibition.  Mr.  Jus- 
tice Bayley^  in  delivering  his  judgment  in  that  case, 
expressly  said,  that  the  accepting  of  bills,  or  the  issuing 
of  promissory  notes,  payable  at  short  dates,  would  in- 
fringe upon  the  exclusive  privilege  given  to  the  Bank  of 
England  by  the  legislature.  Here  it  is  clear  that  the 
notes  of  the  Leith  Banking  Company,  issued  within  the 
English  border,  were  issued  in  violation  of  these  statutes, 
and  no  proof,  so  far  as  respects  them,  can  be  supported. 

But  it  is  also  shewn  that  Scot  never  had  any  licence 
from  the  stamp  office  to  issue  notes  on  his  own  account, 
in  pursuance  of  the  55  Geo.  3.  c.  184.  s.  24.  (a)    Under 


{a)  By  the  8S  Geo.  3.  c  184.  allowed  to  be  re-issued  as  afore- 

s.  24.  it  was  enacted, "  That  from  said,  without  taking  out  a  licence 

and  after  the  tenth  day  of  Octo-  yearly  for  that  purpose,  which 

ber  one  thousand  eight  hundred  licence  shall  be  granted  by  two 

and  fifteen,  it  shall  not  be  lawful  or  more  of  the  said  commission^ 

for  any  banker  or  bankers,  or  ers  of  stamps  for  the  time  being, 

other  person  or  persons,  (except  or  by  some  persons  authorised  in 

the  Governor  and  Company  of  that  behalf  by  the  said  commis« 

the  Bank  of  England,)  to  issue  sioners  or  the  major  part  of  them, 

any  promissory  notes  for  money,  on  payment  of  the  duty  charged 

payable  to  the  bearer  on  demand^  thereon  in  the  schedule  hereunto 

hereby  charged  with  a  duty  and  annexed ;  and  a  separate  and 
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this  act,  therefore,  it  is  equally  dear  that  the  notes  issued        1888. 

by  Scot  were  illegally  circulated ;  and  it  has  been  decided 

in  many  cases^  that  debts  founded  on  any  species  of    Randlbsom. 

illegal  contract,  or  money  advanced  for  the  furtherance  ^^  the^ma^ut 

and  in  the  execution  of  any  illq^al  contract,  cannot  be      UoBeoy. 

proved  for  under  a  commission  of  bankrupt.    £r  parte 

Bea,lM.^S.7&l. 

The  proof  is  also  objectionable,  because  it  is  in  the 
name  of  Scot  alone. 

Mr.  Bichersteth  and  Mr.  Whitmarsh  for  the  respon-    ' 
dents :  — 

The  objections  in  this  case  are  such  as  ought  not  to  be 
fiftvoured  in  any  court  of  justice.  It  is  admitted  that  the 
bankrupt  received  value  for  the  whole  amount  proved, 
but  yet  the  assignees  resist  the  right  to  recover  any 
part  of  what  was  so  received.  We  do  not  deny  that 
Scot  was  a  partner  in  the  Leith  Banking  Company,  or 
.that  he  did  on  many  occasions  act  as  their  agent  at 
Carlisle ;  but  he  also  carried  on  business  upon  his  own 
account^  and  the  notes  being  issued  directly  to  him  by 
the  company,  he  afterwards  dealt  with  them,  in  the 
course  of  his  trade,  by  purchasing  or  discounting  bills 
of  exchange  and  other  securities.  If,  then^  the  advances 
to  the  bankrupt  consisted  of  notes  which  had  been  pre- 
viously issued^  can  it  be  said  that  a  licence  was  necessary 
for  the  mere  purpose  of  re-issuing  such  notes?  He 
might  not  have  been  entitled  to  issue  notes  of  his  own^ 


difdnct  licence  ihall  be  taken  b3ry  or  by  any  agent  or  agents  for 

ont  for  or  in  respect  of  erery  or  on  account  o(  any  banker  or 

town  or  place  where  any  such  bankersi  or  other  person  or  pecw 

promifsoiy  notes  shall  be  ssfucd  sons.*' 
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18S6L       but  there  was  no  [^reascm  why  be  shoidd  not  circulale' 

~~"^        ibose  whidi  came  to  him  from  others  in  the  ordinary 

RAMi&^ir.    course  of  his  dealings.     But^  eren  in  the  most  mifir^nr- 

^  ^^J^^'  ^^®  mw,  diese  transactions  &11  widun  the  role  laid 

down  by  Lord  Mansfield  in  Faikt^  v.  JBeynotcs^  4  ^urr^ 

1^^072^  disdngtudiing  betwe^i  what  is  malmn  in  ie  and 

cmly  nudum  prohibitum.    This  case  is  not  so  connected 

with  Ulegal  transactions  that  it  is  impossible  or  even 

difficult  to  disoonnect  it  from  diem.     Private  justice  is 

clearly  on  the  side  of  Scot;  the  ill^ality^  if  any,  was 

only  malum  prohibitum  ;  and  there  was  nothmg  directiy 

in  the  contract  or  dealings  between  the  lender  and  the 

borrower  to  preclude  the  former  from  recovering.     Eai 

parte  Bulmery  13  Ves.  316.  (a)     Scot  was  a  partner,  cer- 


(o)  Tlie  <fi«tiactioii  adbpted 
ky  hovA  Mtm^fiMttAd  theCourt 
of  KiBg*!  Bench  in  FaUtneyy, 
Reynout,  4  Burr,  2,079,  between 
malum  prokibUum  and  malum  in 
se,  -wta  recognized  by  Sir  William 
BktefcHtme  ki  his  CommentaHesy 
wl.  m  p.  8*,  in  die  case  oiP^ri^ 
V.  Hanm^,  5  T.  /?.  418,  and  after* 
wards  hyhordErtkinem  ex  parte 
Bulmer,  15  Fes,  516.  See  also 
farmer  Y,  Buitell,  iBot^^PuI. 
SS6;  and  Steers  r.  LaMey^  6  T. 
JL61. 

The  .propdety  of  this  dBtktc* 
tion,  however,  seems  always  to 
liave  been  doubted  by  Lord 
Kenyon^  Petrie  v.  Hamiay,  Steen 
y.Lathley  and  Booth  \.  Hodgson, 
j6  r.i2.405 ;  and  It  4Mtf  expiessly 
.guestipned  by  Lord  JSkkm  hi 
jfs^rt  V.  J^iaze,  S  $0Sk  i  Pui. 
37 1,  and  ex  parte  Daniels,  1 4  Fes, 


193.  See  likewise  exparteMather, 
5  Fes.  575.;  WM  v.  Bro^, 
5  Taus^  \%i  Ottiey  v.  Broam, 
1  Ball  4-  B.  566;  lAgh^foot  y. 
Tenant,  1  Bos. /^  Pul.  5S4 -,  and 
Langton  v. Hughes,!  M.^S.S93. 
In  the  recent  case  of  Con- 
nan  v.  Bryce,  S  B.  ^  A,  179, 
ml)  the  anthontict  w«re  fully 
esMmined  and  discussed ;  and 
Lord  Tenterden,  in  deliyering 
the  judgment  of  the  Court  of 
King's  Bench,  made  the  follow- 
ing observationB:— '^  The  pro- 
priety of  these  dednons**  (:Faae^ 
ney  y.  B^ywm,  and  Petrie  it 
Hatmay)  **  has  been  questioned 
in  the  several  subsequent  cases 
that  were  quoted  on  the  part  of 
the  plauiti&;  aod4iiedistiiidekNi 
iafcen .  in.  iAtt  fonner  of^thsMv 
Jbetween.  msdum  jmi^Minii*  aod 
mtiumin  se^wws  expressly  disa)- 
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tainly^  in  the  Ldth  Banking  Company ;  but  he  was  not        1828. 
acting  as  a  partner  in  these  transitions.  . 

RAt^DLESONr 

The  Vice-chancellor :  —  ^  tbejuatter 


TKere  is  no  difflctilty  in  the  part  of  this  case  which 
ff^aKls  the  issuing  of  the  notes  of  the  ^*  lieith  Batddn^ 
Company."  It  is  admitted  by  Scot  that  he  was  a  partner 
of  the  company,  and  as  such  he  must  have  participated 
in  the  pns&t  ariisfEiig  from  sudi  issues,  whidi  were  cle&rly 
in  -vMatidn  of  die  statuses  passed  for  the  protedtioil  of 
Aie  Bank  of  £nglatid.  But  as  to  that  part  of  the  debt 
wbidh  arose  from  Ulk  drawn  upon  London,  it  wfil  b6 
neicteary  thkt  there  should  be  ^ttie  further  enquiry.      * 

Let  it  be  declared,  therefore,  that  the  proof  should  be 
Yeducied,  so  &r  te  it  was  founded  m  the  Mtes  of  the 
l.eilti  Banking  Competny  payaMe  to  bear^  on  demand^ 
which  were  issued  to  the  bar^crupt  by  Scot;  and  refer  it 
back  to  the  commissioners  to  enquire  and  state  how  and 
l^di^r  what  circumstances  the  ^renminder  of  the  debt 
Cilfikned  was  constituted. 

Ordered  accordiligfy. 


I6we4  in  the  -case  ^  Ambeti  v.,  baaadi  in  fee'  gdipiniiHaMon  of 

Maze..  Indeed,  we  think  no  such  the  law,  to  consider  eiieiy  f^tt  tQ 

distinction  can  be  allowed  in  a  be  unlawful  which  the  law  hat 

court  of  law.     The  Court  is  prohibited  to  be  done." 


of 
HtMoa. 
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L.  C.  Ex  parU  BROMLEY—  In  the  matter  of 

LiNC.  Inn,  LITCHFIELD. 
October  29  f 

ThtneaOita  ^^^  ^^  ®^  appeal  from  the  judgment  of  the  Vice- 

ofanindietiiicnt  Chancellor  on  a  petition  to  super^e  a  commission  for 

if  not  a  ground  ji  c^    j 

tor  defemng  conoert  and  fraud. 

the  hearing  of 
apeCitionto 

•opoaede  a  Mr.  Bose  and  Mr.  Kmghtf  for  the  petitioners^  stated^ 

bankrupt,  if  that  a  true  bill  had  been  found  by  a  grand  jury  against 

dfirtS^n^'  the  bankrupt,  the  petitioning  creditor,  and  the  solicitor 

^Mt  to  pro-  to  the  commission,  for  conspiracy ;  and  submitted,  under 
these  circumstances,  that  the  petition  ought  to  stand 
over  until  after  the  trial  of  the  indictment. 


Mr.  Pemberton  for  the  assignees,  and  Mr.  Hojfier  for 
the  bankrupt,  objected  to  this  course,  cm  the  ground  d 
its  being  prejudicial  to  their  clients. 

The  Lord  Chancellor  referred  to  the  case  of  ex 
pctrte  ffekhf  in  the  matter  otHaweSf  in  which  the  same 
point  had  been  raised  before  him,  and  said  he  was  of 
opinion,  that  if  proceeding  was  likely  to  prejudice  the 
parties  indicted,  they  had  a  right  to  object ;  but  that  if 
they  were  desirous  of  having  the  petition  determined, 
they  were  entitled  to  proceed.  The  petition  was  accord- 
ingly called  on,  and  finally  dismissed  on  the  merits. 
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Ex  parte  FISKE.  —  In  the  matter  of  LAWRENCE.        L.  C. 

LiNC.    iMKt 

This  was  an  appeal  against  an  order  of  the  Vice-   ^^^^'^f^f^^^ 
Chancellor,  directing  that  the  petitioner  Fiahe  might  be  * 

at  liber^  to  go  before  the  commissioners  in  a  country  made  by  th* 
commission,  and  tender  and  make  such  amount  of  proof  ^J!^^  ^00-" 
as  he  could  establish  in  respect  of  two  sums  claimed  by  finnedoo«n?«^ 

^  by  UieLord 

him  (both  of  which  had  been  rejected  by  the  commis-  QuuKMUor, 
sioners  on  a  preliminary  objection),  and  also  directing  ^^  J^ 
that  the  costs  of  the  petitioner,  as  well  as  of  the  assig-  **  •^™53bt*^ 
nees,  should  be  paid  out  of  the  bankrupt's  estate.     The  wfakh  the  oom- 
Vice-Chancellor  thought   that  the  commissioners  had  rejcetodfioman 
erred  in  rejecting  Ae  proof;  and  the  Lord  Chancellor,  «"<>'  ?"J3d?" 
on  hearing  the  appeal,  was  of  the  same  opinion.  that  ^  eoett 

ofallpartiet 
ihouldbepud 

Mr.  Mimtagu  and  Mr.  Knigki,  tor  the  appellant,  <mtoftiie€rtrt*. 
amongst  other  points,  submitted  that  the  Vice-Chancellor 
bad  not  followed  the  ordinary  practice  of  the  Court  in 
granting  costs  to  the  petitioner  on  an  appeal  against  the 
decision  of  the  commissioners;  that  the  rule  had  been 
settled  many  years  since,  ^<  that  costs  should  never  be 
given  against  a  dedsion  of  the  commissioners,  except 
where  an  issue  is  directed  by  the  Court,  upon  a  petition, 
and  the  result  is  against  the  dedmon,  in  which  case  the 
oostB  of  the  issue  may  be  allowed.*'  Moni.  B.  L.  SOI ; 
EieMyB.L.M\. 

Mr.  Home  and  Mr.  WhUmarsh  conird :  — 

The  question  of  costs  was  fully  discussed  before  the 
Vice- Chancellor,  who  considered,  that  as  the  commis- 
sioners had  refused  to  enter  into  an  examination  of  the 
proof  tendered,  it  would  be  most  unjust  that  the  costs 
should  not  be  borne  by  the  estate.     By  too  strict  an 
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1828.       application  of  the  rule  a  party  might  be  shut  out  from 
^^       his  remedy,  in  all  cases  where  the  costs  of  proceeding 
FisKB.       would  probably  amount  to  more  than  die  debt  sought  to 
la  the^tiigtter  be  proved. 

LAWmSMCE.  *        ' 

If  the  application  had  been  fuOy  entered  into,  and  the 
proof  had  been  rejected  by  the  commissioners  after  a  fuA 
and  deliberate  examination  of  the  alleged  debt,  both  ais 
to  the  amount  and  the  circumstances  under  which  it  wak 
contracted,  there  would  be  some  appearance  of  j^easoh 
ibr  applying  the  rule. 

The  Lord  Chancellor  :  — 

In  (me  view  of  the  case  it  is  undoiifatedly  hard  that 
the  e^ate  dioold  haire  to  bear  the  costs  of  an  erroneous 
decision  of  the  commissioners — a  decision  imputable  to 
no  improper  motive,  but  which  aroae  entirely  from  error 
in.  judgment  on  their  parts.  On  the  other  hand»  it 
would  be  equally  hard  that  the  petitioner  should  have  to 
bear  the  costs  in  a  case  where  his  attempt  to  prove  was 
iHoppad  in  timmey  and  where  he  was  consequendy  com- 
peHed  to  resort  to  the  Court  &r  reUcf.  Under  these 
-circnmstaBces,  I  think  the  oorder  of  the  Vice-Cbanc^or 
should  be  confirmed  generally,  and  the  costs  of  aU  par- 
ties paid  out  of  the  estate* 

Ordered  accordingly. 
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Ens  parte  GRELLIER  and  odiers.  —  In  the  matter  of       V.  C. 

M'NIELL.  Lawc,  Inn^ 

1  HIS  petition  stated  that  two  of  the  petitioners  urere  _     ^,  * 
hi  the  employ  and  service  of  the  bankrupt  in  bis  busi*  of  a  eoadi- 
ness  of  a  coachmaker/  as  "  body  makers/'  and  one  of  ^^ked  by  the 
them  "  as  a  carriage  maker ;"  that  they  were  respectively  p>fc^«nd  r^ 
jMtid  for  the  work  and  service  they  performed^  as  piece-  ilcd  »um  fiwr 
men,  and  received  a  specified  sum  for  each  particular  ^i^^^piL 
job  which  they  executed;  tiiat  the  terms  and  conditions  wteanddutinct 

•^  •^.  '  .     ^       oontraoto,  and 

upon  which  they  entered  into  the  service  of  and  worked  wbero  there  ww 
for  the  bankrupt  were  as  follows ;  viz.  that  they  were  not  ^^^^^n^  * 
at  liberty  to  quit  their  employment  without  completing  J^^^J^^^' 
the  particular  work  ^r  j<Jb  they  had  in  hand^  but  that  themeMungof 
they  were  liable  to  be  discharged  by  the  bankrupt  without  o.  16.  s.  48.* 
their  having  power  to  insist  upon  finishing  sudi  work  or 
job;  that  they  were  not  allowed  to  have  any  men  work- 
ing under  them,  or  to  take  apprentices ;  that  tiiey  did 
not  find  or  provide  any  materials  for  die  work  which 
they  performed ;  that  they  were  compelled  to  work  on ' 
the  premises  of  tiie  bankrupt,  and  were  not  permitted 
to  work  at  their  own  residences ;  that  they  were  not 
allowed  to  work  for  more  than  one  coachmaker  at  the 
same  time ;  that  they  were  liable  to  be  taken  off  firom 
any  work  or  job  they  might  have  begun,  and  obliged  tl> 
commence  any  other  tiiat  the  bankrupt  might  think 
proper;  that  it  was  not  the  practice  for  the  petitioners 
to  wait  until  the  woik  or  job  they  had  in  hand  was 
bompleted  before  they  drew  any  money,  but  that  they 
always  drew  for  1?.,  2Z.,  or  K,  as  it  might  be^  on 
each  Saturday  night,  leaving  a  balance  in  the  hamls 
idF  the  bankrupt;  that  the  bankrupt  was  indebted  to 
'ibkm  in  various  sums  amounting  altogether  to  more  than 
140f.  on  account  of  their  serWces,  and  for  wages  troih 


Digitized  by  VjOOQIC 


M'NiBLL. 


M  CASES  IN  BANKRUPTCY. 

1828.       the  8th  of  November  1826  to  the  8th  of  May  1827,  the 

"""^        date  of  the  commission ;  that  at  one  of  the.pabliameetiDgs 

Grslu£e     under  the  commission  the  petitioners  applied  to  the  com* 

l*°i  ^^ter  "^^^^^®"  ^  order  six  months'  wages  or  salary  to  be 

of  paid  to  them  out'of  the  estate  of  the  bankrupt,  and  also 

to  permit  them  to  prov«  under  the  commission  for  any 

sum  exceeding  such  amount;  that  the  commissioneri 

refused  to  make  such  order,  on  the  ground  that  th<^  were 

not  either  servants  or  derks. within  the  meaning  of  the 

6Geo.4«  C.16.S.48;  the  petitioners  therefore  prayed 

that  they  might  be  declared  to  be  entided  to  the  benefit 

of  the  46th  section  of  the  6  Geo.  4.  c*  16«  .  .     .. 

In  opposition  to  the  petiti<Hi,  aflMavits  were  filed  by 
one  of  the  assignees,  who  was  also  a  coachmak^v  aud 
by  the  bankrupt's  son,  stating,  that  according  to  the 
custom  of  the  trade,  the  pieoeman  was  not  engaged  by 
the  master  manu&cturer  for  any  specific  or  given  time, 
but  that  each  job  or  piece  of  work  contracted  to  be  done 
was  a  separate  and  distinct  contract  between  die  piece- 
man  and  the  master  manufacturer,  and  that  on  the 
completion  of  such  job  or  piece  of  work,  the  pieceman 
was  at  liberty  to  cease  to  work  for  the  master  manu&c- 
turer, and  the  master  manu&cturer  was  at  liberty  to 
cease  to  employ  the  pieceman,  without  any  notice  being 
given  or  required  on  either  side ;  and  that  immediately 
on  the  completion  of  each  job  or  piece  of  work,  but  not 
before,  unless  as  matter  of  special  indulgence,  the  piece- 
man  was  entided  to  be  paid  for  such  job  or  piece  of 
work ;  that  in  the  performance  or  execution  of  each  job 
4x  piece  of  workj  the  pieceman  was  at  liberty  to  work 
at  such  hours  and  times  as  he  thought  proper;  and  that 
he  was  not  subject  to  any  regulations  of  the  master  ma- 
nufacturer as  to  the  hours  at  which  he  should  commence 
pr  leave  off  his  work,  or  the  number  of  hours  during 
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viiicliliedioiild  beengi^^ed  dievera^oriiim;  ve^^  1418. 

obey  or  fidloirtfaedirectioDgrfthe  master  maTmiitctnrer        

ia  the  manner  of  a  terramt,  apprendoey  deik,  or  day^     Grsluek 

vorkmaa;  that  the  terms  and  conditions  vmon  which  /"[^  others. 

^  In  the  matter 

the  petitaonecB  were  engaged  by  the  bankrupt^  were  of 

widenitood  and  agreed  to  be  the  terms  and  conditions 

whirii  were  usual  and  costomary  between  pieoemen  and 

coach  mann&ctitrers,  and)  ttnongst  the  rest,  the  terms  and 

condittons  befine  mentioned ;  diat  the  petitioners  were 

aBowed  to  have  man  working  under  them,  or  to  take 

apprentices;  and  that,  in  &ct,  the  petitioner  Tkoma$ 

GMlmr  did  erajdoy  a  man  to  work  under  Um^  for  wages 

to  be  paid,  and  which  were  paid  by  the  said  7%oma$ 

Qrellier  during  die  whole  ef  the  period,  and  upon  and 

for  the  several  jobs  or  pteoeaof  work,  in  respect  of  which 

be 'sought  r^ef  by  his  petition* 

Mr.  BkkersMk  and  Mr.  Roat$  for  the  petition :  — 

The  qyiestion  in  this  oaae  is,  whether,  under  the  con- 
tract or  agreement  subsisting  between  the  parties,  the 
relation  was  such  as  that  of  master  and  servant.  By 
the  6  Geo,  4.  c.  16.  s*48.  it  is  enacted^  <<  That  when 
9ny  bankrupt  shall  have  been  indebted,  at  the  time  of 
issuing  the  commissicHi  against  him,  to  any  servant  or 
clerk  of  such  bankrupt,  in  respect  of  the  wages  or  salary 
of  such,  servant  or  derk^  it  shall  be  lawful  for  the  oom- 
missioners^  upon  proof  thereof^  to  order  so  much  as  shall 
l;)e  so  due  us  aforesaid]^  not  exceeding  six  months  wages 
Gjc  salary,  to  be  paid  to  sudi  servant  or  derk  out  of  the 
estate  of  sudi  bankrupt;  and  sudi  servant  or  derk  sbal^ 
be  at  liberty  to  prove  under  the  commission,  for  any 
sum  exceeding  such  )ast>m^itioned  amount.'^  Under 
this  section  it  has  been  determined  by  several  lis^«  of 
cpmmissipners,  that  day-labourers^  or  persons  acting  as 
commercial  travellers  at  a  specified  sum  per  months  are 

Vol.  III.  H 
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}828.       entitled  to  prove  as  servants.    Here  th6  materiak  upon 
which  the  petitioners  worked  were  the  property  of  the 
Grkllibe     bankrupt*  and  the  work  itself  was  to  be  executed  on  his 
A-rS,  F-i-s,  ^  u.,^  u.  hi.  crier.  »d  ««hod.  » 
of  the  party  with  whom  the  contract  was  made.     He  exer- 

cised  a  perfect  controul  over  them,  so  that  until  the 
specified  work  was  completed,  they  were  not  at  liberty  to 
contract  or  engage  in  service  with  any  other  persons; 
and  although  they  obtained  money  as  they  had  occasion 
for  it,  there  was  no  settlement  of  their  accounts  until  the 
particular  work  or  job  in  which  they  were  employed  was 
concluded.  So  long,  therefore,  as  the  work  or  job  con- 
tinued, the  relation  of  master  and  servant  existed ;  and 
if  this  be  true  as  to  one  of  such  engagements,  it  must  be 
equally  true  as  to  any  succession  of  engagements.  It 
may  probably  be  contended^  on  the  other  side,  that  the 
petitioners  worked  by  the  piece,  and  not  by  time,  and, 
therefore,  that  they  cannot  be  brought  under  the.  descrip- 
tion of  <<  servants  /'  but  as  the  petitioners  were  unable, to 
enter  the  employment  of  any  other  person  until  the 
existing  contract  was  completed^  they  must  be  consi* 
dered  as  servants  within  the  meaning  of  the  act.  There 
has  not  been  hitherto  any  decision  of  the  Court,  but 
cases  resembling  this  have  occurred  before  the  different 
lists  of  commissioners,  and  as  there  exists  a  diversity 
of  opinion  on  the  subject,  the  question  becomes  one  of 
considerable  importance.  With  regard  to  menial  ser- 
vants, the  hiring  is  usually  for  an  indefinite  term ;  but 
there  can  be  very  little  distinction^  whether  the  parties 
are  pdd  according  to  the  time  they  are  employed  or  the 
work  performed  by  them. 

Mr.  B(fCeler  and  Mr.  Booth  contrd:  — 

'  There  was  no  contract  here  out  of  which  the  relation 
of  master  and  servant  could  grow.  The  petitioners  were 
not  servants  in  the  common  and  ordinary  acceptation 
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of  the  word;   they  received  no  wages,  for  by  wages  at        t6SS. 
periodical  remuneration  is  meant ;  but  they  made  a  con-      ^ 
tract,  and  at  its  termination  claimed  the  amount  for  which      Gbbllur 
they  had  stipulated.     If  the  argument  on  the  other  side  jp^ie^^JScr 
be  correct,  the  weavers  of  Spitalfields  or  Manchester,  of 

who  work  by  the  piece,  are  the  servants  of  their  em- 
ployers, and  the  sums  they  receive,  which  vary  according 
to  the  quantity  and  qtwlity  of  their  work^  must  be  con- 
sidered " wages.*     Tlie  affidavits,  in  reply,  shew  clearly 
the  nature  of  the  contract,  and  the  description  of  the 
service :  it  was  nothing  more  than  a  master  manufacturer 
emplojdng  workmen  in  his  trade.     The  m&ster  could 
only  require  the  particular  work  to  be  completed.     If 
he  brought  an  action,  the  form  of  it  must  have  been  for 
the  non-performance  or  non-completion  of  the  stipulated 
work,  whilst  against  a  servant  it  would  have  been  for  the 
non-fulfilment  or  non-completion  of  his  service.     Sup- 
posing the  party  to  have  been  employed  more  than  six 
months^  and  the  work  not  to  have  been  finished  at  the 
time  of  issuing  tlie  commission,  there  would  be  nothing 
^  tftfe/'  and  consequently  nothing  proveable  within  the 
words  of  the  statute.     It  is  clear  that  persons  in  the 
situation  of  the  petitioners  were  not  intended  by  the 
legislature  to  be  relieved  as  "  servants,"  for  *^  clerks,"  who 
come  much  nearer  to  such  a  description,  are  expressly 
mentioned  in  the  clause ;  nor  can  it  be  maintained  tlmt 
they  are  within  the  purview  of  the  statute,  for  they  were 
not  hired,  and  were  never  under  the   order  and  con- 
troul  of  the  master.     They  would  not  have  been  consi- 
dered as  male  servants  imder  the  assessment  acts,  and 
supposing  I^cies  to  have    been   bequeathed  to   the 
<^  servants"  of  the  bankrupt,  they  could  not  have  been 
included  under  that  description,  (a)     Wages  are  com- 

(a)  In  Tounukend  ▼.  WMkam    the  construction  o£  the  following 
(1705),  in  giving  jodgment  on    bequest  in  the  duke  of  BoltonS 

h2 
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ISM.  sionly  pajable  for  a  gi^en  time,  ytarly  or  hal^yeiurly ; 

^""^  heoe  the  petitbnen  did  not  recebe  wages;  there  wae  m 

Gabllub  prioe  paid  for  a  qiedfic  work. 
mmI  othei^ 
yk  Ae  loaUcr 

ef  The  Vi«E  Chancsllor  :  -^ 


M'NitikC 


The  48th  section  of  the  act  of  parliammt  was  ex* 
pressly  intended  for  the  protection  of  the  poorer  classy 
who  cannot  be  considered  as  cpnunon  creditors^  and  it 
must  be  construed  liberally.  The  petitioneis,^  it  is  plaiHy 
earned  thehr  remuneration  solely  by  theii:  labour  or 
workmanshipi  for  it  is  admitted  that  the  master  found  all 
the  materials.  In  the  performance  of  that  workmanship^ 
I  must  conclude  that  there  weus  an  existing  service»,  and 
I  cannot  consider  tbem  in  apy  Qth^.  ^^macter  thai9 
sanrants. 

■  ■  .        I  mil'* 

will,  vis.  ^  I  giie  and  bequeath  jjoar,  w^  not  ^tl^  to  be  co»- 

Qoto  such  of  my  senrapts  as  shall  siderad  a  senrant  within  tfie  in- 

l>e  liyhig  with  me  at  the  Ume  of  tendment  of  the  willi^  observing : 

liy  death,  one  year's  wages,"  the  *Om  the  testator  be  supposed  to 

Lord  Keeper  (Sir  N.  WrigU)  indudea  person  whom  he  had 

said,  **  Stewards  of  courts  and  no (  sel^^^  and  okosoa  ta  hriag 

such  whp   are  not  obliged   to  into  his  sfinrice.  for  any  definjia 

spend  their  whole  tipie.witli  their  period,  and  with  reference  to  the 

master,  bnt  may  also  senre  any  continuance  of  his  senrice  ut- 

other  roaster,  are  not  servants  terly  uncertain.'*    See  the  argu- 

within  the  intenkiop  of  the  will :  menta  of  the  judges  in  Laygkir 

but  I  win  not  nam>w  it  to  sach  ▼.  PifimUr^  $  J?.  St^  C,  547,  wli«f? 

servants  only  that  lived  in  |he  it  was  held  by  AkboH^  C.  J.,  and 

testator's   house,   or    had  diet  LUtledaU^  J.  diss.  Bayley   and 

from  him."    9  Vemon^  546.    In  Hobroyd^  Js.,  that  the  owner  of  a 

Chiicot  ▼>  Jhowft'jf,  isFdit.  114,  carriage,   where  the  coachman 

a  testator  bequeathed  to  all  his  and  borsas  were  suppUad  by  a 

servants 500^. each;  andSir  Wwu  stabl^kaeper  fbr  a  day,  was  not 

OraiU  determmed  that  a  coach-  liable  to  be  sued  for  an  injury 

man  provided  by  a  jobmaster,  caused  by  the  n^ligent  driving 

who  aHo  supplied  a  carriage  and  of  the  ooachroan. 
horses,.  wbiA  were  hired  by  the 
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The  term  wages  admits  of  a  very  ^Bffisrent  descripdon       1898* 
fixHn  that  of  periodical  remuneration.    The  meaning  of      vTTZi^ 
the  word^  in  many  cases,  of  which  a  familiar  illustration     OmnuAmR 
might  be  g^ven,  is  reward.     The  objectloni  that  the  1,"^©^^'^"' 


computation  camiot  be  made  according  to  time,  is  not,  of 

I  think,  entitled  to  any  weight.  Tlie  amount  that 
became  due  and  payable  during  the  last  six  months  of 
the  service  is  the  sum  for  which  the  petitioners  should 
be  admitted  to  prove. 

Ordered  acconSngly.  {a) 


(a)  Hie  prorisioii  respecting  Mr.  BeO  (Commenlaries,  vol.  iL 
servants  and  clerk*  in  the  6  O.  4.  p,  1640  observes,  •*  1.  The  cur- 
c.  16.  s.  48.  seems  to  have  been  rent  wages  of  domestic  servants^ 
intfoduced  from  the  Scotch  bank-  for  a  year  or  half  a  year  previous 
nipt  laws.  Before  the  committee  to  death,  have  long  been  con- 
of  the  House  of  Commons  ap-  sidered  as  entitled  to  a  privilege 
pointed  in  1818,  to  inquire  like  that  of  funeral  expences. 
into  the  bankrupt  laws,  one  And  it  would  appear  (especially 
of  the  witnesses  said :  ^  With  from  the  decision  immediately  to 
respect  to  the  dividend,  it  may  be  referred  to)  that  the  analogy 
be  deferring  consideration  who-  of  death  should  hold  with  respect 
ther  creditors  in  certain  cases  to  bankruptcy.  It  is  only  the 
on^t  not  to  have  some  priority  Current  term  for  which  the  pri- 
in£ngland;  such  priorities  are  vO^b  given,  and  that  current 
given  to  friendly  sodeties.  (a)  1  term  extends  to  the  wqges  of  a 
have  only  to  state,  because  they  year,  or  half  a  year,  or  of  li 
appear  to  me  to  originate  in  at-  month,  according  to  the  contract 
tendon  to  cases  of  distress,  that  or  the  usage  of  the  place  in 
in  Scotland  funeral  expences,  Which  the  contract  of  service 
medical  as^tance  in  the  last  was  contracted.  9.  On  the  bank- 
illness,  and  servants*  wages,  have  hiptcy  of  a  tenant,  the  servants 
a  priority ;  and  perhbps  the  case  kq>t  for  the  purposes  of  the  ^ntk 
of  apprentice  fees  ought  to  be  have  a  privil^e  over  6ther  ere* 
noticed.**  ditors  for  the  wages  of  the  term 

At  regards  the  law  of  Seodind,  amrcnt  «t  tiie  bankruptcy.    Alid 

(a)  Under  33  Geo.  3.  c54.,  eilsnddl  by  49  Geow  3*  e.lS5. 
hS 
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V.C. 
LiNC.  Inn, 
'October  2\, 
.  1828. 

A  customer  is 
not  entitled  to 
recover  short 
bills  in  the 
hands  of  his 
bankers,  at  the 
time  of  their 
bankruptcy, 
where  the  habit 
of  dealing  be*- 
tween  the  par- 
ties was  such  as 
to  warrant  an 
inference  that 
they  mutually 
considered  and 
treated  such 
bills  as  cash. 


Ex  parte  THOMPSON  and  another.  —  In  the  matter 
of  DILWORTH,  ARTHINGTON,  &  BIRKETT. 

1  HIS  was  a  petition  arising  out  of  the  bankruptcy  of 
Dilworth,  Arthington^  and  Birketty  bankers  at  Lancaster. 


this  privilege  has  been  found  to 
prevail  even  oyer  the  landlord's 
hypothec.  5.  The  claim  for 
wages  due  to  reapers,  and  other 
occasional  labourers  employed  in 
raifing  and  securing  the  crop,  is 
privileged.  4.  The  artisan,  ser^ 
vants  of  an  artificer  or  mechanic, 
are  not  entitled  to  a  similar  pri- 
vilege. 5.  Wages  or  salary  to 
the  overseer  of  a  manufactory 
are  not  privileged,  aud  this  will 
apply  to  clerks  of  merchants  and 
manufacturers."  (a) 

The  priorities  admitted  by 
the  law  of  France  are  enu- 
merated in  the  Code  Napoleon 
(Code  Civil,  1.3. 1. 18.  art.  2101), 
and  amongst  them  we  find, 
«« Les  salaires  des  gens  de  ser- 
vice, pour  Tannic  ^chue,  et  ce 
qui  estdik  sur  Tann^  courante.'* 
M.  M.  Boulay-Paty,  in  his  Trea- 
ii^  "Des  Faillites  et',  Banque- 
rontes,"  observes  (vol  ii.  p.  14.), 
**  Au  rang  det  gent  de  service 
kabUuel  dans  la  maison  du  failli, 
qui  sont  privil^gi^  pour  Tann^e 
^ue,  et  pour  ce  qui  est  du  pour 
Pinnae  courante,  on  doit  mettrc 


toutes  les  personnes  qu*un  com* 
mer9ant  emploie  'k  son  commerce, 
moyennant  un  salaire  connu  sous 
le  nom  de  gages  et  appointemtns, 
comme  com  mis,  caissier,  teneur 
de  Hvres,  etc. ;  mais  il  ne  faut  pat 
^tendre  ce  privily  k  des  em- 
ploy^ salaries,  qui  sont  manda- 
taires  pour  certaines  choses, 
comme  le  commis-voyageurs;  la 
loi  ne  leur  accorde  aucun  privi- 
ly ;  lis  viennent  en  concurrenctt 
avec  les  autres  cr^anciers  chiro- 
graphaires." 

In  explaining  the  relation  of 
master  and  servant,  Sir  William 
Blackitone  (Commentaries,  vol.  i. 
p.  4S5.)  divides  servants,  as  ac- 
knowledged by  the  laws  of  Eng- 
land, into  four  classes;  J.  Me^ 
nial  servants,  so  called  from  being 
intra  mania,  or  domestics,  be- 
tween whom  and  the  master  the 
contract  arises  upon  the  hiring. 
2.  Apprentices.  5.  Labourers, 
who  are  only  hired  by  the  day  or 
the  week,  and  do  not ,  live  intra 
wcBnia,  as  part  of  the  family. 
4.  Stewards,  factors,  and  bailifis, 
whom  the  law  considers  as  ser» 


(a)  By  the  last  Scotch  bankrupt  act,  debts  which  were  entitled  to  pre- 
fciiwce  by  tlie  law  of  Scotland,  are  continued  as  before.  Sec  54  G.  3. 
ew  IST.  ».  <«■•■ 
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The  general  mode  in  which  the  accounts  were  kept 
between  Messrs.  2>t/icwt&  and  Co.  and  their  customers, 
and  the  state  of  the  account  between  DUwarth  and  Co. 


vmtspro  tempore,  with  regard  to 
ftuch  of  their  acts  as  affect  their 
masters  or  employers.  The  di- 
^OD  is  stated  in  more  general 
terms  in  Wood^s  Institutes^  p.  51 : 
**  Servants  are  menial  or  not  so ; 
menial  being  domestics,  living 
within  the  walls  of  the  house." 
See  also  an  elaborate  dissertation 
on  the  different  sorts  of  servi- 
tude, in  Taylor^s  Elements  of  the 
Civil  Law,  p.  413. 

In  crown  cases,  on  the  Embez- 
zlement Act,  persons  seem  to 
have  been  included  under  the 
description  of  servants,  or  ser- 
vants and  clerks,  who  could 
hardly  in  popular  language  be 
termed  either  the  one  or  the 
other.  Res  v.  Hartiey,  Rvuell 
i  Ryan,  1^9 1  ^'  ▼•  Spencer, 
Id,  899 ;  and  so  in  decisions  on 
the  5  Eliz.  c.  4.  and  under  the 
Poor  Laws,  it  would  appear  that 
the  distinction  between  workman 
and  servant  has  never  been  dis- 
tinctly observed.  The  question, 
however,  seems  hardly  to  have 
arisen  as  to  whether  a  particular 
person  was  to  be  considered  as  a 
servant,  in  the  ordinary  accepta« 
tion  of  the  term,  but  only  whe- 
ther he  was  to  be  regarded  as  a 
hired  servant  within  the  meaning 
and  with  reference  to  the  objects 
of  the  law  as  to  settlements  of 
the  poor. 

H 


In  the  7  Anne,  c.  It.  s.  J.,  as 
to  the  privileges  of  foreign  am- 
bassadors, the  terms'*  domestic,!' 
or  ''domestic  servants,'*  are  used; 
but  even  these  words  have  re- 
ceived an  enlarged  construc- 
tion, and  are  said  to  have  been 
only  "  put  by  way  of  example." 
Hopkint  V.  De  Robeck,  5  T.  R. 
79 ;  NoveUo  v.  Toogood,  1  B.^C. 
554.  This  statute,  however,  was 
only  dedaratoiy  of  the  law  of 
nations  ;  per  Lord  Mant' 
field.  Trequet  v.  Bath,  3  Burr, 
1478. 

If  under  the  6  Geo.  4.  c.  \S. 
s.  48.,  it  was  intended  by  the 
l^slature  to  confine  the  term 
"  servants"  to  menials,  or  those 
to  whom  the  bankrupt  stood  in 
the  relation  o(  pater-familias,  it 
may  be  regretted  that  less  doubt- 
ful language  was  not  used,  be- 
cause, dthough  the  preference  of 
domestic  servants  to  common 
creditors,  is  seldom  likely  to 
become  a  heavy  burthen  on 
the  estate,  yet  if,  from  a  more 
enlarged  construcdon  of  the 
statute,  the  workmen  of  a  manu- 
facturer be  held  entitled  to  the 
same  priority,  cases  may  occur, 
in  which  a  great  portion  of  the 
bankrupt's  assets  will  be  ex- 
hausted, to  the  exclusion  of  or- 
dinary creditors! 


1828. 

JSx  parU 

Thompsok 

and  another. 

In  the  matter 

of 

DiLWOaTH 

and  others. 
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tpd  their  I^mdoa  agents  "Memts.  Bardof  and  (^  ve 
fiilly  stated  in  the  report  of  the  case  of  ex  parte  AsmiP? 
j«0a(/ in  the  matter  of  2)itoofii  and  others,  2  Gfl.  ^  J.  S71« 

Bjr  the  present  petitbn  it  appeared  that  two  bills  of 
exchange  were  paid  by  the  petitioners  to  their  bankersi 
Messrs.  Dikoortk  and  Co^  as  £>Uovs  i 


When  paid. 

Amount. 

I>rawn. 

Kanhtedto 
BmUyandCo. 

FkyaUe. 

19  Jan.  182G. 
86  Jan.  1826. 

£i.d 
193  14    6 

460    0    0 

8  June  1825. 
S4  Not.  1825. 

19  Jen.  1826. 
28  Jan.  1826. 

11  M>.  18S8*' 
27  March  1826. 

These  two  bills  were  indorsed  generally  by  the  peti- 
tioners^ at  the  respective  times  of  paying  them  to 
DUtvorth  and  Co.',  and  were  on  such  days  placed  in  their 
pass-book,  and  also  in  the  books  of  the  bank,  to  the 
petitidders'  credit,  according  to  the  general  custom  of 
the  bankers. 

The  bill  for  19SIL 14^.  6d  was  indorsed  generally  by 
DUworth  and  Co.,  and  remitted,  the  same  day  that  it 
was  paid  into  the  bank,  to  Barckxy  and  Co.,  who,  on 
the  1 1th  Fdbruary,  die  day  on  which  it  became  doe, 
received  the  proceeds,  and  placed  diem  to  the  credit  of 
JDUwarth  and  Co.V  casJi  tucoonnt,  which  was  then  in 
favour  of  Barclay  and  Co.  The  bill  for  4602.  was  in 
like  manner  indorsed  generally,  and  remitted,  two  days 
after  it  was  paid  in^  to  Aifdlay  and  Co.,  the -cash  aooount 
being  still  in  thdr  favour.  It  was  retained  by  them  till 
the  27th  March  1826,  when  it  became  due,  and  they 
received  the  proceeds. 

On  the  10th  of  February  1826,  DUwortb,  Jrikingioih 
and  BirkeU  stopped  payment,  and  committed  lels  <tf 
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b^ttknipicy,  on  ^wlik^   a   oomsunioa   mmif '  daldl        ISH; 

FehruMy  Wth,  18*6.  « 

Tmommom 
Hie  pedtionerspniyDd  ibat  it  nqgfat  be  deolaredy  that  bTthenttv 
after  smisfying  tbe  lieii  of  Bardag  aod  Co.  tb^  were  of 

eatitkicl^  oot  of  the  proce^  of  the  eecuritiefe  bdcMigk^  j^^!^^^ 
to  tbe  baidUiiplBt  in  the  baacb  of  Amdoyabd  Co^  to 
be  paid  the  amount  of  the  two  hiOa^  and  to  prove  for 
the  residue.  It  was  admitted  bjr  the  <xKU)6el  far  tbe 
petitibnets,  that  they  Were  odHj  entitled  to  the  residue 
of  the  jprooeeds  of  the  two  biUs  after  payment  of  their 
proportion^  with  other  cHstomeics,  wboee  bilk  bad  been 
remitted  to  Bardof  and  Co.  in  a  similar  manner^  of  the 
sum  of  12,047A  11#.  Id^  the  balance  of  Borck^  ai»d 
Co/s  debt  beyond  the  value  of  the  securities  vidiioh  had 
been  depoetoed  with  tiiem  by  DUworih  and  Co^ 

The  affidavits  in  support  of  the  petition  statedt  that 
the  bills  were  dqposited  vrith  the  bankrupts  to  obtain 
payment  of  them  on  account  of  the  petitioners,  and  that 
the  bankrupts  had  no  authoritgr  from  tbe  petirioners  to  . 
depont  or  pledge  die  bills  with  Messrs.  jBetrofay  and  Co»> 
nor  to  dispose  of  them  for  any  purpose  of  theur  own.  It 
was  also  stated^  that  at  the  time  of  paying  in  the  two  bills  in 
qoeftiim  tbe  bankrupts  v^ere  indebted  to  the  petitioners, 
nd  that  the  petitumerS  ncwerhad  any  adtanos>fiom  the 
bitfikrupts  hatviiig  always  had  a  baknce  in  their  fiivouv* 
But  it  espfeued  that  this  woidd  only  be  true  on  the 
bahmoe  of  an  aocountt  induding  idiort  bills  on  die^ma 
side,  and  nHMing  drafts  iand  Cash  on  tbeothen 

Hie  affidavits  in  opposilkm  slated^  diai  altbongl^ 
Dilworth  and  Co.  had  no  written  or  directly  expressed 
aadMilgf  iftom  the  petitioners  to  dii^pose  of  the  bills  of 
extiiBngei  «io  ple^  tlnm  vkh  JB«rcfay  and  C09  y«t 
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182B.        they  ialways  understiood  that  there  was  an  imjdied  auth<v 

',       rity  from  the  petitioners  and  their  other  customers  so  to 
Ex  parte  ^      j  i        •  •     t  -. 

Thompson      do,  unless  m  any  particular  case  an  order  was  given  to 

and  an^op.^  the  oontraiy ;  and  as  evidence  that  the  petitioners  were 
of  aware  of  this  custom,  it  was  shewn  that  from  March  to 

Md'crtbm.  *^®  ^^^  of  December  1822,  the  first  year  of  keeping  an 
account  with  the  bank,  die  petitioners  paid  in  fcHty-two 
short  bills,  thirty-five  of  whidi  were,  on  the  day  of  being 
paid  in,  or  within  a  few  days  after,  remitted  to  Bardag 
and  Co.,  and  the  remainder  put  into  general  circulation 
in  Lancaster  and  its  neighbourhood ;  that  the  same 
course  was  pursued  in  the  four  following  years,  and  up 
to  the  time  of  the  bankruptcy,  but  that  the  greater  pro* 
portion  of  the  bills  was  circulated  in  the  neighbourhood 
of  Lancaster;  and  that  in  the  year- 1823  a  bill  for 
28/.  19«.  6<l.,  paid  into  the  bank  by  the  petitioners,  was 
put  into  circulation  in  Lancaster,  and  returned  to  them 
dishonoured^  with  the  general  indorsement  thereon  of 
DiltDorih  and  Co.,  and  of  the  person  to  whom  it  was 
paid,  and  that  the  petitioners  never  made,  any  remon- 
iBtrance,  nor  ^ver,  during  dieir  dealings,  gave  any  general 
directions  to  the  petitioners  not  to  put  their  bills  in  ciir« 
culation. 

•  The  cashier  of  the  bank,  who  received  all  bills  paid 
in^  stated  that  he  never  had  any  directions  or  intimation 
from  the  petitioners  not  to  n^;otiate  their  bills  to  Barckqf 
and  Co.^  nor  did  he  ever  receive  any  general  directions 
or  intimation  not  to  send  such  bills  into  general  circu- 
lation in  the  m«iner  usually  adopted  by  the  bankrupts 
and  other  country  bankers,  except  that  in  some  few 
instances  the  'petitioners  directed  that  particular  bills 
should  not  be  put  into  general  circulation^  in  order'  to 
prevent  some  of  their  connections  in  business  from 
being  known.      Half-yearly  accounts  had   been  regu< 
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lariy  delivered  to  the  petidcmers,  in  which  they  were        IBSUi. 

debited  with  interest  on  Ulls  indorsed  by  them,  and      _ 

^  Em  parte 

placed  to  their  credit,  but  which  were  not  due  at  the     Thowsok 

ve^pecdye  times  of  making  up  the  half-yearly  accounts ;  /^*"^'\^ 
and  the  cash  balance  stated  in  such  accounts  to  be  due  of 

to  the  petitioners  included  the  amount  of  such  bills :    ^^^^^^m^ 
to  these  accounts  the  petidoners  never  made  any  objec- 
tions. 


'  It  appeared  &om  the  books  of  the  bank,  and  also  from 
the  pass-book,  that  the  bankrupts  were,  from  the  time  of 
openii^  the  account^  frequently  in  cadi  advance  to  the 
pietiticmers,  and  that  the  latter  rarely  paid  any  thing  but 
abort  bills  and  promissory  notes  into  the  bank.  The 
jgeneral  balance  in  favour  of  the  petitioners,  including 
short  bills  on  the  one  side,  and  cash  payments  and 
running  drails^  on  the  odier,  amounted,  at  the  date  of 
khe  commission,  to  the  sum  of  SIOL  lis,  Sdl;  but  the 
balance  in  their  fiivour  was  afterwards  considerably 
increased,  in  consequence  of  running  drafts  of  die 
faankeni^  drawn  in  fiivour  of  the  petitioners,  having  been 
dUionoured  after  the  bankruptcy. 

Mr.  Rose  and  Mr.  Booth  for  the  peddoners: — 

The  first  inquiry  is  whether  this  case  can  be  distin- 
gidshed  in  principle  firom  ex  parte  Pease^  1  JSose,  332^ 
and  the  class  of  cases  which  arose  out  of  the  bankruptqr 
of  Boldero  and  Co.  Here,  indeed,  the  amount  of  one  of 
these  bills  was  received  and  carried  to  the  cash  account 
of  the  bankrupts,  previously  to  the  date  of  the  commis- 
sion ;  but  the  assignment  having  reladon  back  to  the  acts 
of  bankruptcy,  and  these  having  occurred  one  day  before 
the  biU  became  due,  both  bills  wil)  &11  within  the  opera- 
Uon  of  the  same  rule.      There  is,  in  fact,  no  material 
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1888.       4ittmaeb  bMTten  lUs  «iM  mnd  the  ^uSm  ^  OOit  ^ 
Thampw^  2  B.6lC.  4C8^  aad  m  parte  JnuMmi^ 

SoM     fiG&8cJ.SVL(«)    The  kttaf,  ivlMi  wte  draded  fay 

">^^^^»^^^  the  present  QmOiocUoi^j  arose  dtit  of  Aie  huJmxpbof^ 

6i  The  ctiatom  of  beak^TB  in  tfafe  ecmiHy  of  Iiwhcasttt^  mi 

^^[2£^  th^  ^icnlmtion  bf  ^eaae  tof  ifam  b]lki»  wtsNi  ^xpicsriy 
Be^tbned.  In  tthk  casei  indeed,  tfae«eugte»»rii  [wwhmI 
knowledge  of  die  practice  of  the  bankers  as  to  short  biUs 
is  introduced^  with  a  view  of  distingnishing  it  fiom 
Gnbutoyrisfi  v.  iSU^  iMlt  hoot  the  Hatemeats  in  the 
j^tod  fepertttf  that  oMM^  it  imtst  be  frttttmed  «h^ 
cdstemerliadsadbipev^oaillmowfedge.  Thatfetfaeb^ 
toinaiMd  in  sptaK  in  the  hands  of  the  bcddaens  ^*Wbt  JR 
das  case  4ksy  Were  lieintted  to  Amday  and  0^4  a  dii^ 
ferenoB^  hamwet^  uriuoh  ^wSi  aftct  only  the  naoda  md 
degree,  not  the  ynninple  of  relief.  In  7%bmtmm  ^ 
'Gtl8%«he' assignees  wweliahkio  aHaotioiiof  dwreriHr 
aenotatydf  the  tuB^bufciierethaJr  call  anljbe«ea<Ml 
thmqfh  the  moiiam  of  the  CiiaMeIIor*a  jorisdiolidsk 
11ieTrills<are  as  oMseh  disdngnkhaUe  Aonl  oflwr  pio^ 
per^ras  if  thejhaditeesi  Idoked  i^in  aboK^xi  being; 
deposited  as  a  security.  AKTt&qrtaoA  O04  otelainly  htd 
a  lien  on  them  for  their  debt,  but  having  other  securities, 
this  Court  will  compel  them  to  rasor^  in  the  fint.p]ace» 
to  such  securities. 

The  ^gsntotd  tl^adtiemeBt  of  thift  euSMner  did  iMt 
lAot  Ifis  right  (rf property  in  theliiUs;  ittnodly  ettahled 
IbeliatdLCfs  te«v«a  theariMkes^  ifti  case  of  need»  ti  ihit 


•  ^«)  Thffe  k  1*1  error  la  tfas  tke  bsakruptqr.     The  iniiftske 

liriBted  report  of  this  csf^  in  probab^  arose  from  supppnog 

rc^reientiDg  the  bills  as  payable  that  the  Wlls  were  made  payable 

bdbre  the  bankruptcy.    Neither  ninety  days  afterdate,  instead  tA* 

tf  them  becamt  doe  untB  after  ninelgr  days  after  (si^^t 
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HfiB  for  tbs-mytj  meat  of  anyadhttMrn  nade  bf  ibem  to       1888^ 

tbe  coslomer— aKen  whiek  we  da  nol  desy,  altlioi^      J" 

there  never  naa  ooeasioii  to  enforce  it;  batmibfeet  te    Tsomamf 
smk  lien,  the  property  in  the  bilb  lemained  in  thepetl-  {^^j^^^l^ 
tionen^    The  mode  of  entry  fai  the  baidter^beebwiff  of 

not  eoBclode  the  qnestieii;  it  is^  Bierd|y  a  chfeonstanoe  and'^^bm* 
imn  vhidi»  if  aoqaieseed  hi»  the  contract  betweoi  the 
pMPtieemay  beii^»red»  em  pmie  Sargeamti  li&M^lSSr 
bffi  here  ^  bffls  are  entered  as  siich^  and  thereby  ^Ha- 
tuiguiabed  from  cash  aitrlea.  The  badnra  in  thb  ease 
mvnt.be  considered  as  mere  footers  or  agimti^-  to  receite 
the  amoont  of  the  bSlsy  irfien  doe,  en  aoeoont  of  ^ 
customer;  and  miless  they  can  divest  thems^res  at  tins 
.  character,  tbe  petitioners  are  entitled  to  the  relief  they 
mki :  TMr  v.  BoUingweftik,  5  T.  M.  81«#  Thflm^  v, 

Mr.  Sugdtn^  Mr.  Kklgki,  and  Mr.  Oddtari  far  die 
assignees: — 

If  the  deciMns  which  hi»re  been  died  are  applicable 
taeease^ce  l^  preset,  il  witt  be  impossil^for  m^ 
orantiy  batdctt"  to  carry  on  his  business,  fef  he  win  hare 
no  fend»lo  trade  with*  The  bonkiBg>  books  shew  that 
in  the  QMirse  of  four  years^  the  time  dM  die  peticioneie 
kept  an  account  with  Ae  bankrupts,  there  were  not  more 
dian  five  or  six  entries  dT  cash  payments  by  diem.  At 
ttie^  openhig  of  die  account,  short  bills  were  the  oi^ 
fimds  placed  in  the  hands  of  the  bankers/ and  on  thenn 
before  they  became  due,  cash  advances  were  made  by 
answering  the  petitioners^  dieque^  and  ^brafts  made  pay- 
iMehi  London:  and  sndi  has  been  the  constant  practice 
down  to  die  time  of  the  bankruptcy.  Shmt  bffls  were 
Ae  only  fondi  with  which  die  bankers  were  iumidied. 
K  the  customer  was  entitled  to  draw,  and  actually  did 
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1828.       draw  Upon;  the  Imnk,  ne^y  to.  the  full  amount  of  Ihesft; 

^  bill%  and  the  bankers  wer^  not  at  liberty  to  use  the  only 

Thompson     fiin^  in  their  power,  what  9iutual  advantage  could  there 

iS^thrmatw  ^^    ^^^  bankers  would  be  unable  to  meet  the  engage- 

of  ments  entered  into  for  the  accommodation  of  the^r  cus-, 

9nd^  othm.    ^^>"^^'^>  without  an  immense  capital  in  cash.    TTie  Court 

will  look  at  the  case,  not  of  these  customers  only,  but 

of  all.     An  adequate  remuneration  must  be  had  for  the 

use  of  such  a  capital,  and  this  must  be  made  either  by 

pbarging  the  customers  with  an  increased  commission,  or 

^y  depriving  them  of  the  interest  w^ich  it  was  the  prac- 

ti^  to  allow  them^  whenever  the  cash  balance  was  in 

their  favour. 

The  cases  arising  out  of  BMenfs  bankruptcy,  which 
have  been  referred  to,  are  applicable  otily  to  the  practice, 
of  London  bankers ;  with  them  the  mode  of  dealing  is 
different;  no  interest  is  allowed;  undue  bills  are  entered 
as  short  biUs,  and  not  carried  over  to  the  cash  credit  of 
the  customer  until  they  are  paid ;  then,  and  not  before,  is 
be  entitled  to.  draw  for  the  amount  Here  every  bill 
paid  in  by  the  customer^  which,  was  approved  of,  was 
immediately  placed,  to  the  credit  of  the  fund  on.  which  he 
was^  entitled  to  draw.  To  say  that  the.  bills  were  entered 
as  biUs  is  begging  the  question.  The  true  inquiry,  is, 
wheljier  the  mode  of  dealing  was  such  as,  to  shew  that 
bQth  parties. cw3idered  and,  traitad  t)>em  paonti;  and 
aft  to  this  pointt.  the  observations. of  Lord  JS&fon  in  ear 
park  Sqrgeanty  1  JSom,  154,  are  decisive. 

The  sp^ndne^s  of  the  decision  iu;  Thon^^son  v.  GHes 
may  well  be  doubted,  although  ther^.and  in  the  c^se  of 
ex  parte  Armi^^feadj  the  bank,  was  never  in  cash  advance 
to  the  customer;  but  if  itbe.shewn^  diat  these  petitioners 
drew  upon  the  bank  in  such  a  way  that  it  became  neces^ 
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laky  to  use  their  bills,  then  we  distinguish,  this  case  from        1828. 
the  cases  mentioned,  and  bring  it  within  the  exception         -  -  * 
which  is  alluded  to  in  them.     Now  it  appears  from  the     Thompson 
books  of  the  bank  and  the  pass-book,  that  from  the  first  j^l^^^^^ 
(^>ening  of  the  account  the  petitioners  treated  these  bills  of 

as  cash,  and  drew  upon  them  accordingly :  for  in^tance,^  imd^^en^ 
in  June  1822^  the  balance  to  the  petitioners'  credit  was 
1,200/.  I2s,,  arising  from  a  bill  not  due  till  the  1st  o( 
August;  yet  on  this  balance,  and  another  bill  not  due 
until  the  7th  of  August,  the  petiUoners  received,  in  the 
previous  month  of  July,  cash  to  the  amount  of  360/L 
Again,  on  the  31st  of  December  1822  the  balance  to 
their  credit  was  722il,  arising,  with  the  exception  of  a 
sum  of  12/.  68.  Id.  for  interest,  from  short  bills,  none  of 
which  became  due  until  the  middle  of  March  following; 
yet  on  this  balance,  and  other  undue  bills,  the  'petitioner|i 
received,  in  the  preceding  month  of  January,  cash  to  the, 
amount  of  468/.  IBs.  6d.  Similar  cash  advances  will  be 
found  throughout  the  accounts;  and,  as  already  shewn^ 
the  bank  was  in  cash  advance  to  the  petitioners,  after  the 
time  when  the  bills  now  sought  to  be  recovered  w&te 
paid  in.  So  great,  indeed,  was  the  advantage  the  peti- 
tioners took  of  their  privily  to  draw  on  short  bills  as 
cash,  that  in  the  half-yearly  account  preceding  the  baink-^ 
ruptcy  the  balance  of  interest  in  their  fiavour  was  only 
2/.  9s.  3c/.,  although  they  had  transacted  business,  with 
the  bank  to  the  amount  of  thousands.  The  mode  of 
makiog  out  these  half-yearly  accounts,  by  placing  to  the 
customer's  credit^  the  amount  of  bills  then  ipidue,  after 
debiting  him  with  interest  up  to  the  time  of  payment,  ia>, 
in  fiurt  a  discount  of  those  particular  bills.  Under  all 
these  circumstances,  it  is^  impossible  to  say,  that  the 
flankers  were  not  justified  in  using  these  .bills  as  their 
own;  the  inference  is  clear,  that  there  was  a  tacit  under- 
standing with  the  customer  that  they  were  to  be  so  used ; 
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JSr  parie 


Ike  {Hnelie^  of  eegMy  banken  it  notoriM^  and  dM 

general  indonemait  of  the  petiCMmefs  is  m  aceordaaea 

Thomtson     ^tfa  that  practioefe 
and  aaother. 
An  tlM^  awtto^ 

of  To  grant  the  re^  required  bj  this  peddoa  waitf 

anT^oShen.    ^^^  ^  effect  of  jdaeiiig  customers  who  have  paid 

mdue  Inlls  only  into  a  bank,  and  have  then,  from  time 

to  time,  draiwn  iqpon  them  as  cash,  in  a  better  situadon 

Aan  other  customers^  who,  with  no  greater  advantage 

ki  drawing^  have  paid  cash  alone  into  the  bmk,  and 

haive  had  a  balance  constant! j  in  their  favour. 

The  Yics-Chancellob  :  — 

It  affieara  to  me  that  this  is  not  a  case  that  can  he 
gmnmed  by  the  dedsums  in  Thon^Mm  v.  Giksy  or  ex 
parte  JtnmMtacL  I  should  be  extremefy  imwilliBg  to 
have  it  dioDght  that  I  placed  my  judgment  in  oppotttion 
» that  of  the  Losd  Chapoettor;  but  it  nemstometbat 
the  oisaumstanocs  are  dissimilar^  and  diat  this  case  most 
be  governed  fay  die  doctrine  iqpon  tdiich  Lood  JSkhn 
proceeded  in  ex  parte  Sargeaat  in  that  case  his  lord* 
ship  saidy  <<  It  is  quite  dear  that  short  bills  in  the  poa* 
sassioa  of  bpnkcrs  are  to  be  consideted  as  sdtt  mnaiinng 
ia  die  possession  oi  the  parties,  by  dieir  agents  to  be 
qiecificaOy  returned ;  and  if  these  bills  were  wiittea 
dioit,  the  peddoner  would  have  oompeDed  Kmeimgkm 
and  Co.  so  to  settle  with  Bwrrea^  as  not  to  bleak  in 
upon  his  damh  That  diej  were  not  written  short 
ani0«ils  to.notlnng, unless  diere  bea  concurrenoe  masi* 
ftited  at  the  time,  or  to  be  inferred  from  die  ha^tts  of 
dealing  between  the  parties,  that  th^  were  to  be  oonsi* 
dared  as  eadi^  and  he  drawing  or  entitled  to  draw  vipaa 
dieany  as  havii^  that  credit  in  cash^  he  would  diereby 
be  preduded  fiom  recurring  to  diem  specifically ;"  and 

I 
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then  Lord  Ekkm  says,  "  Take  an  inquiry  before  the  1828. 

commissioners,  and  declare  the  petitioner  entitled  to  the  

proceeds  of  the  bills,  unless,  by  his  consent,  or  from  the  TuoStsov 

habit  of  dealing  between  the  parties,  they  can  be  consi-  »««>  another. 

/^  ^"  ^^^  matter 

dered  as  cash."  of 


It  does  not  appear,  from  the  cases  of  Thompson 
V.  GUes  or  ex  parte  JrmUstead,  that  the  accounts 
were  at  all  similar  to  the  account  in  this  case  between 
the  petitioners  and  the  Lancaster  bank,  because  here 
there  are  only  three  entries  of  cash  from  the  begin- 
ning to  the  end.  There  was  nothing  originally  against 
which  the  customer  drawing  upon  the  bank  could  rely 
on  as  a  fund,  except  bills  paid  in ;  and  I  cannot  but  infer 
from  the  state  of  the  account,  and  what  appears  from  the 
pass-book,  which  is  always  considered  as  evidence  against 
the  customer,  supposing  it  passes  in  the  ordinary  way, 
that  the  habit  of  dealing  was  of  necessity  such  as  to  give 
to  the  country  bankers  the  right  to  deal  with  the  short 
bills  paid  in  as  casli ;  and,  added  to  ^the  inference  that 
results  from  the  pass-book,  there  is  evidence  stated,  that 
in  one  or  two  instances  there  was  an  express  direction 
given  by  the  customer  not  to  circulate  certain  bills.  But 
supposing  the  affidavits  do  not  substantiate  the  fact  that 
in  two  or  three  instances  there  was  an  express  direction 
given  that  certain  bills  should  not  be  circulated,  it  would 
still  appear,  from  the  general  dealing,  that  there  was  a 
right  on  the  part  of  the  bankers  to  deal  with  the  bills  as 
cash ;  and  what  difference  is  there  between  telling  the 
bankers  that  they  may  so  use  any  bills,  and  drawing 
upon  them  in  such  a  way  as  to  make  it  necessary  for 
them  to  do  so?  Supposing  it,  on  the  other  hand,  to  be 
established  in  evidence,  that  there  was  a  direction  given 
in  two  or  three  instances,  the  very  interposition  of  a 
specific  direction  goes  to  confirm  the  general  inference. 

Vol.  III.  I 


DiLWOBTB 

and  others. 
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1828;       This  case,  therefore,  appears  to  me  to  fidl  within  the 

words  of  Lord  EUkm  in  ex  parte  Sargeimij  that  it  is  to  be 

Thompson     inferred  from  the  habits  of  dealing  between  the  parties^ 

and  another,    ^j^  ^j^^  j^-jjg  ^^^  considered  as  cash ;  and  without  miean- 
Ml  tne  matter  ^ 

of  ing  to  infringe  upon  the  decision  of  Thompean  ¥•  GUtSy 

aad^  ©there.    ^^  ^  parte  ArmiUteadj  my  opinion  is,  that  the  petitioners 
are  not  entitled  to  the  relief  they  adc. 

Petitbn  dismissed^  Mth  costs. 

Three  similar  petitioBS  of  other  custoroecs  were  dis^- 
missed,  with  costs,  without  being  aigued. 


V.  C.  Ex  parte  REID.  —  In  the  matter  of  LEEK* 

M%ch.Terfn, 

1828  '  ^^  A  petition  by  an  equitable  mortgagee,  the  question 
An  equitdde  was  as  to  the  costs  of  the  application,  the  petitioner 
3^|2l^dSdi  *^"8  *^  ^*  equitable  mortgagee  by  deposit  of  deeds, 
wfthoutwrituigi  without  writing  (excepting  a  receipt  signed  by  the  mort- 
paying  the  costs  gagee's  clerk  on  receiving  the  deposit);  butthebank- 
thi^iJ^I^  ™P^  having  subsequently,  on  taking  up  money  from 
hATuiff  subse-      another  person,  written  a  letter  to  the  petitioner,  direct- 

quently  written    ,         i.,i,,,«i         «,  i»i. 

a  letter  £rect-  mg  hun  to  hold  the  dccds,  after  payment  of  his^  own 
^  dST^^  mortgage,  for  the  second  mortgagee,  Ae  Vice-Chancellor 
peyment  of  his   held  that  this  was  a  sufficient  memorandum  in  writinir* 

own  mortgaffei 

for  A  seoond  under  die  circumstances,  to  exempt  the  petitioner  from 
"''*'**^**^*        paying  the  costs  of  the  £^lication. 

Mr.  Sugden  and  Mr.  Knight  for  petition. 

Mr.  Horne  contrd. 
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Ex  parte  HAWKINS.  —  In  Ae  matter  o^  WATSON.       L.  C. 

LiMC.  Ikn, 

Watson  depositsed  a  lease  with  Focduilly  as  security  "^'^^SS^  *» 

for  ISM.  TlieleMeof. 

bouie  belonging 
to  the  benkrupt 

Under  a  commission  against  JVat9on^  Faxhall  obtained  hmrUig  been 
the  ttstal  order  for  k  ^\e  of  the  lease^  trhidl  was  accord-  under  the  usual 
iagly  ^  np^to  uMicdon,  akid  sdld(  to  the  petitioner  for  ^^^^th^ 

execute  en  M- 
tignment^  and 

The  assig^vees  refused  to  accept  the  lease,  «id  the  2S^S*^J^^ 
bankrupt  refused  to  deliver  possession.  "^^  ^  **^ 

*  *  purchaser : 

UponreAising 

Foxhall  then  presented  a  petition,  praying  that  Wdimm  ^,^^1'^ 
might  be  ordered  to  quit,  and  deliver  possession  to  the  ®'^*''^^*^ 
assignees,  or  such  person  as  they  should  appoint;  and 
that  the  assignees  might  be  ordered,  upon  payment  of 
the  purchase  mon^,  to  execute  an  assignment  to  the 
petitioner. 

The  Vice-chancellor  (Sir  John  Leach)  ordered  JEfb'cA  SI, 
that  the  asngnees,  on  payment  of  the  purchase  money,  1824. 
should  execute  an  assignment  to  the  petitioner  of  such 
interest  in  the  premises  as  the  bankrupt  had  therein, 
(but  the  assignees  were  not  to  be  required  to  join  in  any 
warranty  of  tide,)  and  that  the  bankrupt  should  deliver 
up  possession  to  the  petitioner. 

Tbe  order  was  in  all  respects  obeyed  by  the  petitioner 
and  the  assignees,  but  the  bankrupt  refused  to  deliver  up 
possession^ 

This*  petition  ^AneHs  in  consequehde  pres^tited,  praying 
that  the  bankrupt  might  be  comtnttted. 

i2 
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1828.  The  petition  was  heard  before  the  Vice-Chancellor, 

Ex  oarte      ^^^^  ^'  '^^)  ,^^^'  upon  the  hearmg,  pronounced  an 

Hawkins,      order  of  commitment,  but  afterwards,  doubting  the  juris- 

qP  diction  of  the  Court,  declined  to  sign  the  order,  and 

Watsok.      intimated  his  wish  that  the  subject  should  be  mentioned 

to  the  Lord  Chancellor. 

Jbecib.  Upon  opening  the  petidon  thb  day,  and  after  hearing 

the  reasons  assigned  by  the  bankrupt  fiir  not  deliyering 
possession^  his  Lordship  ordered  him  to  be  committed. 

Mr.  Sugden  and  Mr.  Montagu  for  the  petitioner. 

Mr.  Whitmarsh  amtrd. 


L.  C.  Ex  parte  EDWARDS.  — In  rfie  matter  of 

^'^'J^'  SCHLESINGER. 

1828. 

goods  wero  told  1  HIS  was  an  appeal  from  the  decision  of  the  Vice-- 
JimlU^^pdd   Chancellor  in  ex  parte  Schksinger,  2G.^J.  892. 

Ibr  b J  two  dis- 
tinet bills;  the 

Teodee  after-  The  facts  Were  as  follow :  On  the  6th  of  April  1826, 

^l^r^^^^^  die  bankrupt  Schlesinger  purchased  goods  from  Edwards, 
Yendor  proved     ^o  the  amount  of  185i  168.  6A,  for  which,  on  the 

under  the  oom- 

missionforthe  14th  of  the  same  month,  he  gave  Edwards  a  bill  of 
fi^^'^^^rcei,  be  exchange  for  that  amount,  payable  three  months  after 
^S^J^      date. 

bUl  given  In 

payment  ibr  the  same :  the  ImII  for  the  other  parcel  was  outstanding  in  the  hands  of  a  party 
to  whom  it  had  been  negotiated  prior  to  the  bankruptcy,  but  who  had  given  notice  of  its 
dishonour :  Held,  that  the  vendor  was  not  predudcd,  under  6  Geo.  4.  o.  16.  s.  59.,  from 
bringing  an  action.agatnst  the  bankrupt  for  the  amount  of  the  last  pared  of  goods ;  and 
that  he  would  not  have  been  precluded,  even  if  he  had  been  the  holder  of  the  second  bill 
at  the  time  of  his  so  proving  for  the  amount  of  the  first  parcel  of  goods. 
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On  the  11th  of  April  1896,  the  bankrupt  purchased  1828. 

a  second  parcel  of  goods  from  EduHordSf  to  the  amount  — '- 

of  %8L  8«.,  for  which^  on  the  24th  of  the  same  month,  he  Eowaium. 

gave  a  bill  for  that  sum,  also  payable  three  months  after  ^  the  matter 

^te.  ScHUESINOBft. 

These  bills  became  due  respectively  on  the  17th  and 
27th  of  July  1826,  and  were  dishonoured. 

The  commission  issued  on  the  6th  of  November  1826^ 
at  which  time  Edwards  held  the  biD  for  135/.  16«.,  but  ^ 

the  bill  for  88/.  3««  was  held  by  a  person  to  whom  it  had 
been  transferred,  prior  to  the  bankruptcy,  for  a  valuable 
consideration,  and  who  had  given  due  notice  of  its  dis- 
honour. Shortly  after  the  issuing  of  the  commission, 
Edwards  proved  the  debt  of  135/.  I6s.  6d,  and  subse- 
quently to  this  proof  the  bill  for  SSL  Bs.  was  returned  to 
Edwtardsy  and  he  commenced  an  action  upon  it  against 
the  bankrupt. 

The  question  was,  whether  having  proved  the  d^bt  of 
135/.  I6s.  6dl,  Edwards  was  entitled  to  proceed  at  law 
for  the  dd[)t  cf  S&LSs.  Hie  Vice-Qianoellor  was  of 
opinion  diat  he  could  not,  and  made  an  order  restraining 
him  from  proceeding  further  in  the  action.  Against  this 
order  the  present  appeid  was  preferred. 

'    Mr.  Montagu  and  Mr.  Cooper  for  the  petition :  — 

The  words  of  the  6  Geo.  4.  c.  16.  s»  59.,  upon  the 
construction  of  which  this  case  depends,  are :  **  That  no 
creditor  who  has  brought  any  action  or  instituted  any 
suit  against  any  bankrupt,  in  respect  of  a  demand  prior 
to  the  bankruptcy,  or  which  might  have  been  proved  as 

rS 
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I8S9.       a  debt  imder  the  CQmmjfrioii  agpim^  mppb  bnipiipt, 
-""""       shall  ppv^  a  de|X  under  sudi  Q^unmissionj  os  baire  any 
£pw:ai^f .     <4aim  ^tcrpd  uppi^  tb^  prpce^idipg^  qii4^  snqb  eommiir 
J*^  *^  P**^  sioD,  without  r^i^quishiug  such  aqfioQ  ^r  suit;  and  ia 
8c^u$9TNas9.  case  such  bankrupt  shall  be  in  prison  or  custody  at  the 
suit  of  or  detained  by  such  creditor,  he  shall  not  prove 
or  clafe;  as  ajEbra^aid^  without  gjvii^  a  sii^i^idn^  antbo- 
rity  in  writing  for  the  dischaf|^  pf  si}ch  baniuvpl;;  and 
the  proving  or  claiming  a  debt  under  a  commission  by 
ai^  creditor  iMl  b^  deemed  an  el^ctioa  hy  such  cre- 
ditor to  tak»^  (h^  b^efit  of  such  eooimiiDioi),  with  wcpoet 
to  the  debt  jbq  pn^ved  or  daim^*" 

fVatsfm  V,  ]ldk(k9,  I  tf*^  4*  1%1»  is  m  sub^tiiaoc^  if 
not  in  words,  th?  case  now  bofoye  tim  Goartt  There  the 
plaiptilb  had  pold  to  di9  defendant  two  pai«ds  of  goods 
af  two  diff^^ra^  tim^  i^  th^  amwol  of  yAiA  they  hM 
taken  ppo^  ea^h  sale  a  Ml  oC  mdm^^  p^abla  to  tb^d 
or  order.  The  defendant  afterwards  becawng  baidt- 
rupt,  the  plainti£&  proved  under  the  conunission  for  the 
f^^o^nt  pf  (he  first  parp^l  of  g^ad^,  for  wUk^  th«y  ^till 
hidd  \iip  biU  of  wf hwg^  Tha  other  bU)  w(«  at  that 
tunci  m  ^^  han#  of  a  thii4  powot  having  been  nego* 
tiat^  by  tba  plai^tift  prior  10  the  bankruptcgs  but 
shortly  after  the  plaintiS  bad  pvave^  It  was  retui^BMed  to 
them  dishonoureds  wb^reiipoa  they  arrested  the  defaiT 
dant  for  the  amount  of  the  parcel  of  goods  for  which  that 
bill  had  been  given.  The  Court  held  that  0ie  plaintiff, 
notwithstanding  his  proof,  was  entitled  to  proceed  at  law 
uppa  t^bil)  afterwards  returned  to  hmi  mi  BaykU  J. 
says:  ^<  The  oommisHOiiers  would  oot  have  i^wed 
the  plah^Ai^  to  pr^v^  the  other  debt.  A^  to  that  ^bt> 
at  the  Vuna  pf  the  ban^rqpt^y^  they  had  npt  a  <xm- 
plete  right  v^t^d  \%  them.    The  p)aintii&  pvove  for  ^ 


Digitized  by  VjOOQIC 


CASES  IN  BANKRUPTCY^.  lid 

tUf^  ojfuld  piroTe»  and  it  depended  entirely  upon  abci-        1B68. 

daiit^  wlKther  tbey  oouM  evtat  be  in  a  Ntnation  to  prove      J" — "^ 

for  the  other  demand/^  Edwabds. 

In  the  miitter 
of 
In  HMey  v.  Gfeembooij  b  B.^  A.  95,  a  creditor  of  ScntsBiKittii. 

\WL  finr  goods  sold  at  diflGnrent  times,  for  which  he  had 
received  five  bills  of  exdmnge,  proved  one  of  the  bilk 
finr  AllLj  and  althoi^h  at  the  time  of  such  proof  {a)  he 
was  Che  bdder  of  the  other  four  bills,  the  Court  held 
that  this  proof  npon  one  bill  did  not  e^top  him  from 
proceeding  at  law  upon  the  other  bilk*  Bayley  J.  ex- 
pressly said :  <'  The  472.  was  a  disdtlet  debt,  due  upon 
one  bill  of  exchange,  and  the  other  sums  df  money  were 
distinct  debts^  due  on  the  other  bills ;  and  the  bills  them- 
selves were  not  given  for  that  which  had  been  one  entire 
debt)  bttt  in  payment  of  distinct  sums  of  money  due  for 
Ibnr  severd  pareds  of  goods;  and  ^  debts,  therefore, 
were  oirigiorily  oontFOeted  as  distinct  and  separate  debts. 
I  cannot^  therefore,  my  diat  the  proof  of  the  47/!.,  which 
was  not  originally  pmrcel  of  one  entire  debt,  and  which 
was  hot  afterwards  coveted  by  one  entire  security,  can 
be  cmisidered  as  any  proof  of  the  other  debts*** 

The  same  point  was  decided  iti  Bridget  V.  JUSffir, 
4  Bimg.  18.     The  bankrupt  was*  indebted  a^  follows : 


(a)  This  appears  in  the  ai:gu-  that  bill,  and  it  was  not  returned 

ment  of  llitr.  Marryat^  who  says,  to  him  until  after  the  proof.    In 

**  The  case  of  WaUon  v.  M^dei  this  case,  the  last  plea  alleges 

it  aot  exactly  in  point  #ith  the  th^  plaintiff  to  have  been  the 

presekit    The  pl^ntiff  tliere,  at  creditor  fbr  the  whole  sum  at 

the  time  of  making  his  proof  for  the  time  he  proved  a  part,  and 

the  first  parcel  of  the  goods,  the  that  he  was  the  holder  of  all  the 

bill  for  which  he  then  held,  was  not  bills  at  the  time  he  proved  one/' 

thehoMerofthebillfortbesecond  ^iP.^^lOO. 
parcel ;  for  he  had  negotiated 
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1828.        '24/2L  IBs.  1  Id,  for  wtiich  no  bill  was  given ;  604/.  7<.  Ml, 

— —        for  which  four  hills  were  given;  206L  9s.,  for  which  two 

EfiwAiuM.     ''iUs  were  given,  and  which  were  negotiated.  In  January 

In,  the  matter  1326  the  commission  issued,  and  in  the  same  month  the 

of 
ScBUMUfaBA.  creditor  proved  the  debt  of  242/.  13^.  lie/.     In  June  the 

two  bills  for  206/.  9s.  were  retumod.  In  September  the 
creditor  proved  the  debt  of  604/.  7s.  M.,  and  afterwards 
proceeded  at  law  upon  the  two  bills  f<n*  206/.  9s., 
which  the  Court  held  he  was  entided  to  do,  observing, 
<<  that  there  was  nothing  in  the  statute  to  prevent  a 
creditor  from  suing  for  one  debt,  because  he  had  proved 
another  unconnected  with  it,  and  adding,  that  it  was 
clear  he  had  a  right  to  sue  for  or  to  prove  each  indivi- 
dual debt,  as  might  best  suit  his  purpose." 

The  next  case  is  ex  parte  Sly,  2Q.^J.  163,  which 
was  decided  by  the  Vice-Chancellor  (Sir  John  Leach). 
In  this  case  the  bankrupt  had  accepted  two  bills,  for 
goods  sold  and  delivered  at  difierent  times,  which  were 
both  dishonoured  before  the  bankruptcy.  At  the  time 
the  commission  issued  the  creditor  held  one  of  the  bills, 
which  he  proved ;  and  upon  the  other  bill  being  returned 
to  him,  after  the  proof^  he  proceeded  at  law  against  the 
bankrupt,  llie  learned  Judge  observed:  ^<  When  bills 
are  given  the  deb^  becomes  assignable  by  the  mere 
transfer  of  the  bills;  and  the  creditor,  having  thus 
received  an  assignable  debt  before  the  bankruptcy^  by 
parting  with  one  of  the  bills  assigns  so  much  of  the  debt, 
and  the  holder  is  from  that  moment  the  creditor  of  the 
bankrupt,  and  during  the  interval  of  his  possessing  this 
bill  is  the  only  one  who  could  prove  it.  At  the  time, 
therefore,  that  the  creditor  proved  one  part  of  the  debt, 
he  had  assigned  the  other,  not  only  in  equity  but  at  law. 
After  the  bankruptcy  he  receives  what  may  be  termed  a 
re-assignment,  that  is.  he  gets  back  the  bill  by  payinent ; 
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he  is  Unis  a  creditor  of  the  bankrupt  upon  an  entirely        1828. 
new  debt;  and  I  must  decide,  that  this  is  not  a  pro-  ;^ 


ceeding  for  the  same  demand  for  which  the  proof  was     Edwards. 

In  Uie  matu 

of 
SoHLEiiiioai. 


made--  ^«  tHe^mtttf 


On  the  hearing  of  the  present  case  before  the  Vice- 
CbanoelkMr,  the  coansd  for  the  bankrupt  attempted  td 
distmguish  it  firom  the  previous  cases,  by  saying,  '^  Ex 
parte  Sfy  has  settled  the  point  as  to  what  shall  be  the  test 
of  a  creditor's  right  to  proceed  at-law  or  not ;  viz.  was  it 
in  his  power  when  he  proved  one  of  the  bills  to  have 
proved  the  other?  In  ex  parte  Sly  be  clearly  could  not, 
for  the  bin  was  undue  and  outstandiilg '  at  the  time,  but 
in  the  present  case  both  bills  bed  been  dishonoured 
before  the  bankruptcy ;  and  it  is  a  fallacy  to  say,  that 
the  bill  was  outstanding,  when  he  had  actually  received 
notice  of  its  dishonour,  and  without  doubt  had  been 
debited  with  the  amount  by  Budd^  in  whose  hands  the 
creditor  allowed  itta  remain.  It  was  competent  to  him  to 
^ve  or  to  daim,  and  he  cumot  therefore  proceed  at  law.'' 
But  this  reasoning  is  erroneous;  first,  because  the  test 
of  a  creditor's  rig^t  is  not  that  when  it  was  in  his  power 
to  prove  <me  of  the  Ulls  he  might  have  proved  the  other, 
as  is  expressly  decided  in  Bridget  r.  Milk  and  Harky  v. 
Greenwood;  and  secondly,  because  if  it  were  the  test, 
here  Edwards  could  not  at  the  time  he  proved  one  ^h'ave 
proved  or  claimed  the  other,  as  the  right  so  to  prove  or 
claim  was  not  in  him,  but  in  the  holder  of  the  InU. 

The  judgment  of  the  Vioe-Chanoellor  in  this  case 
may  be  divided  into  two  ports :  lst>  His  Honor  said, 
**  that  the  bills  were  only  two  parts  of  one  simple  contract 
debt^  thoi^  they  were  given  at  di£krent  ^ates.  Had 
they  remained  in  the  drawer's  hands,  without  doubt  they 
might  have  been  exhibited  as  security  for  the  goods  sold, 
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19B8.  and  recoverable  in  anactioa.''  But  llie  same  obsorva*- 
7--^  tion  is  applicable  to  all  the  preyioui  cafie6»  vijE«  Waism 
EDWAm,  ^'  Midex^  Harbif  v«  Gremmoodt  Bridge  w.  MiU$^  and 
la  ihamatt^f  ex  parte  Sly,  the  particulars  of  idiich  have  been  drtedj 
ScawuNGfis.  stated.  2dl7,  His  Honcnr  said,  ^^  la  ex  parte  Sfy,  tbs 
bill  upon  which  the  action  was  commenced  did  noti)e- 
eome  due  until  after  the  proof  di  the  first,  and  the 
drawer  was  not  thai  in  a  situation  to  prote  it,  the  Vice« 
Chancellor,  therefore,  rightly  treatedk  as  adiMiMtdebt; 
But  here  both  biUs  were  given  under  dhnunstanoes  which 
would  hwe  supported  one  acdon  i  they  were  both  dii- 
hoBoured  at  the  date  of  the  oNnniision ;  iod  befi)re  die 
proof  of  tb^  one  it  is  not  deliied  tbbt  he  had  notice  ef 
the  diabcnour  of  the  other.  That  biU,  therefore,  mig^ 
aho  have  been  proved,  or  at  least  daMned.''  Upon  diis 
It  may  be  observed,  1st,  That  in  tbecMes  oiHarl^v. 
Greai^tfoody  and  Bridget  v.  ACUa,  the  creditor  was  the 
holder  of  other  faiUs  at  the  time  of  his  proof.  9dly,  That 
the  dhkwer  in  this  case  was  not  in  a  situation  either  to 
prove  olr  to  daim  the  outstanding  bill,  because  such 
right  was  in  the  bill-holder ;  and,  Sdly,  Thatit  is  difficult 
10  discover  how  the  nOtke  cf  dishonour  can  affisct  the 
gnestiao,  as  sodi  notice  is  nsirdy  to  etiaUe  the  bill- 
holder  10  enforce  Us  right  i^ainst  die  drawto. 

Mr.UcMB  and  Mr.  C^andkee  for  the  respondents:  -^ 

In  ex  parte  Crineox^  1  Bro.  270,  ex  parte  Gnmvenor, 
14  Ves.  587,  and  various  other  cases,  it  was  held  to  be 
kw  of  the  Courts  pveidous  to  th^  statute  of  the  49  G.  3. 
c.  181^  that  a  creditor  could  not  prove  pert  cf  a  simjde 
contract  debt  mid  proceed  at  law  for  the  remainder ;  and 
it  cannot  be^suppoaed  to  have  been  the  intention  of  the  le^ 
gishture  that  the  provision  of  the  40  G.  8.  c  181.  s.  14., 
which  was  intended  for  the  ease  of  the  bankrupt,  shonid 
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operate  to  bk  prejudice^  which  Ivould  be  ifae  effiM  of       18S& 

the  cmistraction  upon  which  the  petitioner  relies.     In  «~" 

eg  parti  Crtmazy  Mr.  Jwdoe  A$httr8t  said,  Aat  in  EowAmai. 


any  case  it  wa^   hard   tiiat   a  creditor  ahbttld  both  '*  ^^ 

piO¥e  and  bring  an  action  dven  where  the  AAtB  were  SrauMKoaa. 

diitikiei;  but  in  tMs  case  the  d^bts  were  not  distinct, 

bat  aresc  upon  an  account  &r  goods  sold  and  delivered 

by  Edioardi  tb'the  bankrapt.    In  ex  parte  Orosvenor, 

Lord  Bldom  said,  ^  If  a  creditor  has  a  note  for  one  sum, 

and  a  bend  for  another,  as  die  remedies  and  the  reKef 

aadar  those  aacuritieB  are  different,  he  may  prove  the 

one  debt,  and  hold  the  batdnrupt  in  execution  for  the 

other;  but  he  cannot  Bp\k  a  demand  for  goods  sold  and 

delivered."     In  ex  parte  Ghver,  1  Gl.  ^  J.  2T0,  the 

Vice-CSiancellor  (Sir  John  Leach)  restrained  a  biU^hoIder 

fltun  proceeding  where  theoriginal  creditor  had  claimed ; 

and  Hb  Honour  observed,  that  a  distinct  demand  was  a 

demand  of  a  disdnct  nature,  as  of  indebUaiue  aemtmpeU 

and  bond.    It  ii  dear,  djerefore,  diat  a  dredHor  is  not 

entitled  to  split  a  simple  contract  debt  into  two,  so  as  to 

prove  for  one  part,imd  proceed  at  law  for  die  other. 

i 

In  ex  parte  Dkkeon,  1  Boee,  99,  Lord  Ebkn  said, 
that  the  40  Oeo.  8.  c  181.  s.  14.  was  a  remedial  law, 
and  most  receive  a  liberal  constmction,  an  observation 
wfaldi  apfl^  with  equal  force  to  the  6  Oeo.  4.  c  16. 
s.  M.,  which  was  clearly  intended  to  prevent  die  bank* 
rupt  fWmi  being  unnecessarily  and  oppressively  vexed. 
Besides,  this  Court  has  a  jurittficdon  in  such  cases,  which 
existed  before  and  independoitly  of  the  late  act,  and 
which  ought  not  to  be  governed  by  the  decisions  at  law. 
IxMrd  EUan  frequently  sud  he  was  not  bound,  being  the 
supreme  anthori^  in-  bankrupt^,  to  take  notice  of  die 
judges'  opiniens  in  courts  of  law. ' 
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1828.  Mr.  Mctitagu  in  reply :  — 

Sw^M.  ^^^ousfy  to  the  49  Geo.S.  c  121.  it  was  the  con* 
In  the  matter  stant  practice  for  a  creditor  to  prove  part  of  his  debc^ 
ScHLmKGBB.  ^^^  ^  proceed  at  law  for  the  reddue ;  and  the  onHy 
remedy  for  the  bankrupt  was  by  a  petition  to  compel  the 
creditor  to  elect.  He  frequently  did  elect,  by  waiving 
his  proof,  and  proceeding  at  law  for  the  whole  debt  To 
prevent  |this  hardship  the  statute  has  enacted,  that  the 
proof  shall  be  a  conclusive  election  as  to  the  sum  proved, 
but  it  has  not  deprived  the  creditor  of  his  legal  ri^ts 
with  respect  to  any  sum  which  he  has  not  proved*  In 
the  case  of  ex  parte  Qlocefj  1  Gl.  jr  J.  270.,  die  debt 
was  claimed,  and  for  the  very  same  debt  the  creditor 
had  procured  a  third  person  to  proceed  against  the 
bankrupt,  so  that  it  was  virtually  a  proceeding  at  law  by 
the  creditor  for  the  very  debt  which  he  had  claimed. 

Dec.  IS.         The  case  stood  over  for  judgment  until  this  day. 
The  Lo&o  Chahceixob  :  •^  • 

This  case  is  of  considerable  importance.  It  is  im- 
portant^ not  so  much  from  the  amount  of  pn^paiy  in 
diqmte,  as  because  it  is  essential  to  avoid  the  inconve- 
nience and  injustice  which  would  arise.  If,  in  the  inter- 
pretation of  a  dause  in  an  act  of  parliament,  a  rule  of 
construction  were  permitted  to  prevail  in  this  Court 
different  from  that  which  is  recognized  and  foUowed  in 
the  courts  of  common  law. 

The  material  facts  before  the  Court  may  be  shortly 
stated:  — The  bankrupt  became  indebted  to  Edwards 
in  a  certain   sum,   on   contract,  for  goods  sold  and 
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delivered,    and  shortly  after  this   sakfa   bill,  for  the        1828. 
exact  amount  was  given  in  payment.    There  was  then       „    ^^. 
a  second  and  distinct  contract,  for  another  parcel  of     Eowaeds. 
goods,  and  soon  afterwards  a  second  bill  was  given  by  ^f      ^ 

the  bankrupt  lor  the  precise  amount  of  this  last  purchase.  ScHuwDraia. 
The  first  debt  was  proved  under  the  commission,  but  at 
the  time  of  that  proof  the  second  bill  was  outstanding 
in  the  hands  of  a  party  to  whom,  it  had  been  assigned 
for  valuaUe  consideration.  It  had,  however,  been  dis- 
honoured, and  due  notice  given  of  the  dishonour. 
Afterwards  this  bill  was  returned  to  Edwards;  and  he, 
in  January,  1827,  commenced  an  action  upon  it,  against 
the  bankrupt,  in  the  Court  of  King's  Bench. 

The  bankrupt  .then  applied  lo  Mr.  Justice  Holroyd  to 
stay  the  proceedings  in  the  acdon ;  which  being  refused,  he 
presented  a  petition  to  this  Court,  and  obtained  an  order 
from  the  Vice-Chancellor,  restraining  the  plaintiff  £(^ 

wards  bom  ftirther  proaecutiDg  the  action  in  questioo. 

• 

Against  the  order  so  made,  the  present  appeal  has  been 
preferred. 

The  question  turns  upon  die  construction  of  the  d9th . 
section  of  the  late  4)ankrupt  act^  which  was  re-enaoted^ 
with  certain  additions  fit)m  the  49th  Geo.  S.  c.121.  s.  14. 
This  clause  apjdies  to  two  distinct  classes  of  cases :  first, 
where  an  action  has  been  ccnnmenced  previously  to  the, 
application  to  prove  ;  secondly,  wjiere  a  party  has  not : 
commenced  an  action  at  the.  time  of  his  proving  or 
claiming,  in  which  case  the  proof  or  the  daim  is  declared 
to  be  an  election  for  the  sum  proved  or  claimed.    Under, 
the  first  part  of  the  clause  no  difficult  can  arise^  for  it , 
is  dear  that  the  proof  of  a  debt,  in  respect  of  which  ^ 
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ft  y^'niprinKmAHf  n£  ihM  flgtiom.    BlIttbo^lm'llDW  bdbl^ 

b  w  A^  ne  depencb  wpon  tbe  dOBitniotmi  of  the  ^feoMd  pbrt 
In  the^matter  ^f  the  dame,  which  piowdes  that  ^  tbe  {yrtmng  of 
SemBBnroiiu  ckiming  a  ddbi  wkbr  a-  conmiflnMi  by  emf  a^eriitor, 
akall  be  deonnd  m  Section  by  sudk  erediMr  to  take 
the^faenafitof  McliocHtiiiibiic»ir  with  iMs^tot  te^  the  dd^ 
so  pioved  oi^  dMined*>  NrnMog  ean  in  tny  opinion  bef 
BBKNepMciseaiid  distedt  tlian^  thttie ivovdn^;  and  if  thb 
qwadkm  were  now  for  die  firec  tixda^  aglttttfed^  I  i^odd 
adhere^  witknit  iMitaliony  i»  thedistinodoa  be««««een  d«& 
twa  dasses  of  oan%  wUch  seemfr  10  riietobe  tfE>  deiarif 
stated  in  the^  atacuie  itacif«  But  sofeh  not  being  ibe 
case,  it  beoomes  neoeflaary  to  examine  and  consider  what 
hfis^*  baoi  decided  by  the  eottvta  of  commtom  kw,  and 
likewiie  hf  iUb  Cmiiv  as  to  the  ttae  emuflnietiGii  of  the 
dMio  iifri 


In*  the>  caae  of  Wainm  and  Medm^  1  £.  f  A.  181, 
which  came  before  the  Court  of  King's  Bench,  in  the 
ytar  IBtK  when  Lotd^  SUaOmfUffk  wb»  CUef  Justice, 
die  circumstances  were  nearly  the  same  as  inthe  j^iNi^ 
sent  case.  There  were  two  distinct  parcels  of  goods 
ftnmished  MtmyaSbtent  tahies^  anda^lnH:  of  ^diange 
wtti  given  for  csadh^turcd*.  The  debtor  baring  become 
baidon^t^  pvoof  wag  made*  for  die  amount  cf  the  first 
paiosl.  The  bill^  for  the  odier  parcel  was  not  dtie  at 
dvi'  time  of  this'  proof,  and  was  ouman£ng.  It  was 
afterwards  retiamed  dishonoured,  and  an  ascdon  was 
brou^  upon  it.  A  motion  was  dien  nufde  to  stay  die 
proceedings ;  and  aldiougfa,  under  the  drcmnstances,  it 
was  not  ab9oltit)riy  n^otesary  to  consider  die  operation  of 
both  clauses.  Lord  Ettisfiborm^k  and  Mr.  Justice  j^S^kM 
expreflUy  asdytirted  to  botib.    The  result^  therefore,  of 
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IVaimu  and  JIfeifav,  i%  that  two*  of  tke  Judges  were  of        1929. 

i^inbn,  tbal  tke  effect  of  prdof  waa  an  deetion  only  ws        

toi  dra  diatiMi  driit  prated.  Edwards. 

fn  the  matter 
of 
The  next  case^  HarUy  t.  Qrtmmood^  hB.^  A.  M,   Schlksingxr. 

was  decided  in  1921.  Here  there  were  ibur  or  fire 
distinct  contraelB  finr  diftrenf  p»ods  (^goocb>  forwhich 
aa  manjB  distinct  seoorkieB^  appKcable  to  each  contract, 
were  giveii^  all  of  wfaidi  were  doe  at  the  time  one  of 
tbcn  was  proved  under  due  cummiasion>  The  appli- 
cation was  not  to-  stay  prooeedhigs' ii»  the  action.  The 
civcanstanoe  of  one  b3)  having'been  profed  was  pleaded 
in  bar  to  the  action  on  l^  oAer  btHs.  The  two  points 
oonridered  were^  ftntt  wkether'  the  proof  oonld  be 
jdoaded  IB  bav;  and^  secondly,  if  it  could,  whether  it 
would,  esrtend  beyond  Ae  one  debt  actually  pioted.  Alt 
tke  Judges  were  of  opinion,  that  if  k  could  bepleaded 
in  bar  at  al^  it  oould  only  be  as  to  the  particular  debt 
proved ;  and  that,  aa  t&  Aeoliicr  distinct  debts^  the  cre- 
ditor might  proceed  at  hrw  ftr  liieir  recovery.  The 
bills,  it  appears,  were  not  given  for  one  entire  debt,  but 
in  payment  of  distinct  sums  due  finr  several  parcels  of 
goods ;  and  Z  think  this  case  decided  that  distinct  con- 
tracts, whether  upon  bills  of  exchange  or  in  respect  of 
goods  sold,  are  to  be  considered  as  creating  distinct  and 
separate  ddbits. 

Hie  same  question  came  before  the  Court  of  Cbmmon 
Plea%  in  Bridget  ▼.  jSftUb,  4  JSin^.  19,  where  the  Judges' 
considered  it  to  be  dear  that  the  proof  of  one  debt  did' 
not  prevent  an  action  being  maintained  for  another  debt, 
unconnected  with  the  debt  proved;  and  the  efiect  of 
their  decision  was  further,  that  two  distinct  contracts, 
for  distinct  parcels  of  goods^  were  to  be  considered'  as 
creating  distinct  debts. 
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1826.  The  case  now  before  me  has  also  virtually  been  carried 

before  the  Court  of  King's  Bench ;  it  was  submitted  to 

EiTwARos.  <^^  ^^  ^®  Judges  of  the  Court,  and  the  parties^  beii^ 
In  the  mauer  dissatisfied  with  the  q>inion  of  that  Judge,  might  have 
ScHLBtiNOBR.  appealed  to  the  whole  Court 

Such,  then,  have  been  the  uniform  decisions  in  the 
courts  of  common  law ;  and  it  remains  only  to  be  consi*. 
""  dered^  whether  there  is.  any  real  difiPerence  in  the  con^ 
stmctioQ  of  the  statute  adopted  by  this  Court.  The 
first  case  was  ex  parte  Diekmm,  1  Basej  98,  where  tw6 
bills  of  exchange  were  given,  one  for  92/.  and  the  other 
for  lOOiL  An  action  had  been  brought  on  the  bin 
for  lOOL  previoudy  to  the  bankruptcy,  and  the  bankrupt 
taken  in  ezaention*  Afterwards^  the  creditor  proved 
under  the  oommisaon  the  bill  for  92L,  and  this  was  con- 
sidered a  relinquishment  of  the  action. .  It  certainly 
W9S  so,  being  within*  the  words  of  the  first  part  of  the 
40  Geo. S.  c  121.  s.  14;  and  Mr.  J.  Abbott^  in  Waisan 
Y.  MedeXf  eiqfxressly  notioes  this  distinction. 

In  ex  parte  Glover ^  1  O.ffJ.  270,  an  action  was 
brought  in  the  name  of  WaUkj  on  a  promissory  note  for 
24^l^hoX  the  name  of  Waish  was  used  for  that  of  Lhyd, 
and  the  action  was  in  fact  the  action  of  Uoyd.  On  the 
6th  of  April  1821,  the  bankrupt  was  arrested ;  and  on  the . 
21st  of  April  Uayd  claimed  under  the  commission,  which, 
as  Walsh  and  Hoyd  were  identified,  was,  under  the  first 
part  of  the  clause,  considered  a  relinquishment  of  the 
action.  The  next  case,  ex  parte  Bardenbur^  1  Boee, 
204,  was  also  a  decision  under  the  first^part  of  the 
dauie* 

Then  came  the  case  of  ex  parte  Sfyj  2  CH^  J.  16S, 
which  was  similar  in  many  respects  to   the  present.. 
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There  was  1602.  due  la  Oxkjf,  on  a  ninmog  account,        I8884 

for  goods  sold  and  delivered  at  different  tunes.    Two      -"T^ 

billsy  one  for  78iL,  the  other  for  55/.  18«.,  were  given  by      £i>waed0. 

the  bankrupt  to  Orfey,  who  proved  for  1091.19s.  2d.,  ^"  thenaiter 

exhittdng  one  of  the  bills  as  a  security.    The  other  bQl  StHLBiiNoiR. 

he  had  assigned^  but  after  the  proof  it  became  due^  was 

returned  to  him  dishonoured,  and  an  action  having  been 

commenced  upon  it,  the  present  Master  of  the  Rolls  was 

of  opinion^  that  he  oi:^t  not  to  restrain  the  acticm^  as 

Oskifj  by  the  le^assigiunent  of  the  bill  to  him,  became  a 

cceditor.xjf  die  banknqpt  upcm  an  entirely  new  debt,  aikl 

his  action  at  law  was  not,  therefore^  a  proceeding  fi»r  the 

same  demand  finr  which  the  proof  was  made.    Hiiscase, 

then,  is  clearly  not  in  opposition  to  die  decisions  of  the 

courts  of  common  law.    And  the  same  learned  judge^  in 

€X  parte  Gbver,  1  GL^J.  870,  (which  I  ought  to  have 

adverted  to  before,)  observed,  that  the  statute  did  not 

apply  to  actions  for  distinct  demands  brought  subsequent 

to  proof  or  daim.     He  is,  indeed,  reported  to  have  said 

that  a  distinct  demand  was  a  demand  of  a  distinct  nature, 

such  as  JndAitaiuB  oMmmprit  and  bond;  but  it  was  altO"     . 

gedier  unnecessary  to  make  that  statmnent,  and  it  must, 

therefore,  be  considered  as  an  obiier  dkhtm^^nxicbiUr 

dktuMy  certainly^  of  a  judge  of  great  learning  and  ezpe* 

rience^  but  to  which  I  cranot  assent,  for  I  am  of  q>inion, 

that  to  constitute  distinct  debts,  it  is  not  requisite  that 

diey  should  beof  diflbrent  natures,  but  that  it  is  sufficient 

if  they  arise  upon  distinct  contracts. 

This  review  of  the  cases,  therefore,  warrants  my  say- 
iiig,  that  the  Courts  have  not  hitherto  differed  in  the 
construction  of  the  clause  in  question ;  and  my  ddibertte 
opinion  is,  that  the  decisi<His  of  the  Courts  of  common 
law— dT  courts  differentiy  constituted^  as  respecti  the 

Vol.  III.  K 
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1626.      judges,  at  the  different  timeB  wben  the  ooset  waee  de- 
cidtd—^  ought  to  be  confirmed* 

£x  parte  ^^ 

EOWABOS. 

In  the  matur  jn  tltt  preient  case^  there  are  two  distmet  debts  ibr 
ScHXjcuNosa.  two  distmet  parceb  <^  goods^  in  vespeot  of  whidi  two 
distinct  bills  were  given;  and  I  think  the  part^  might 
have  proved  the  amount  of  one  of  the  bills  under  the 
commisnon,  and  have  afterwards  proceeded  at  law  for  the 
amount  of  the  other  biU>  even  if  be  bad  been  the  holder 
of  that  bill  at  the  time  of  his  proof  fcHr  the  amount  of  Ae 
first  It  is  not  necessary^  therefixre^  to  advert  to  die 
observations  which  have  been  made  upon  the  circum- 
stance of  one  bill  beii^  outstanding,  and  nodoe  given  of 
its  dishonour.  The  inrder  of  the  Vice-Chanodlor  ni«st 
bercversed« 


L.  C.       Ea  pwrU  CHAMBERS— In  Ae  matter  of  A.  R. 
^\  l^^a       CHAMBERS  the  eldir  and  A.  H-  CHAMBERS 
1828.  theyounger. 

Where  A.,  htT. 

^^^mder  e  ^  HIS  was  a  petition  of  ajqpeal  firom  the  judgment  of 
J^^j^~  the  Vice-Chanoellor.  The  material  facta  of  the  case, 
brougiitan  ae-    and  the  principal  ancemeats  urged  at  the  bar,  are  staled 

tion  and  obtain-   .      ,  «...«.  -*r,.  «    -r  «»a<i 

ed  judgment     m  the  report  of  It  m  9  G'*|rt/.  381. 

agmstB.  for 
the  amount  so 

prorpdi,  a  sum  ]i(r.  P^if^i  Mr.  JKMgii^  and  Mr.  J.  Jhrsseg,  in  sup- 
proTcd»  and       poTt  of  the  appeals  referred  to  die  oases  cited  in  llie 

other  sums  ad^ 

▼aneed  after  the  baokrupley,  and  i^md  Ais  Judgment  sued  out  eieeut{on»  and  caused  pro- 
perty of  fi*,  in  the  wMsession  of  his  a«iiffMei,  to  be  takso  in  eseciaiQn*  tlif  C^^ 
ezeotttioo  to  be  witlidrawn  altogether :  Qusere,  whether  the  Court  would  have  so  interfered  If 
the  judgment  and  vfk  ^tseovlifn  hod  no(  fnoMfd  Che  sum  profted  under  the  comn^ 
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Court  belopr^  and  also  lb  ex  parte  Callow^  8  Ve$.  I.        1828. 
BmkeH  y.  Ebmer^  16  Eoitj  191.  

Bjp  parte 
Chambbes. 

Mr.  Sugden  and  Mr.  GriffUh  Bickards  cmOrd.  ^"^  the^  matter 

Chambbrs. 

The  Lord  Chancellor  :  — 

This  case  ariseg  out  of  the  bankruptcy  of  Messrs.  Clum- 
here  and  Son.  It  is  an  appeal  from  the  decision  of  the 
Tiee-Chanoellor,  and  now  stands  for  the  judgment  of 
this  Court 


The  fiusts  are  these:  fPUKom  CAomfelv,  the  brollier  of 
A*  H.  dutmbere  die  dder,  proved,  under  the  commis- 
sion,  a  ddit  of  862.  le.  9d.  against  the  joint  estate^  and 
S,7M/.  2e*  6d.  due  ou  a  promissory  note,  which,  with 
interest,  amounted  to  the  sum  of  4^027/.  9e.  Id.^  against 
die  separate  estate  of  A^  H.  Chambers  the  elder.  He 
further  proposed  Mid  offinred  to  prove  against  the  same 
estate  a  sum  of  6981.,  due  on  another  promisBory  note; 
but  the  oommissioners  lefiosed  to  permit  this  proof,  in 
consequence  of  his  holding  securities,  which  he  was 
unwilling  to  relinquish. 

Afker  be  had  thus  proved  the  first  debt,  WUHam 
Ckembere  brought  an  action  against  his  brother  for  the 
amount  proved,  the  sum  attempted  to  be  proved,  and 
other  sums  due  upon  promissory  notes,  or  alleged  to 
haive  been  advanced  after  the  bankruptcy.  This  action 
was  commenced  in  the  Court  of  Exchequer,  and  no 
defence  being  made,  judgment  was  suffered  by  defiEiult 
fer  the  ndiole  amovnt  80i^;fat  to  be  reo6vered.  A  writ 
of  ttebcitioQ  was  then  sued  out,  and  indorsed,  to  levy  a. 
soffi  of  more  than  6,000A^  which  included  the  su{n 
proved,  the  sum  offered  to  be  proved,  and  the  sums  sub- 
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1828.       sequently  advanced.     Upon  this  execution,  so  sued  out 

and  so  indorsed^  the  sheriff  took  in  execution  proper^  that 

CnluBEM, '    formerly  belonged  to  the  bankrupt  A.  H.  Chamhen  the 
In  the  matter  elder,  but  which  was  then  in  the  possession  of  the  assignees. 

Chambers.' 

Under  these  circumstances,  a  petition  was  presented 
to  the  Vice-Chancellor^  and  an  order  was,  in  consequence, 
made,  that  WilUam  Chambers  should  direct  the  sheriff 
to  withdraw  from  the  possession  of  the  property  seized, 
and  re-deliver  it  to  the  assignees.  Against  this  order  the 
present  appeal  has  been  preferred. 

According  to  the  opinion  expressed  by  the  Court,  on 
a  recent  occasion,  if  WUtiam  Chambers  had  confined 
his   action  to  the  debts  which  had  not  been   proved 
.  under  the  commission,  the  Court  would  not,  as  they 
were  distinct  debts  upon  distinct  contracts,  have  consi- 
*  dered  itself  called  upon  to  restrain  him  from  proceeding 

in  the  action.  That  would  have  been  in  accordance 
with  the  opinion  I  lately  expressed  in  the  case  of  ex  parte 
Edwards  (a)  ^  to  which  I  fully  adhere.  On  the  other 
hand,  if  the  action  had  been  brought,  judgment  obtained, 
and  execution  sued  out  on  the  debt  actually  proved 
under  the  commission,  and  the  sheriff  had  taken  in  exe- 
cution the  goods  of  the  bankrupt  in  the  hands  of  the 
assignees,  the  Court  would  and  ought  to  have  interfered;, 
for  as  regards  tlie  debt  proved,  the  proof  is  an  election 
to  take  under  the  commission,  and  the  party  can  have 
no  right  to  seize  in  execution  property  in  the  hands  of 
the  assignees. 

In  this  case,  bodi  causes  of  action  were  united.  The 
petitioner  united  the  sums  that  he  had  proved  under  the 

(a)  Ante,  {]•{•  124. 
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commission,  and  those  which  he  had  not  proved,  inctud-        1828. 
ing  what  had  been  advanced  by  him  after  the  bank- 
niptcy.     Assuming  that  if  he'  had  confined  his  action  to     Chambbrs. 
the  debt  not  proved  mider  the  commission,  and  had  ^  the  mattar 
accordingly  sued  out  execution  against  the  goods  of  the     CHAMBiRa. 
bankrupt  for  that  debt  alone,  the  Court  ought  not  to 
have  interfered;  assuming  this,'  (for  I  desire'  that  I 
may  not  be  understobd  as  expressing  any  opinion  upon 
the  point,)  it  becomes  material  to  consider  what  is  here 
the  actual  state  of  the  case.     In  this  action  Mr.  William 
Chambers  has  thought  proper  to  include  both  what  was 
and  what  was  not  proved ;  and  it  is  under  such  circum- 
stances that  I  am  now  to  determine  what  course  it  is 
proper  to  pursue,  and  what  order  it  becomes  tiie  Court 
to  pronounce. 

V  It  was  said  at  the  bar,  that  the  Court  might  make 
a  qualified  order  —  an  order  restraining  the  execution  as 
to  the.  debt  proved  under  die  commission,  but  leaving 
the  execution  in  force  as  to  the  remainder.  The  form  of 
such  an  order  was  not,  however,  suggested,  nor  were  the 
diflBciilties  likely  to  result  fix>m  it  examined  or  considered. 
If  an  application  had  been  made  to  the  Court  of  Ex- 
chequer to  stay  the  proceedings  as  to  part  of  the  cause 
of  action,  that  Court  could  not  have  made  such  an  order ; 
or  if  it  be  said  that  the  Court'of  Exchequer  might  have 
ordered  a  notte  prosequi  to  be  entered  as  to  the  sum 
proved,  a  question  would  arise,  whether  such  an  order 
would  be  consistent  with  the  6  Geo.  4.  c  16.  s.  59.,  by 
which  it  is  provided,  that  any  creditor  who  shall  have 
elected  to  prove  or  claim,  if  the  commission  be  after- 
wards superseded,. may  proceed  in  the  action  as  if  he 
had  not  so  elected.  A  right  is  given  him  to  proceed  in 
his  action,  previously  relinquished;  but  by  entering  a 
noUeprwequij  that  part  of  the  action  to  which  it  applied 
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1828*       would  be  eztinguiihed,  and  could  not  afterwards  be 

proceed^  on,  lo  that  the  party  would  be  compelled  to 

CnAJuusM.    begin  de  mooy  which  is  inccmsistent  with  the  language  of 
In  thcmatter  j,^  ^^^^^ 

Chambibs. 

The  only  course^  then,  would  be  for  the  Court  to 
stay  the  proceedings  altogether,  leaving  the  party  to 
alter  his  own  record  so  as  to  get  rid  of  the  eadsting 
objiection,  and  to  i^ly  for  another  writ  of  exeoitioa 
to  the  sheriff.  Tb^se  difficulties,  it  isr  to  be  rememberec^ 
are  difficulties  created  by  Mr.  JVUUam  Chamhers  himself, 
and  he  is  not  entitled  to  complain  that  the  Court  will  not 
take  them  upon  itself.  He  must  be  left  to  deal  with  his 
own  record  in  the  Court  ci  Exchequer,  as  he  may  be 
advised.  It  is  not  for  this  Court  to  suggett  the  course 
which  he  ought  to  pursue ;  but  if  he  should  succeed  in 
getting  rid  of  the  difficulQr,  and  should,  upon  a  new 
writ,  take  the  goods  of  the  bankrupt  in  execution,  he 
may  come  here  BigBixxj  and  it  will  then  be  for  me  to 
decide  the  more  important  question,  whether,  when  a 
party  has  proved  for  one  d^t  under  a  commission,  and 
brings  an  action  and  recovers  judgment  for  a  distinct 
debt,  he  has  a  right  to  take  in  execution  the  goods  of 
the  bankrupt  in  the  possession  of  the  ass^ees.  That 
point  it  is  unnecessary  for  me  to  determine  at  present* 
I  am  anxious  not  to  express  any  opinion  upon  it.  But 
9B  the  case  now  stands,  I  am  bound  to  decide  that  the 
executi<m  must  be  withdrawn  altogether;  and  it  is  on 
this  ground,  and  on  this  ground  only,  that  I  affirm  Uie 
order  of  the  Court  below. 

Petitk>n  of  appeal  dismissed,  with  costs. 
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Ex  parte  MINCHIN.  —  In  the  matter  of  MINCHIN,        V.  C. 

CARTER,  aad  KELLY.  ^^^^  ^^^'^ 

January  19, 

m  1829. 

Jl  HIS  was  a  petitioii  by  the  bankrupt  Mimehin,  stating  ^^^^^^^  A.»  be- 
thathe  had  pud  20#.  iathe  pound  on  his  separate  estate^  partnm,  bad 
from  which  a  surplus  was  carried  to  the  joint  estate,  on  J^donhb" 
yfhUtk  12$.  6dl  in  the  pound  had  been  paid^  and  pfsying  ^^T'^*^  **^' 
that  he  might  be  declared  to  be  entitled,  to  his  sole  use,  the  pound  bad 
to  an  aHowance  of  5iL  per  cent,  not  exceeding  400L  SSTjo^i^, 
Upon  the  separate  estates  of  the  other  partners.  Carter,  but  oa  the  se- 

^  '  pante  eetates  of 

and  Kelfyp  a  sufficient  dividend  had  not  been  pajjd.       .  thetwo  other 

partnena  tuffi- 
cient  diTJdend 

Mr^iStaydtoi  and  Mr.  Wright  for  the  petition : —  hadpotbeen 

.   that  under  the 

The  question  which  this  petition  presents  for  th^  a!^  «UthSi 
consideration  of  the  Court  is,  whether  Mr.  Minchin  ^hisaoieuM, 

to  an  allowanoe 

is  act   eatitkd    to    the   allowmce   claimed,    without  of  fire  per  cent 
refinrence    to  his  partners.      Lad    Tkurhw,   indeed,  ^"^^^^ 
decided    against   a  similar  demand  in  ex  parte  Bate,  TbealUnranoe 
1  Bro.  C.  a  463.,  but  the  propriety  of  that  decision  J^^XfiSSdM- 
has  always  been  doubted.    For  the  purposes  of  this  ^^^^^^^^ 
aigument,  however,  it  is  not  necessary  to  question 
the  authority  of  that  case,  because  we  rdy  upon  the 
construction  of  a  dause  in  the  late  bankrupt  act,  which 
differs  materially  from  the  5th  Geo.  2.  c.  30.  s.  7.,  by 
the  strict  words  of  which,  after  much  hesitation  and 
with  evident  reluctance.  Lord  Thurhw  admitted  tha| 
he  was  bound.    A  comparison  of  the  clauses  in  the  two 
acts  will  shew,  that  the  recent  enactment  upon  the  sub- 
ject must  have  been  intended  to  alter  a  rule  diat  operated 
most  unjusdy,  and  which  had  the  effea  of  confounding 
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1829.  the   prudent   with    the   speeaialdve   and   extravagant 

^-^  partner.(a) 

MiMCHIN. 

In  the  matter       lnthc6Geo.4.  c  16.  8.128.  the  words  are,  «*  every 

MiNCBiK  bankrupt  shall  he  allowed  five  per  coit.,^  &c^  v^iilst  in 

an    others,  ^jj^  5  q^^  2.  c  SO.  s.  7.  they  are,  <«  all  and  every  person 


(«)  Bythe tf  Geo.  fl.  cso.  u  7.  By  the  6  Geo.  4.  c.  16.  s.  lis., 
it  is  enacted:  **  That  off  a»d  it  is  enacted  :*<  That  ^vny  &niik- 
everffpenon  and  penom  so  U^  rvpt  who  shall  have  obtained  his 
come  or  to  become  bankntpis  as  certificate,  if  the  net  produce  of 
aforesud,  who  shall  within  the  his  estate  shall  pay  the  creditors 
time  limited  by  this  act  surrendtf  who  have  proved  under  the  com- 
him,  her,  or  themsdves  to  the  misaontenshiningsinthepound* 
actai^  commissioners  named  and  shaU  be  allowed  Jhe  per  cetiL  oui 
authorised  in  or  by  any  cpmmis-  ^  ndk  prodmce,  to  be  paid  Inm 
non  of  bankrupt  awarded  or  to  by  the  assignees,  provided  tacft 
be  awarded  against  him,  her,  or  aOonHmce,  ehaU  not  exceed  fiw 
them,  and  in  all  things  conform  htmdred  poandt^  &c. 
as  in  and  by  tlus  act  is  directed, 

MhaU  be  allowed  ike  mm  if  five       And  by  section  ISS,  <<  That  in 
poundi  per  eetUum  out  of  ike    all  joint  commissions  underwhidi 
met  produce  of  all  ihe  estate    any  partner  shall  have  obtained 
that  shall  be  recovered  in  and    his  c^ficate,  if  a  sufficient  din* 
recdved ;  which  shall  be  pud    dend  shall  have  been  paid  upon 
unto  him,  her,  or  them  by  the    the  joint  estate  and  upon  the 
said  assignee  or  assignees  of  the    separate  estate  of  soch  partner, 
sttd  commissioners,  in  case  the    he  shall  be  entitled  to  his  allow- 
net  produce  of  the  said  estate,    ance,  althou^  his  other  partner 
after  such  allowance  made,  shall    or  partners  may  not  be  entitled 
be  soffident  to  pay  the  creditors    to  any  allowance." 
of  the  Sttd  bankrupt,  who  have 
prored  thdr  dd)to  under  the  said 
oommisnon,  the  sum  of  ten  shiU 

lings  Jn  the  pound,  and  «o  Of  <A« 

said  five  poundi  per  centum  thall 

not  amount  intke  whole  to  above  the 

turn  tf  two  hundred  poumk^'&c. 
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aiid.persoDs  bo  become  or  to  become  banknipts,  ahall  be       1889. 
allowed  ike  sam  of  6L  per  centmn^''  &c. — expresBioiis      jT^'^ 
which  fettered  Lord  Tkurlow^  and  led  him  to  the  con-     Mimchin! 
chision  that  several  partners  were  to  be  regarded  as  one,  ^  ^^  matter 
so  fiir  as  reqpected  thar  right  under  the  statute  to  an      Minchik 
allowance.    But  if  any  doubt  can  exist  as  to  die  true 
ccnistruction  of  the  128th  section^  it  must  be  remored 
bj  section  129,  which  was  evidently  framed  with  reference 
to  ex  parte  BaU^  and  .to  alter  the   injustice  of  the 
practice  founded  on  that  decision. . 

In  the  same  spirit  of  legislation,  it  will  be  seen,  on 
reference  to  the  130th  section,  that  eadi  bankrupt  is 
now  to  be  considered  as  st(uiding  alone  and  indepen- 
dently, and  liable  to  punislunent  or  forfeiture  for  his  own 
miaooiiduct  or  irregularities,  but  not  for  those  of  his 
partners  in  trade.  By  the  late  act  a  new  and  most 
benefidal  rule  was  introduced,  and  there  is  nothing  to 
omtradict  the  dear  .and  express  meaning  of  the  words 
in  the  dauses.to  which  jreferenoe  has  lieen  made. 

If  the  other  partners.  Carter  and  KeUy^  become  en- 
i^tled,  and  apply  hereafter  for  their  several  allowances,^ 
the  total  amount  will  still  fall  fer  short  of  4ve  per  cent 
upon  the  sum  already  divided  amongst  the  creditors. 

Mr.Mmlo^for  the  assignees:  — 

By  the  5  Geo.  2.  c  30.  s.  7.,  the  law  previous  to  the 
present  bankrupt  statute,  it  was  enacted :  *<  That  all  and 
every  person  and  persons  so  become  or  to  become  baidc- 
mpts,  who  shall  be  allowed  the  sum'  of  five  pounds  per 
centum  out  of  the  net  produce  of  all  the  estate  that  shall 
be  recovered  in  and  received."  The  true  interpretation  of 
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1889^       this  ctoiise  WM  decided  by  Loffd  Tlbrfap,  ate 


liberatk»f  to  be,  that  ifae  joint  and  sqxurate  ee0CCf  weM 

MiNCB^N.     not  to  be  oonndered  dietiact,  at  if  two  oonuniokiifl  had 

la  tbe^matter  ^^q^  but  as  coQflolidated,  and  that  only  one  aUowanca 

MiMcanf     flbpold  be  payaUe»  JSm  parte  Bat^  1  Bro.  468.  (a)    And 

aiKiotheri.    i|| ^^^0^/^,1^  13|^ 70, the Vioe-Chanoelh^ 


^*  Front  that  deeudon  (ttt  parU  Bak)^  which  I 
ojnding  on  me^  I  oondudei  that  in  determimng  the 
qoestion  of  aUowanoe,  the  joint  and  yqiarate  eUata  are 
not  to  be  considered  as  distinct,  and  as  if  two  cooimii^- 
sicms  had  issued ;  but  only  erne  allowance  is  made." 

Wkh  respect  to  the  doctrine  of  er  parte  Bate  being 
doubled  by  the  profcariony  because  if  three  sgpamte 


(a)  In  ex  parte  JkOe,  in  re  tlioi;^  not  quite  15i,  on  tlie 

Bate    aod   Hencket,    the   first  whole,  was  entitled  to  the  full 

question  made  was,  whether  the  allowance ;  but  Hencket^  who  had 

petraDner  could  hare  two  allow-  not  paid  lOf.  iipKn  fait  moiet/y 


,theooe  ia^eipsotartbe  waseatSiMtanstlifag.  Botttab 

separate^  the  other  of  the  joint  opinion  his  Lordship  afterwards 

estate;  ll^t  the  Lord  Chancellor  thaagedf '  for  a  few  dagm  after 

was  dearly  of  opinion  this  could  he  declared  that  the  bankrupts 

not  be.    Hie  next  and  principal  were  entided  tioder  the  act  of 

questba  was,  whether  Hendhei  parliament  to  the  som  of  500i^ 

was  eutitlad  to  any  alkmance ;  bdag  aa  aHowaaee  of  ten  per 

and  if  so,  whether  the  same  cent,  in  respect  of  their  joint  and 

should  be  part  of  the  sod.  to  sqwrate  eflfects;  and  that  the 

which  the  petitioner  would  be  sameought  to  be  divided  betwem 

entitled.  them,  according  to  the  propor- 

TheLordChancellor^ thought  tions  which  the  surplus  of  each 

ihe  proper  way  of  consideriag  of  their  separate  estates^  aftet 

the  qaeHion  woald  be^  tiid^g  payment  of  thwr  taqpeotiTe  uh 


thedehtoaswellasthaeftctain  paiate  dd>U|  and  the  respective 

moieties.    £aie,  ihtrtfofe^  hay-  moieties  of  their  joint  estate, 

ing  paid  in  fact  above  sOf .  in  the  have  contributed  to  the  payment 

pound  on  the  m<nely  of  the  debts,  of  thdr  joint  debts." 
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commiaBioiui  were  in  opentkm  each  bankrupt  wonid  be       1689* 
eiitidedtAiBfUralk>WBiioe»  and  thatybeoBUfletheoom       S"^^ 
mifldons  are  for  the  convenience  of  the  creditam  eonsc^-'     MmcHiif. 
daled^  die  bankropti  onght  not  to  be  prgudioed,  it  it  ^  ^^i 
too  kite  to.  inquire  wbe&er  any  and  what  weight  ia  due     Ifof  caiir 
to  theie  doubtt;  and  we  cannot  suppow  that  reasoning 
80  obmos  did  not  present  itwlf  to  the  mind  cf  Losd 
TkurhWf  who>  upon  a  careful  examinatian  of  the  words 
of  the  statute,  determined^  that  under  a  joint  commis- 
sion such  right  to  more  than  one  aUowanoe  doss  not 
exist.    But  even  sapposing  Lord  Tkurlou/n  opinion  to 
be  erroneous,  it  is  not,  after  the  law  has  been  settled  fibr 
fiftj  years,  and  the  praetioe  in  obedienoa  to  it,  fiv  the 
Court  to  disregard  all  prewoBsdedamst,  and  to  csuidid 
its  own  judgment  upon  what  it  may  suppoae  the  Coorl 
ought  originally  to  have  determined.    This  alteradon 
can  now  be  eflfected  only  fay  the  intdrpositicai  of  the 
legislature.    There  is  scarcely  any  judge  who  has  not 
eKptemei  his  £sa{q[irobBtioii  of  Jbwsf  yi.Bm$d{a);t 
but  no  one  has  ever  thought  it  right  not  to  consider  tin 
decision  in  that  case  as  settled  law* 


If  the  petidcmer,  therefore,  has  any  right,  it  must  be 
under  the  wiNrds  of  the  9000. 4.  e.  16.  ss.  188  and  IW; 
But  the  words  of  the  new  act  (ft)  are  not  90  stroi^  in  ikvour 


(a)  1  Bro.  CC.  869.    See  ex  Warner ^  1  Rate^  886;  ex  parte 

parte  Comings  9  Vei.  1 1 7 ;  at  parte  Hooper,  1  Merivatt,  7,  ftc. 

Bdgk,  11  Fee.  40S|   ex  parU  Q)  Rbinportsaf  tooUtrve; 

Fimden,  11  Vm.  404;  ^ofrtiT.  thatb3rtfie6  0eo.4.&l«.f.l98.' 

W^Ucwionf  IS  Vei»  19S;  ex  parte  the   bankrupt's   mllowance  was 

MomUfort,  14  Ve$*  eoe  i  ex  paHe  increiad  le  double  ila  fiNnaar 

Coombe,  17  Vei.  570 ;  ex  parte  amoant.     See  note  to  ex  parte 

WhUbread^  1  Rote,  298  ;  tx  parte  JDauis,  ante,  page  SS.  " 
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1829.       of  a  dbdnct  allowance  to  each  bankrupt  as  the  words  of 
_  the  old  act;  for  m  the  5  Geo.  2.  c  80.  s.  7.  the  words 

MiNCHiK.  are  "  all  and  every,'*  and  m  the  Ute  act  the  word  **  all  *' 
In  the  matter  jg  omittrf,  and  the  only  word  used  is  ^  every,"- &c.  As 
MiNcHiN  fiur,  therefore,  as  the  words  can  be  supposed  to  alt^r  the 
law,  it  is  in  diminption  of  the  right  of  the  bankrupt 
Ncnr,  as  it  has  been  said  that  the  doctrine  of  ex  parte 
BaU  has  been  long  doubted  by  the  profession,  is  it  rea- 
sonable to  suppose  that,  if  the  legislature  had  intended  to 
alter  the  law,  it  would  have  been  by  this  general  state- 
ment, instead  of  by  a  specific  enactment?  A  similar 
inference  was  noticed  by  the  Lord  Chancellor,  in  the 
course  of  the  argument  upon  the  construction  of  another 
dause  c^  the  statute,  on  an  appeal  in  the  case  of  ex 
parte  Edwards,  (a) 

•That  the  legislature,  if  it  had  intended  thus  to  alter 
the  law,  Would  have  expressed  its  intendon  by  clear  and 
^lecific  enactment,  mqr  also  be  inferred  from  seddon 
IM  <tf  the  same  statute.  It  was  settled  in  ex  parte 
PoweUf  1  Mad.  68,  that  a  bankrupt  who  had  obtained 
his  certificate  and  paid  the  statutable  amount  of  dividend, 
could  not  claim  the  allowance,  unless  his  partner  >as 
also  entitled,  the  allowance  being  pnly  jcnntly  diCNable* 
This  hardship,  by  which  the  innocent  was  punished  for 
the  guil^,  the  legislature  thought  it  right  to  remedy ; 
and,  so  thinkings  it  did  not  express  itself  by  vague 
and  general  words^  but. by  the.  specific,  enactment 
contained  in  the  129th.  section.  That  section  was 
framed .  with  reference  to  ex  parte  Powell,  and  not 
to  ex  parte  Bate.    It  is  dear^  therefore,  that  the  law 


{a)  AiiieppB^ lie.   8tt  eg perie Burg^u,  i  Gl.  ^  J.  199. 
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as  it  existed  previoils  to  the  6  Geo.  4.  i,  lO/reoMlini'       18291 

unaltered.  _' 

Ejt  parte 

MlNCHIK. 

-----        ^  '       In  the  matter 

The  Vice-Chancellob  :  —  of     . 

MiNCHur 
With  reference  to  this  petition,  it  appears  to  me  that    ^     20*' 
my  decision  must  be  governed  by  the  words  of  the  late 
bankrupt  act.     These,  it  will  be  observed,  di£fer  mate- 
rially from  the  words  in  the  5  Geo.  2.  a  30.  s.  7^  on 
which  Lord  Tbmrbni/s  decision  in  ex  parte  Baie  was 
founded.     (The  Vice -Chancellor  here  referred  to  the 
5  Geo.  2.  c  30.  s.  7.  and  the  6  Geo.  4.  c  16.  ss.  128  and 
129.)  Considering  these  clauses  together,  and  particularly 
the  concluding  words  of  the  129th  section,  *^  he  shall  be 
entitled  to  his  allowance,  although  his  other  partner  or 
partners  may  not  be  entitled  to  any  aUowance,''  that  is, 
not  entided  for  any  reason  whatever^  I  cannot  but  think 
that  the  legislature  contemjdated  the  separate  payment  of 
each  partner's  allowance.     Finding  a  material  departure 
from  the  words  of  the  5  Geo.  2.  c  SO.  s.  7.  in  the  new 
bankrupt  act,  and  applying  my  mind  to  the  constructimi 
of  the  dauses  in  question  according  to  the  usual  meaning 
of  words   in  the  English  language,   I  am  bound  to 
decide  that  each  partner  is  entided  to  his  separate 
allowance,  and  that  the  prayer  of  this  petition  ought  to 
be  granted. 


I  understand  it  to  be  admitted  at  the  bar,  that  a  final 
dividend  has  been  made.  I  make  this  observation, 
because  in  the  case  of  ex  parte  Davis^  in  the  matter  of 
JSorfee,  where  I  ordered  the  bankrupt's  allowance  to  be 
paid,  I  proceeded  on  the  authority  of  ex  parte  Sqfibrdf 
2  GL^J.  128,  which  was  cited  at  the  bar,  but  in  iriiich 
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1829.  CBgdf  I  hiTO  been  siiioe  infiiniiedy  that  die  dividend  had 

been  advertised  as  a  first  and  final  dividend,  la) 

Sm  parte  ^ 

BftZMCBUf. 

lo  the  msUflr  Ordered  according  to  prayer  of  petition, 

and  othon.  ------------------------------------- --^*------—-—- 


(a)  Jnte^  j^tige  86. 
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aSd  December  182S. 

The  Vice-chancellor  stated  that,  in  conference  with 
the  Ix)rd  Chancellor,  it  had  been  determined  bjr  his 
Lordship  that  the  Vice-Chancellor  may  direct  a  petiticm 
to  be  heard  before  the  day  of  petitions  for  which  it  had 
been  answered ;  and  that  the  rule  stated  in  ex  parte 
CharUony  2  GL  jr  J*  S90.,  having  been  productive  of 
inconvenience,  must  be  altered. 
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Letter  addressed  by  the  Secretary  of  Bankrupts  to  the 
Lists  of  Commissioners  in  London. 

Gentlemen,  Quality  Court,  Not.  20, 1828. 

It  having  been  communicated  to  the  Lord  Chancellor,  that 
coiisiderable  diversity  of  practice  existed  amongst  the  different 
lists  of  Commissioners  of  Bankrupts^as  to  the  costs  allowed  in  the 
taxing  of  bills  for  proceedings  under  commissions  of  bankrupt, 
and  that  a  schedule  of  such  costs,  as  should  in  general  cases  be 
allowed,  would  be  extremely  useful,  his  Lordship  referred  the 
subject  to  four  experienced  Commissioners  for  their  consideration. 
Hie  attention  of  one  of  those  gentlemen,  Mr.  Pensam,  was,  from 
sevei^  indisposition,  interrupted  before  the  business  was  com- 
pleted ;  but  the  other  gentlemen  have  reported  to  his  Lordship  as 
follows :  -^ 

^'  In  obedience  to  your  Lordship*8  instructions,  we.  have 
taken  into  our  consideration  the  costs  incident  to  proceedings 
under  commissions  of  bankrupt,  and  we  haye  prepared  two  tables, 
annexed  to  our  report,  ascertaining  the  costs  which  we  submit 
as  proper  to  be  allowed  to  the  solicitor  and  to  the  messenger. 

«  In  the  course  of  our  inquiry  we  have  been  attended  by 
solicitors  of  experience  and  respectability,  and  by  all  the  mes- 
sengers ;  and  we  beg  to  lay  before  your  Lordship  a  concise  state- 
ment of  the  principles  by  which  we  have  been  guided  in  forming 
oiir  conclusions.  The  order  of  the  26th  of  February  1807  having 
regulated  the  costs  of  solicitors  in  general  business,  we  have,  in 
every  instance  to  which  they  are  applicable,  adopted  the  pro- 

VoL-  III.  L 
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Tinions  of  that  order ;  in  other  instances  we  ha^e  endeavoured  to 
ascertain  a  reasonable  compensation  for  time  actually  employed, 
according  to  the  ordinary  rate  of  professional  remuneration; 
conceiving  that  while  on  the  one  hand  fictitious  or  exaggerated 
charges  should  be  rigorously  excluded,  on  the  other,  the  scale  of 
fees  ought  not  to  be  reduced  so  low  as  to  deter  practitioners, 
established  in  general  practice,  from  undertaking  a  department 
of  their  profession,  where  integrity  and  skill  are  not  less  useful, 
nor  less  requisite,  than  in  any  other. 

^  The  proceedings,  prior  to  the  choice  of  assignees,  are  so 
imiform  in  all  bankruptcies,  that  few  cases  will,  we  believe,  occur, 
ijbr  which  a  provision  may  not  be  found  in  the  proposed  table. 
In  reference  to  the  subsequent  proceedings,  we  have  endeavoured 
Xo  provide  for  ordinary  occurrences,  and  to  supply  some  general 
rules,  the  application  of  which,  in  extraordinary  cases,  must  be 
left  to  the  discretion  of  the  Commissioners ;  with  this  caution^that 
their  discretion  be  confined  to  the  subject  of  charge ;  but  the 
rate  sh^ould  always  be  conformable  to  the  table,  wherever  the 
table  assigns  a  rate  applicable  to  the  occasion.*' 

In  consequence  of  the  above  report,  the  Chancellor  has  desired 
me  to  enclose  copies  of  the  tables  referred  to,  and  to  which  his 
lA>rdship  recommends  the  different  lists  of  Commissioners  of 
Bankrupts  to  conform  in  the  taxing  of  bills  which  may  hereafter 
«ome  before  them. 

I  have  the  honour  to  be, 
Gentlemen, 
Your  obedient  humble  servant, 

FRANCIS  BARLOW, 

Seoratary  of  BMkMptt. 
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TABLE  I. 
SOLICITOR'S  BILL  OF  COSTS. 


Section  I. 

SoKciioi^s  BiU  of  Com  prior  to  and  mcbidiiv  ^  C*ofce  qf 
Assignee$4  * 

£    M.  d. 
Ikstructions  for  commission,  including  attendances 

relative  to  petitioning  creditor's  debt 10    0 

Attending '  and  examining  witnesses  relative    to    the 

trading  and  act  of  bankruptcy 0  IS    4 

Attending  to  search  whether  a  prior  docket  has  been 

struck 0    6    8 

The  prweding  chtfgcf  prodnde  any  ftirther  oobIs  of  inquiry  prdimiiiary 
to  the  < 


Drawing  and  ingrossing  affidavit  of  debt,  exclusive  of 

payment  for  oath 0    6    S 

Attending  to  get  the  same  sworn  0    6    8 


*  Tlie  commiwinnert  intended  it  to  be  undentood,  that  to  ererj  arttole  of 
charge  in  fafilk  of  oiMta  a  data  diould  be  affixed,  and  that  no  diarge  for  budotm 
iiiiwiiieaumiiiid  bj*  ^^te^  '^'^^  an j  general  charge  for  buiincst  not  stated  in 
detail,  dioiild  in  an  j  oaae  be  allowed. 

Hie  eoaunimooen  alio  oomidered  that  the  charge  for  drawing  bills  of  ooilt, 
though  ficquentlj  made^  should  not  be  allowed ;  first,  because,  under  the  order 
of  February  1807,  the  eliarge  is  ooofoied  to  taxation  between  party  and  party, 
(Wrames*  OrdierB,,470^  n.)  while  the  taxation  before  commissioners  must  be  cqo« 
sidcred  as  made  between  solicitor  and  client ;  and  next,  because  tbej  thoi^t  it 
unreasonable  that  the  preparation  of  the  bill,  being  o  proceeding  for  procuring 
payment  to  the  solicitor,  should  be  the  sutject  of  a  charge  against  the  cUeot 

L  2 
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£   s. 

Solicitor's  fee  on  petitiooi  viz.  half  the  fee,  the  other 
half  being  included  in  the  bill  of  the  office  of  the 
secretary  of  bankrupts,  where  the  petition  is 
prepared 1 0  10 

Solicitor's  fee  on  suing  out  a  commission,  including 

necessary  communication  with  the  messenger  ......  1     0 


Qmmissianer^  Fees  on  opening  a  Commission. 

[In  London,  the  Uirae  eommiMfoners  Attendlug  are,  under  the  statute^  entitled 
to  £1  caeb,  at  eaeh  meeting.  The  toUdtor  is  entitled  to  a  lilie  fee  at  eaeh 
meeting,  ibr  himself  and  one  clerk.] 

At  public  meetings,  extra  clerks  at  the  discretion  of  j^ 

the  commissioners,  each  clerks •. 0    5    0 

Solicitor's  fee  on  opening.. 10    0 

No  charge  should  be  alloircd  to  the  solicitor  fbr  attendance  at  meetings 
of  the  oommiaioners  prior  to  afQudication,  where,  in  the  judgment 
of  commissioners,  the  adjudication  has  been  prevented  bj  n^gence 
or  want  of  due  diligence  in  the  solieitor  or  petitioning  creditor. 

Provisional  assignment  and  counterpart 3    0  0 

Parchment 0  10  0 

Commissioners*  fees  on  executing  the  same 3    0  0* 

Solicitor's  fee 10  0 

In  deference  to  long-established  custom,  we  hare  allowed  to  the  soli- 
citor a  fee  of  j81  on  every  deed  executed  by  the  oommissinners,  but  . 
we  do  not  understand  the  principle  on  which  that  fee  is  claimed. 

Provisioaal  bargain  and  sale  and  counterpart  3    0    0 

Ptochment.. 0  10    0  ■ 

Commissioners*  fees  on  executing  the  same 3    0    0' 

Solicitor's  fee..,i 10    0 

Commissioners'  fee  on  acknowledging  the  same  «.  0  40  .  6  . 

Solicitor  attending  thereon OSS 

Solicitor  attendmg  to  get  the  same  enrolled  in  Chancery, 

under  statute  27  H.  8.  c.  16«  and  for  the  same 0    6    8 
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If  the  Enrobneni  is  made  in  a  Common  Law  Court. 

£    s.    d. 
Solicitor  attending  at  Judges' xharobers  for  fiat,  and  to 

docket  and  carry  in  roll 0    6    8 

Enrolling per  folio 0    0    8 

We  see  no  necearity  for  any  other  enrolment  than  on  the  law  ride  of  the 
Gburt  of  Chanoery,  bj  ^ioh  theie  additkmal  attendanen  woold  be 
aired. 

Where  the  property  it  rituated  in  a  regUter  county,  the  usual  lees  on 
registration  should  be  added. 

Solicitor's  fee,  on  filing  memorandum  with  the  registrar, 
pursuant  to  the  statute  6  Geo.  4.  c  16.  s.  96.  in 

each .  instance • 0    3    4 

Attending  with  and  for  commission^,  adjudication,  and 

,  assignment)  to  be  enrolled  under  s.  96 ....•  0    6    8 

When  necessarily  entered  at  successive  times,  for  each 

attendance 0     3    4 

Assigqment  and  counterpart   .i 3    0    0 

If  after  prorisiooal  assignment,  £1  more. 

Parchment..., 0  10  0 

Commissioners'  fees,  on  executing  same    3    0  0 

Solicitor's  fee 10  0 

Bargain  and  sale,  and  counterpart 3    0  0 

If  after  provirional  bargain  and  «le^  £l  more. 

Parchment.. • ;..  0  10    0 

Commissioners'  fees,  on  executing  the  same 3    0    0 

Solicitor's  fee 10-0 

Commissioners' fee,  on  acknowledging  the  same 0  10    6 

Attendances  thereon,  and  on  enrolment  and  registration,  as  before. 

Letters,  messengers,  Sec 0  10    0 

We  allow  no  fee  for  attesting  the  eiccution  of  the  oouoterpart  of  the 
bargain  and  sale^  and  assignment,  whether  proTisional  or  subsequent, 
eoneeiving  that  the  execution  of  the  counterpart  forms  a  portion  of 
,    .  the  business  of  the  meeting  at  which  the  original  is  executed,  and  that 

at  the  meeting  the  counterpart  executed  ought  to  be  delivered  to  the 
commissioners,  who  will  hold  it  as  a  security  for  the  due  adminis- 
tration of  the  property  by  thoie  to  whom  it  has  been  cooTcjed. 
L  3 
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Section  II. 
Solicitor's  Bin  qf  Costs^  subsequent  to  Oe  Choice  of  Assignees. 

S  s.  fk 
Portfolio  for  the  proceedings 0    7    6 

Draft  of  notice  to  parties,  befiwre  or  after  the  choice  of 
assignees,  not  to  part  with  property  to  any  one  but 

the  assignees r«....« 0    5    0 

Fair  copies  thereof,  and  senrice,  each   0    5    0 

Preparing  a  posting  bill  or  advertisement  fi)r  the  ^pre- 
hension of  the  bankrupt  ^ 0    5    0 

Copies  thereof  for  printer,  eadi «.«, • 0    2    6 

Attending-  printer  with  a  common  cht  special  advertise- 
ment   ••».•• • 0    6    8 

The  like  tUowaaeet  Ibr  adTertuementt  for  creditors  to  send  in  thor 
demands^  aid  for  payment  of  dSrideads,  and  for  ddicr  ordinary  adver- 
tjgeaanta  where  mmmiy,  intlie  progrtw  of  the  < 


Special  advertisements,  drawing  and  copy,  per  folio*  ...  0    1  0 

Attending  to  appoint  conference  with  counsel 0    6  8 

To  eounad  conforeoee  foe,  aoeording  to  circumtfancei^  and  elerk. 

Attending  conference 0  18  4 

Perusing  papers,  and  taking  instructions  for  brief  to 

co,unsel  to  attend  meeting  0  18  4 

Drawing  brief,  per  brief  sheet 0    6  8 

Copy ditto « 0    8  4 

Attending  counsel  with  brief • 0    6  8 


•  In  defining  the  extent  of  profosuonal  documents^  the  commiirionen  have 
employed  the  ordinary  terms  «  Folio  and  Brief-sheet.**  In  the  piocieeilingi 
regulated  by  the  order  of  the  Court  of  Chancery,  Ae  folio  eontains  ninety  words ; 
in  prooeedingi  in  the  Coortof  Ezeheqoer,  sefenty-ci^t  words;  in  all  other 
instanod^  aoeording  to  the  praetioe  of  eonTeyaneers,  serenty-twe  woids.  It  was 
not  without  reluctance  that  the  cornmisnoners  adopted  the  length  of  doeumcnls 
as  the  measure  of  remuneration,  but  they  were  unable  to  detise  any  ksi  execp- 
tionabfo  criterion. 
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£ 

Writing  special  leiten,  each  • 0 

Wricii^  general  letters,  do • 0 

Cfreular  copies ••••do • 0 

Attendances do 0 

Attendances  beyond  one  hour,  at  the  rate  per  hour 0  10 

Perusing  and  settling  draft  of  deeds  drawn  by  opposite 
parties,  for  purchases  under  the  comnii8sion»  io« 

eluding  additions  made  on  perusal,  per  skin* 0 

Attending  to  return  drafts  ••• 0 

Attending  execution  of  deeds,  by  each  party,  other  than 

conunissioners,  when  separate. •^•^••.^•••••«  0 

Drawing  abstracts  of  title,  per  brief  sheet*., ^^•. •«••.•  0 

Fair  copy  of  abstract,  per  brief  sheet 0 

Where  there  is  a  previous  abstract,  to  the  extent  of  that 
abstract,  a  fJEur  copy  only  should  be  allowed,  at  per 

brief  sheet  ^ * • 0 

Examining  deeds  with  abstracts,  per  hour,.*— .«•••.••,••.  0 
Perusing  abstracts  of  titles,  furnished  by  an  opposite 

solicitor,  for  every  three  brief  sheets 0 

Instructions  for  deeds 0  13 

Drawing  deeds  and  fair  copy,  per  folio  ••••.••.... 0 

Attested  copies,  exclusive  of  stamps,  per  folio 0 

Fair,  or  close  copies,  to  be  kept  and  filed  with  the  pro- 
ceedings, in  all  cases,  per  folio   • 0    0-4 

Attending  a  sale  of  property,  freehold,  copyhold,  or 

leasehold,  in  London   • •• ...••  10    0 

In  the  country,  at  the  rate  of  £S  S«.  per  dej,  end  expeniii. 
The  like  allownioe  on  all  neccsMry  ibecnce  lh»i  Londoa  00  the  ffcckd 
eflhirs  of  the  eommiauon. 

Making  out  a  list  of  proo&  of  jC20  and  upwards,  to 
enable  the  bankrupt  to  apply  for  his  certificate, 
per  folio.|..r 0    0    0 

Attending  the  commissioners  with  the  proceedings,  on 
their  signing  the  bankrupt's  certificate,  and  making 
a  memorandum  thereof,  to  file  with  the  pro- 
ceedings    • •••••••••••.•.•..•••••»•;•  10   0 
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Attending  the  assignees  preparatory  to  declaring  a  divi- 
dend, and  arranging  their  accounts  in  proper  form 
for  the  commissioners  • :.  0  IS    4 

Fair  copy  of  the  assignees'  accounts  to  be  signed  by 
them,  and  filed  with  the  proceedings,  if  made  by 
the  solicitor,  per  folio \ 0    0    4 

Attending  the  messenger  to  get  a  time  fixed  for  the 
second  and  subsequent  audits,  and  to  acquaint  the 
assignees    0    6    8 

Thedeclaration  of  dividend  being  made,  either  when  the  audit  is  fixed, 
or  at  the  audit  meeting,  requires  no  additional  charge. 

Attending  the  assignees,  assisting  in  apportioning  the 
amount  oi  dividend  to  be  paid  to  each  creditor,    . 
and  making  lists  accordingly,  at  per  hour 0    6     8 

Copy  of  the  statement  for  each  assignee,  per  folio 0    0    4 

Attending  and  examining  creditors'  vouchers  and  secu- 
rities on  payment  of  dividend,  and  drawing  receipts, 
for  each  receipt 0     10 

If  more  than  20,  according  to  the  time  employed,  per 

hour 0    6    8 

Attendance  on  die  assignees  generally  in  the  progress  of 

these  matters,  at  per  hour   0    6    8 

Examining  list  of  debts  and  dividends,  comparing  the 
same  with  receipts,  and  drawing  a  list  of  unclaimed 
dividends,  and  copy  to  be  filed  at  the  bankrupt 
office,  under  statute  6  Geo.  4.  c.  16.  s.  110.  per 
folio    : 0     1     0 

Attending  assignees  for  signature  thereto,  and  attesting 

the  same 0    6    8 

Attending  to  file  the  same  0    8    4 


Where  necessary  io  lay  a  Case  before  Counsel, 

Attending  the  assignees,  perusing  papers,  and  taking 

instructions    ....«;•••; .....r...  0  13    4 
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£  $.  d. 

Drawing  the  case,  per  brief  sheet  ;. %/0  6    8 

Fair  copy ditto' :....  0  S    4 

Attending  counsel  with  and  for  case 0  6    8 

Copy  of  opinion  for  assighees,  per  folio ; 0  0    4 

Attending  them  thereon  0  6    8 


t' 


When  a  Petition  to  the  Lord  Chancellor  is  necessary. 

Taking  instructions  fbr  special  petition.,.. 0  6  8 

Drawing  special  or  common  petition,  per  folio 0  10 

Copy  to  present,  per  folio    0  0  4 

Copy  for  the  Lord  Chancellor,  do 0  0  4 

Attending  to  present,  and  afterwards  for  the  same  0  6  8 

Copy  for  counsel,  per  brief  sheet 0  3  4 

Taking  instructions  for  special  affidavit 0  6  8 

Drawing  special  or  common  affidavit,  per  folio 0  10 

Attending,  reading,  and  settling  special  affidavit 0  6  8 

Or  according  to  time,  per  hour 0  6  8 

Engrossing  affidavit,  per  fblio' 0  0  4 

Attending  deponent,  reading  over  engrossment  of  spe- 
cial affidavit  to  him,  and  with  him  to  be  sworn 0  13  4 

Attending  deponent  on  common  affidavit,  and  with  him 

to  be  sworn   « 0  6  8 

Attending  to  file  affidavit,  and  afterwards  for  office 

copy  .* 0  6  8 

Search  for  counter  affidavit ...••«• ;•• 0  6  8 

Attending  for  office  copies  thereof,  and  examining  the 

same  • •  0  6  8 

Brief  cojues  of  petition,  and  of  all  affidavits  for  counsel, 

per  brief  sheet •.•••..  0.  3  4 

Drawing  observations  and> copy,  per  brief  sheet  •.•^•.••.  0  10  0 

Attending  counsel  with  brief ; 0  6  8 

Attending  court,  petition  in  the  paper,  and  not  heard,  . 

..     per  day 4 0  6  8 

Attending  court,  petition  in  hearing,  per  day  •••• •...  0  IS  4 
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Attending  settling  minutes  i>f  order  •••••• 0    6    8 

Attending  for  order,  and  examining  same ^ 0    6$^ 


Whert  a  MeeHng  qf  Creditor  $  is  convened,  under  tiaL  6  G«  4, 
c.  16.  8.  88  ^  133. 

Attending  the  assignees  and  taking  instructicms  on  the 
subject  of  the  meeting,  and  preparing  resolutions 
to  be  submitted  by  the  assignees  to  the  creditors  for 
their  consideration   ••••••« ••••• •• 0  IS    4 

Attending  die  meeting,  including  drawing  the  mono- 
randum  and  resolutions  of  creditors,  and  fair  copy 
for  signature,  solicitor  and  clerk ••••••• 10    0 


Where  a  sttdkieni  Numher  qfCrediiors  donotaUmd* 

lostracting  the  messenger,  by  direction  of  the  assignees, 
Id  a^y  to  the  commissioners  for  a  meeting  under 
the  proviso  in  sec.  88 •••••••••  0    3    4 


On  taking  a  Mortgagefls  Account  under  the  Order  of  8eft  March 

1794. 

Attending  the  creditor  on  his  claim,  and  perusing  his 

mortgi^e  security  and  account  .••••.••...•  0  13    4 

Instructing  the  messenger  to  apply  to  the  commissioners, 
for  ajmeettng  to  take  the  mortgagee'*  acoount,  and 
sign  order  for  sale •,•••, 0    3    4 

Settling  particulsRB  and  conditions  of  sale^  and  t»Ur 

mining  proof  sheets  •• «•••••.••«••••••»•• •..  0  10    0 

Solicitor  ^Hsoidiiig  sde  under  the  order .«•.. 10    0 

If  «bt  MmsiMioiien  attend  the  mI^,  they  «ra  cntitkd  t«  tlK4be  ofiBl 
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JVhere  the  As^ign^ei  are  served  uriih  a  Summons^  toekewCoMU 
why  a  Dividend  has  not  been  declared^  and  the  Commie  ■ 
siomre  require  the  Attmdame  cftheSoHcUor. 

£  $.  d. 

Attending  with  the  assignees  before  the  commissibnert  6  18    4 

FosU^of  letters  and  porCen^  aoiordiiig  to  MTsoiiiftMiOMr 


£i  eaee  ffCommUmefU  bgihe  Commiieianerr. 

Fk'eparilig  the  warrant  and  fiur  copy,  inchidiog  attendr 

ance  on  the  ^(munismoers  for  signature,  per  foHo    0    t    ^ 

Attendibg  taxing  bill  of  costs,  in  those  inslaneea  wbem 

it  caittiot  be  doiie  at  the  aq^t,  each  meciti#g,,4,.M*'  1    0   Q 

ClEM^  T.  SwAXSMMr 

Troc  MwtcAiam, 
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"      MESSENGER'S  BILL  OF  COSTS. 


£   ».   d. 
Attending  commissioners  for  appointment  to  open  com- 
mission   0    6    8 

Summoning    and    attending    commissioners,  at    every 

meeting. - ^ 0  10    0 

Summons  for  witnesses  when  necessary,  and  personal 

service  thereof,  each •;•••...••» 0,  6.  8 

¥^e  on  executing.provisional  Jiflsignment,  or  provisional 

bargain  and  sale,  each 0  10    0 

Warrant  of  seizure  and  duplicate  0  10    0 

Executing  the  warrant  at  each  place 0  13    4 

Summons  to>ankrupt  to  surrender,  and  duplicate  0    5    0 

Service  of  summons  on  bankrupt • •#••  0    6    8 

Preparing  advertisement  for  the  Gazette,  and  copy,  and 

attending  with  and  for  the  same 0    6    8 

Pens  and  paper  at  each  public  meeting 0    10 

Fee  on  executing  the  assignment,  or  bargain  and  sale, 
after  a  provisional  assignment  or  provisional  bar- 

gam  and  sale 0  10    0 

Possession  from  the  day  of  execuuon  of  the  warrant  of 
seizure  to  the  choice  of  assignees,  and  no  longer, 

per  day  ^    5    0 

Preparing  warrant  for  bringing  up  the  bankrupt  from 
prison,  attending  commissioners  to  sign  the  same, 

and  service  on  the  gaoler 0  13    4 

Attendmg  commissioners  to  appoint  meeting  for  second 
and  subsequent  audit  where  none  has  been  ap- 
pointed    0    6    8 

The  like  for  dividend   ..,.• ^    ^    ^ 
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£   i.   d. 

Summonfl  for  assignees  to  attend  audit  meeting 0    6    8 

Attending   commissioners  to  appoint  private  meeting 

and  sign  summons • 0    6    8 

Attending  to  receive  instructions  of  the  commissioners 

to  summon  assignees^  to  shew  cause  why  they  do 

not  make  a  dividend 0    6    8 

Preparing    summonses,  and   serving    same    upon  the 

assignees    0    6    8 

Proclaiming  the  bankrupt  when  he  does  not  surrender 

to  the  commission 0    3    4 

Attending  commissioners  to  appoint  a  meeting  to  take 

mortgagees' account 0    6    8 


When  there  is  a  Sak  ai  which  the  Commimaners  attend. 
Summoning  and  attending  commissioners  thereat. 0  10    0 


In  case  qf  Commitment  by  the  Commissioners. 

Taking  into  custody  and  executing  their  warranty  mes- 
senger and  men's  attendance,  with  coach-|iii^  and 
expenses    110 

If  in  execution  of  any  of  the  busineM  abore  mentioned,  the  meexnger 
and  his  man,  or  either  of  them,  thaU  be  oom|>dlcd  to  trarel  an  j  con- 
siderable distance  fraai  London,  we  submit,  that  beside  the  above 
fees,  and  in  addition  to  travelling  and  other  necessary  expenses,  an 
allowance  should  be  made  for  the  time  employed,  at  the  Mlowing 
rate  per  day : 

For  the  messenger 16    8 

For  his  roan  • • 0    5    0 

J.  Bbambs. 

Clbm^  T.  Swanston. 

Thos.  Metcalfe. 
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TO    THE 


CONTEMPORANEOUS    CASES 


DECIDED  IN  OTHER  COURT& 


ACT  OB  BANKRUPTCY. 

1.  If  a  trader  deny  himself  to  a 
person,  who  desires  that  he  may  be 
told  tliat  a  certain  bill  of  exchange, 
mentioning  the  parties  to  it,  is  dis» 
honoured,  and  that  he  wishes  to  see 
him  in  conseouenoe,  such  denial  is 
an  act  of  banloruptcj,  without  fur* 
ther  proof  of  the  par^s  being  a  cre- 
ditor, if  the  Jurjr  beliere  that  the 
bankrupt  so  considered  him.  Bleashf 
r.  Crat$le^.  2  C.&  P.  (N.P.)  213. 

2.  If  a  trader  gi?e  a  bill  of  sale  of 
his  own  will,  and  not  on  pressure  or 
demand,  but  when  he  is  in  such  a 
rituation  that  he  must  be  supposed 
to  anticipate  that  a  bankruptcy  will 
in  all  human  probabilidr  follow,  it  is, 
it  seems,  an  act  of  bankruptcy.  Gib^ 
bins  y.  PhiUips,  7  B.&C.  529. 

3.  The  affidavit  upon  striking  a 
docket  is,  as  against  the  deponent^ 
condusiye  eyidence  of  the  bank* 
ruptcj.  Ledbetter  y.  Saltt  4  Biug. 
623;  1M.&P.597. 

4.  A  demand  to  a  clerk  of  a  credi- 
tor, who  only  asks  to  see  the  debtor, 
but  does  not  ask  for  money,  is  an  act 
of  bankruptcy,  if  in  (act  the  clerk 


did,  to  the  knowledge  of  the  debtor, 
call  for  money.  A  demand  at  a  late 
hour,  after  retirement  to  rest,  is  not 
an  act  of  bankruptcy.  Hugha  w. 
GUman,  ]0B.M.480s  2Carr.&P. 
(N.P.)  32. 

5.  The  act  of  bankruptcy  may  be 
committed  after  the  tramng  'has 
ceased.  Doe  y.  Lawrenee^  2  Cam 
&  P.  (N.P.)  135. 

6.  In  an  action  b]|r  the  as^gnees  of 
a  bankrupt  communications  made  by 
the  bankrupt  to  his  attorney  may  be 
ffiyen  in  eyidence  to  proye  tne  act  of 
bankruptcy,  if  the  bankrupt  consent^, 
and  it  does  not  lie  in  the  mouth  of 
the  defendant  to  take  the  objectk>n 
to  their  disclosure.  Merle  y.  Moo/re^ 
2C.&P.(N.P.)275. 


ANNUITY. 

1.  An  annuity  given  to  A.  for  hb 
personal  support,  not  to  be  liable  to 
his  debts,  and  to  be  paid  from  time 
to  time  into  his  proper  hands  and  not 
to  any  other  person,  and  his  receipt 
only  to  be  a  sufficient   dischai]^ 
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passes  ID  A.*8  bankruptcy  to  his  as- 
signees. Graves  y.  Dolphin^  I  SimouBy 
66. 

2.  The  clauses  in  the  6  Geo.  4* 
c.  16.(8S.54&55.^)  respecting  annu- 
ities, has  a  retrospective  operation. 
Before  suing  the  surety  of  the  grantor 
of  an  annuity  in  respect  of  arrears  of 
the  annuity,  where  the  grantor  has 
become  bankrupt^  the  value  of  the 
annuity  must  be  ascertained  by  the 
commissioners  although  the  aunuity 
Mras  granted)  and  the  grantor  became 
bankrupt  previously  to  September 
1825.  BeU  v.  BiU'on,  4  Bing.  615  ; 
1M.&P.574. 


,        .  ASSIGNEES. 

If,  after  a  known  act  of  bank- 
ruptcy, a  person  take  possession  of 
the  stock  m  trade  and  continue  the 
business,  and^  after  a  commission  has 
issued,  he  pay  the  balance  upon  the 
debtor  and  creditor  account  to  the 
messenger,  who  duly  pays  and  ac- 
counts to  the  assigneei?,  by  whom  it 
is  accepted,  the  assignees  cannot 
afterwards  treat  him  as  a  wrong 
doer,  and  maintain  trover  against 
him.  Brewer  v.  Sparrow ,  7  B.  &  C. 
310. 


BANKRUPT  —  DISPUTING 
COMMISSION. 


If  a  person,  against  whom  a  com- 
mission of  .bankrupt  is  sued  out, 
apply  to  a' judge  at  chambers,  and 
obtain  hk  disdiarge  from  custody,  on 
the  'ground  that  his  detaining  credi- 
tors have  piroved.under  the  commis- 
sion, such  person  is  by  so  doing  pre* 
eluded  from  dbputing  the  validity  of 
the  commission  in  a  court  of  law. 


but  mav  apply  to  the  great  'seal. 
JVaUon  V.  Wace,  2  C.  &  P.  (N.P.) 
171. 


BANKRUPT  —  PRACTICE. 

Bankrupt  bringing  an  action  to 
try  the  vsJidity  of  the  commission, 
cannot  at  the  same  time  proceed  with 
a  petition  to  supersede  it  on  the  same 
grounds.  Ex  parte  Burgess,  Jacob, 
559. 


CERTIFICATE. 

1.  A  bankrupt  obtained  his  certi- 
ficate on  the  13th  of  November;  the 
same  day  Ajieri  facias  was  executed 
on  his  goods;  the  Court  refused  re* 
)ief  on  motion.  Hanson  v.  Biakey, 
4  Bing.  493. 

2.  In  M&Y  1825,  a  plaintiff  ob- 
tained a  verdict  for  damages,  subject 
to  an  award  ;  aud  on  the  7tb  of 
January  1826,  a  commi^ion  of  bank- 
ruptcy issued  against  the  plaintiff. 
On  the  26th  of  January  the  arbi- 
trator made  his  award,  and  ordered 
the  plaintiff  to  pay  a  sum  to  the  de- 
fendant, with  the  costs  of  the  award 
and  of  the  reference,  which;  on  the 
21st  of  April  1826,  were  taxed  and 
judgment  of  nonsuit  signed:  Held, 
^t  the  costs  did  not  constitute  a 
debt  proveable  under  the  commis- 
sion, and  that  the  bankrupt  was  not 
discharged  as  to  that  debt  by  his  c^r- 
tigcate.  HasweU  v.  Thorog'ood,  7  B. 
&  C,  705. 

.  -3.  Where  a  verdict  in  trover  was 
obtained  in  vacation  against  a, trader^ 
who,  after  the  first  day  of  next  term, 
but  before  final  judgment  was  signed, 
became  bankrupt:  Held,  that  final 
judgment,  signed  afterwards  during 
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the  sanie  term,  related  to  the  first 
day  of  the  term,  and  that  the  debt 
thereby  created  was  barred  by  the 
haokmpt's  certificate.  Greenway  v. 
Hdber,  7B.&C.  436. 

4.  A  second  commissioD,  issued 
against  a  trader  before  a  former 
commission  has  been  disposed  of,  is 
annllitT;  and  where  a.  bankrupt  ob- 
tained his  certificate  under  a  secoud 
commission,  issued  under  such  cir- 
cumstances :  Held,  that  he  was  not 
entitled  to  be  discharged  out  of  cus- 
tody, althouffh  the  debt  for  which  he 
was  detamed  was  contracted  before 
the  issuing  of  that  commission.  TUl 
and  another  v.  mUtm,  7  B.  &  C. 
684. 

5.  If  the  owner  of  bank  stock  give 
to  a  stock-broker  a  power  of  attorney 
to  seU,  with  orders  not  to  sell  with- 
out directions,  and  the  broker  sells 
the  stock  without  the  kuowiedffe  of 
the  owner,  and  conceals  the  sale  till 
a  commission  issue  against  him,  his 
certificate  is  not  a  bar  to  an  action 
in  tort.  Parker  v.  Crole^  5  Bing.  63. 

6.  The  Court  will  not  compel  an 
attorney  to  pay  a  sum  of  money  he 
has  received  in  his  character  of  at- 
torney ;  he  having,  after  the  receipt 
of  the  money,  become  bankrupt,  and 
obtained  his  certificate.  Ex  parte 
CuUiford  v.  Warren,  8  B.  &  C.  220. 


COBiBflSSION. 

1.  A  trader,  in  a  commission  of 
bankruptcy  issued  against  him,  U 
described  as  a  money  scrivener  only. 
It  is,  nevertheless,  competent  to  a 

glaintiff  to  support  the  commission 
y  proof  of  any  species  of  trading, 
DOtwithstanding  the  omission  of  the 
general  words,  **  dealer  and  chap- 
mn^' SnuihY.SandUandt,  1Gow.l71. 
VoL.nL 


2.  No  objection  can  be  taken  to 
the  validity  of  a  commission  of  bank- 
rupt, unless  the  requisite  notice  be 
given,  although  the  objection  appears 
upon  the  proceedings,  and  requires 
no  evidence  to  support  it.  Beoan  v. 
Lewis,  Stokes  v.  JVhUtaker,  1  Simons, 
376. 


COMMITMENT. 

1.  Where  a  party,  brought  before 
commissioners  of  bankrupt,  and  exar 
mined  by  them  with  a  view  to  ascer« 
tain  whether  the  bankruptcy  had 
been  concerted  between  them  and 
the  bankrupt,  and  how  the  stock  of 
the  latter  had  been  disposed  of,  was 
asked  with  what  intention  he  believed 
the  bankrupt  had  come  to  him  on  a 
certain  day  before  the  docket  was 
struck  ;  to  which  he  answered,  that 
be  did  not  know  the  bankrupt's  in* 
teution,  and  did  not  know  what  to 
say  as  to  his  belief:  Held,  that  the 
question  was  not  material,  and  that, 
therefore,  although  the  answer  might 
not  be  satisfactory,  the  com  mis* 
sioners  had  not  authority  to  commit 
the  party.  Ex  parte  Baxter,  7  B  &  C. 
673. 

2.  Where  a  party,  committed  by 
commissioners  of  bankrupt  for  not 
answering  to  their  satisfoction,  wishes 
to  be  agam  brought  before  them,  he 
must  bear  the  expence  of  that  pro- 
ceeding. Ex  parte  Baxter,  8  B.  &  C. 
344. 


ENROLMENT. 

The  Court  of  Common  Pleas  has 
not  authority,  under  the  6Qeo.4. 
M 
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0.  16.  ••  96.f  to  compel  parties  to 
enrol  the  proceedings  under  a  com- 
mission of  bankrupt.  The  applica- 
tion must  be  to  the  Lord  Chancellor* 
Johnson  v.  Gilleit,  5  Bing.  5.     . 


EVIDENCE. 

1.  Where  a  party,  examined  be- 
fore commissioners  of  bankrupt,  ad- 
mitted that  he  had  received  a  sum  of 
money  on  account  of  the  bankrupt, 
after  an  act  of  bankruptcy,  but  not 
that  it  was  a  subsisting  debt :  Held, 
that  this  was  not  evidence  sufficient 
to  support  a  count  on  an  account 
stated  with  the  assignees.  Query, 
whether  an  admission,  obtained  by 
such  compulsory  examination,  can 
be  used  as  evidence  in  such  an  action  ? 
Tucker  and  another  v.  Barrow,  7  B. 
k  C.  623. 

2.  Tlie  petitioning  creditor  s  debt, 
trading,  and  act  of  bankruptcy,  are 
sufficiently  proved  by  the  production 
of  the  commission  and  the  proceed- 
ings under  it,  in  a  case  where  tlie 
defendant  is  not  named  as  assignee 
on  the  record,  provided  no  notice 
under  the  49  Geo.  3.  c.  121.  s.  10. 
has  been  given  by  the  plaintiff.  Rome 
V.  Lant,  1  Gow.  24. 

3.  Examinations  of  parties  before 
eommissioners  of  bankrupt,  unless 
obtained  by  imposition  or  under 
duress,  may  be  received  in  evidence 
affainst  them  in  actions  by  the  as- 
signees. Robson  V.  Alexander^  1  M. 
&  P.  448. 

4.  If,  upon  an  application  made 
by  the  collector  for  the  assignees  to 
a  debtor  of  the  bankrupt,  the  debtor 
knowing  that  the  collector  came  from 
the  assignees,  says,  '*  I  will  call  and 
pay  the  money ;'»  such  promise  is  an 
admission  of  the  rights  of  the  as- 
aigiiee,  and  renders  it  unnecessary  to 

6 


prore  the  requisitet  in  tnppoitof  the 
commission.  Pope  v.  Monk^  2  Can^ 
&P.  (N.P.)  112. 

5.  In  an  action  against  a  petition- 
ing creditor  under  a  former  comfiiit* 
sion,  who  ill^;ally  compounded  with 
the  bankrupt,  the  supmedeas  ofthm 
former  commission  is  conclusive  evU 
denceofthe  ^kruptcy.  Ledbttier 
V.  Salt,  4  Bing.  623. 


EXECUTION. 

1.  The  sheriff  having,  voder  ajSeri 
facioiy  issued  at  the  suit  of  a  Judff-* 

ment  creditor,  seized  the  goods  of  a 
bankrupt,  which  the  assignees  claim- 
ed, the  Court  stayed  the  return  of 
the  Jieri  facias  until  the  sheriff  should 
be  indemnified.  The  assignees  of 
the  bankrupt,  in  their  own  name,  and 
not  in  their  character  of  assignees, 
brought  trespass  against  the  sheriff 
and  execution  creditor  for  seizing  the 
goods,  which  consisted  of  the  stock 
on  a  fkrm  which  had  belonged  to  the 
bankrupt.  On  the  issuing  of  the 
commission,  the  assignees  took  poa- 
session  of  the  fiirm,  managed  it  for 
the  benefit  of  the  creditors,  and  puiw 
chased  additional  stock  and  farming 
utensils,  and  thev  had  continued  in 
possession  several  months  before  the 
goods  were  seized  by  the  sheriff  under 
the  Jieri  Jacias.  The  Court  refused 
to  stay  the  proceedings  in  the  action 
of  trespass.  Bemasconi  and  others 
y.'Fairbrother  and  another,  7  B.  &  C. 
379. 

2.  Where  a  ci«ditor  obtained  J ttdg>h 
ment  by  nil  dicit  against  a  trader,  and 
thereupon  issued  s^JLfa.  under  which 
the  sheriff  seized  the  goods  of  the 
trader,  who  afterwards  and  before  the 
goods  were  sdd  committed  an  act  al 
bankruptcv,  upon  which  a  commis- 
sion issued,  and  be  was  duly  declared 
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•m  bittknipt,  oi  whicb  the  sheriff  had 
aotioe;  but»  Deverihelesi»  told  the 
goods,  and  paid  over  the  proceeda  to 
the  executioD  creditor :  Held,  that  he 
was  DOt  Justified  in  paying  over  the 
money,  and  was  liable  to  be  sued  for 
it  by  the  assignees  in  an  action  for 
money  had  and  received.  Quere, 
Whetiier  the  sheriff  was  justified  in 
selling  the  goods  after  notice  of  the 
bankruptcy?  NoUey  v.  Buck^  8  h. 
AC.  160. 

3.  A  sheriff,  who  takes  in  execution 
the  goods  of  a  banknipt,  is  liable  in 
trover  to  his  assignees,  although  he 
.has  no  notice  of  the  bankruptcy,  and 
a  commission  has  not  been  sued  out 
at  the  time  of  execution.  Price  and 
another  v.  Helyau  4  Bing.  597.  and 
iM.&P.541. 


FRAUDS,    STATUTE    OF. 
EVIDENCE, 

.  If  a  promise  after  the  bankruptcy 
i^  without  date,,  it  has  been  doubted 
whether  the  actual  date  can  be  sup- 
plied by  parol.  Hubert  v.  MareaUf 
2Carr.&P.  (N.P.)530. 


FRAUDS,    STATUTE    OF. 
SIGNATURE. 

If  a  promise  afur  the  bankruptcy 
«•  pay  a  debt  be  only  by  the  signature 
of  an  initial  letter,  semble  that  it  is 
«ot  a-aufficieot  signature.  Hubert  v. 
JtfmvN,  2  Carr.  &  P.  (N.P.)  530. 


LIEN. 

As  between  debtor  and  creditor  the 
doctrine  of  lien  is  so  equitable  that 
it  cannot  be  favoured  too  much,  but 
as  between  one  class  of  creditors  and 
another  there  is  .not  the  same  reason 
for  favour.  Per  Best,  C.  J.  Jacobs  v. 
Latour.  5  Bing.  130. 


LIMITATIONS,  STATUTE  OF, 

A  debtor  to  a  bankrupt,  wh^n  sued 
by  his  assignee,  cannot  set  up  the 
statute  of  limitations  as  an  objection 
to  the  petitioning  creditor's  debt. 
Mavor  v.  Pffne,  2  C.  &  P.  (N.  P.)  91. 


MESSENGER. 

The  messenger,  under  acommis' 
sion  of  bankrupt,  may  recover  from 
the  petitioning  creditor  his  fees  for 
liis  services,  before  the  party  be  de- 
ckred  a  bankrupt,  though  the  party 
was  since  declared  a  bankrupt,  and 
the  messenger's  bill  ordered  by  the 
commissioners  to  be  paid  by  the  assig- 
nees out  of  the  estate.  Burwood  v« 
ICane,  2  C.&  P.  (N.P.)  123. 


NOTICE  TO  DISPUTE   BANK- 
RUPTCY. 

If,  in  an  action  by  the  assignees,  a 
plea  of  the  general  issue,  without  a 
notice  to  dilute  the  bankruptcy,  is 
left  at  the  office  of  the  plaintiff's 
attorney,  and  on  the  same  day ;  and 
before  the  time  for  pleading  has 
elapsed,  the  defendant  take  away  the 
plea,  saying  that  there  is  a  mistake 
m  it,  and  shortly  afterwards  he  de- 
m2 
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liver  another  plea  with  the  notice 
attached,  and  he  explain  that  the 
notice  is  added,  it  seems  that  it  is 
sufficient.  Lawrence  v.  Cr<nDder, 
1M.&P.511. 


PARTNERS. 

In  August  1821y  A.  a  trader,  being 
indebted  to  B.  and  C,  then  in  part- 
nership, but  about  to  separate,  gave 
a  warrant  of  attorney  to  secure  pay- 
ment by  instalments  to  B.  alone,  who 
knew  that  A.  was  then  insolvent.  In 
October  A.  committed  an  act  of 
bankruptcy,  and  in  November,  at 
B/s  desire,  he  sent  goods  to  the 
warehouse  of  B.  and  C.  as  a  further 
security  for  the  debt.  In  December 
B.  and  C.  dissolved  partnership,  and 
the  former  afterwards  received  from 

A.  several  sums  of  money  on  account 
t)f  the  warrant  of  attorney,  and  also 
sold  the  goods  towards  satisfaction 
of  the  debt*  A  commission  of  bank- 
rupt issued  against  A.  in  January 
1823,  and  in  November  of  that  year 

B.  died:  Held,  tliat  A.'s  assignees 
might  recover  from  €.  the  money 
paid  by  A.  on  the  warrant  of  attor* 
ney,  by  an  action  for  money  had  and 
received,  and  the  value  of  the  goods 
by  an  action  of  trover.  Biggs  and 
others,  v.  Felhws,  8  B.  &  C.  402. 


PETITIONING  CREDITOR'S 
DEBT. 

Where  A.  deposits  with  B.  goods 
to  be  soldy  and  on  a  sale  bein^  effect- 
ed,  the  profits,  after  deductmg  the 
cost  price,  &c.  are  to  be  equally  di- 
vided between  them  ;  but  the.loss,  if 
any,  is  to  be  borne  exclusively  by  A. ; 
if  B.  effect  a  sale  and  receive  the  mo- 


ney, the  debt  due  from  him  to  A.  ii 
sufficient  to  support  a  commiisioo  of 
bankruptcy  a«^mst  B.  Marson  v. 
Barber^  1  Gow.  17. 


PREFERENCE. 

A  trader  stopped  payment  gene- 
rally on  the  •5th  of  January,  and  on 
the  evening  of  the  6th  sent  a  lOOL 
note  to  a  particular  creditor,  saying 
it  was  to  help  him  over  hb  payments : 
Held,  that  such  a  trader,  afterwards 
becoming  bankrupt,  his  assignees 
might  recover  the  money  in  assump- 
sit, although  it  appeared  that  at  the 
time  of  payment  a  bill  for  a  lar|;er 
amount  was  becoming  due,  which 
had  been  accepted  by  the  creditor 
for  the  bankrupt's  accommodation, 
and  for  which  he  had  promised  to 
provide ;  and  that  the  creditor  could 
not  be  considered  as  the  agent  of  the 
bankrupt  to  pay  the  money  for  the 
bill,  because  he  being  a  party  to  it 
the  payment  operated  pro  iamto  in 
his  dischatge.  Guthrie  v.  Orottl^, 
2C.&P.(N.P.)301. 


PROOF. 

The  statute  49  G.  3.  c.  121.  s.  14., 
which  enacts  that  creditors^who  shall 
have  brought  an  action  atfainstthe 
bankrupt  shall  not  be  at  liberty  to 
prove  under  the  commission  without 
relinquishing  such  action,  extends  to 
prevent  a  creditor  who  is  suing  twt 
partners,  from  proving  his  debt  under 
a  separate  commission  issued  against 
one.  BlanuiM  and  another  v.  Tofflor 
and  another,  1  Gow.  199. 
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PROOF  OF   JOINT  DEBT 
AGAINST  SEPARATE  ESTATE. 

In  a  creditor's  suit  for  administer- 
ing the  assets  of  B.»  a  joint  creditor 
of  A.  and  B.  was^permitted  to  prove, 
A.  having  become  bankrupt,  and  it 
appearing  that  there  were  no  Joint 
asseu  of  A.  and  B.  Cowell  v.  Sykes, 
2RasseU,19K 


REPUTED  OWNERSHIP. 

If  A.  let  a  house  to  B.  with  a 
covenant  that  the  lease  shall  deter- 
mine on  B.  committing  an  act  of 
bimkruptejoa  which  a  commission 
of  bankrupt  should  issue.  And  by 
another  deed  of  the  same  date,  A. 
fpmntM  the  tne  of  the  furniture  to  B. 
ra  like  manner,  and  with  a  similar 
covenant,  to  allow  A.  to  resume  the 
possession  of  the  fnmiture  on  the 
commission  of  an  act  of  bankruptcy. 
If'Bk  become  bankrupt,  and  tbejury 
find  that  B.  was  the  reputed  owner 
of  the  furniture,  it  will  pass  to  the 
assignees,  notwithstanding  these  co- 
venants. And  if  it  be  proved  on  the 
one  side  that  several  of  the  servants 
of  B.  and  many  of  his  customers 
knew  that  the  goods  belonged  to  A., 
and  om  the  other  side,  several  of  B.'s 
creditors  prove  that  they  considered 
the  goods  to  belong  to  B.  and  gave 
him  credit  on  the  faith  of  them,  and 
that  he  acted  as  master  of  the  house, 
&c.  it  will  be  for  the  Jury  to  say  whe- 
ther B.  was  held  out  to  the  world  as 
the  owner  of  the  goods,  and  obtain- 
ed credit  by  the  possession  of  them. 
BUkmibotham  v.  Grwes,  2  C.  &  P. 
(N.P.)  492. 


SET-OFF. 

A.  k;ept  cash  with  M.  &  Go.  bank- 
ers, ana  accepted  a  bill,  drawn  by 
one  of  the  partners  in  the  house  of 
M.  &  Co.  and  indorsed  by  that  part* 
ner  to  M.  &  Co.,  who  discounted  it, 
and  afterwards  indorsed  it  for  value 
to  S.  Before  the  bill  became  due* 
M.  k  Co.  became  bankrupts,  having 
funds  in  the  hands  of  S.  more  than 
sufficient  to  pay  the  bill,  and  having 
in  their  hands  money  belonging  to  A. 
When  the  bill  became  due,  S.  pre- 
sented it  for  payment  to  A.,  who 
havinc  refused  payment,  S.  paid  him- 
self the  amount  out  of  the  funds  of 
M.  &  Co.  remaining  in  his  hands, 
and  delivered  the  bill  to  their  assig- 
nees :  Held,  in  an  action  brought  by 
the  assiffoees  against  A.  as  acceptor 
of  the  bill,  that  there  had  been  before 
the  bankruptcy  a  mutual  credit  be« 
tweenthe  bankrupts  and  A.,  and  that 
the  latter  was  entitled  to  set  off 
against  the  sum  due  to  the  bankrupts 
on  the  bill,  the  debt  due  to  him  from 
M.  &  Co.  at  the  time  of  their  bank- 
ruptcy. Bolland  and  others  v.  N<uh» 
8  B.  &  C.  105. 


SHERIFF. 

A  creditor  had  obtained  Judgment 
by  default  against  his  debtor,  since 
the  sutute  6  Geo.  4.  c.  16.  s.  108., 
and  the  goods  having  been  seized  hj 
the  sheriff  before,  but  not  sold  until 
after,  an  act  of  bankruptcy  was  com- 
mitted by  the  debtor,  the  Court  re- 
fused to  compel  the  sheriff  to  pay 
over  the  proceeds  of  the  sale  to  the 
assignees  of  the  bankrupt.  In  re 
WatAftottm,  8B.  &C.444. 
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STOPPAGE  IN  TRANSITU. 

If  the  oondi^nee  iA  goods^  upon 
discovering  his  imoiveney,  ffive  tiotice 
t^  the  wharfieger  not  to  Selifer  the 
consigtametit,  Sie  goods  remain  in 
Ihe  consignor.  JtiHrom  v.  Fotr- 
hrother^  4  Bing.  579. 


SURETY. 

The  drawer  of  a  bill  payable  to  his 
o#n  order,  bnt  drawn  by  him  fbr  the 
accommodation  of  the  first  indi^rsee, 
h  not  **  sm-ety  fbr  or  liable  fbr  the 
debt'*  of  that  indorsee,  within  the 
-meaning  of  the  49  Geo.  S.  c*  131. 
s^  8.    Mayer  v.  Meakin^  1  Gow*  183. 


TRADING. 

1.  Tf  a  person  get  orders  ibr  coal8> 
having  no  stock  of  his  own,  but  buy* 
ing  them  from  those  who  hare»  and 
then  sells  them,  widi  Invoices  in  bis 
own  name,  he  is  a  trader,  although 
he  obtain  the  coak  from  a  merchant, 
and  has  neither  wharfs,  lighters,  nor 
carta  of  his  own.  Doe  v.  Lawrence^ 
2Carr.&P.(N.P.)  136. 

2.  If  a  middle  man,  between  coal 
merchant  and  customer,  get  orders 
for  coals,  with  which  the  merchant 
supplies  the  customer,  and  pay  a 
eommisaion  to  the  middle  man,  this 
is  not  a  trading  by  buying  and  selU 
ing.  Doe  v.  L$mrefM:€t  2  Carr.  flc  P. 
(N.PO  136. 


VARIANCE. 

An  indictment  against  a  bankrupt, 
under  statute  5  Geo.  2.  c.  30.  for  not 


mstldng  a  full  disclo8tt«  of  hh  estate, 
should  truly  let  out  the  notkse  re- 
quiring him  to  surrender.  There- 
^>re,  where  the  indidaaeot  airerred 
that  t^  notice  required  the  bankrupt 
to  surrender,  ftc  pursuant  to  eut. 
5  Geo.  2.  entitled,  &c.  end  on  the 
production  of  the  notice  it  appeared* 
that  the  title  to  the  4§  Geo*  3.  was 
substituted  for  that  of  the  5  Geo.2.€ 
Held,  that  the  variance  was  &tal. 
Rex  V.  Burraston,  1  Gow.  210. 


WARRANT. 

A  warrant  under  6  Geo.  4.  c  16. 
B.  29.  can  only  be  granted  by  a  m»- 
gistrate  to  tlie  messenger  under  the 
commission.  Sfyv.Sftfveiiioii,  2Carr. 
4c  P.  (N.P.)  464. 


WITNESS. 


16. 


1.  HeMt  under  6  Geo.  4.  c. 
B.  33.  that  m  order  to  justify  the 
misaioners  in  issuing  their  warrant 
Ibr  the  apprehension  of  «  wianesa,  to 
whom  ^ey  had  directed  m  suttmeiis, 
it  was  necessary  that  a  reasonable 
time  should  intervene  between  the 
service  of  the  summons  and  the  time 
when  the  witness  was  thereby  i«* 
ouired  to  attend,  and  that  the  qoea* 
tion,  whether  the  service  of  the  sum- 
mons was  in  that  respect  reasonable 
or  not,  was  a  question  of  fiict  to  be 
enbmitted  to  a  jury.  5emUe,  that 
the  commissioners  are  not  bound  to 
have  information  on  oath  of  the  ser« 
vice  of  the  summons  before  they  issue 
thehr  warrant,  but  that  it  is  sufficient 
if  the  summons  be  actually  served. 
Groocock  v.  Cooper  and  others,  8  B. 
&C.  211. 

2.  A  creditor  of  a  bankrupt  may 
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be  ftsked  quastion9»  the  answers  to 
which  cannot  be  open  to  the  objec- 
tion that  they  are  swayed  by  interest, 
notwithstanding  they  may  communi- 
cate information  by  which  the  com- 
mission may  be  sustained.  There- 
fore, a  creditor  may  be  asked,  if  he 
has  in  his  custody  the  bond  on  which 
the  petitioning  creditor's  debt  was 
founded ;  and  if  not,  to  whom  he  has 


delivered  it.    Bin/Seld  v.  TVmer  and 
others,  1  Gow.  202. 

3.  In  an  action  for  woric  and  la- 
bour, an  uncertificated  bankrupt  is  a 
competent  witness  to  prove  that  the 
employment  of  the  plaintiff  was  by 
him  aind  not  by  the  defendant^  bj 
whom  the  debt  has  been  paid  to  his 
assignees,  fftlson  v.  GaUaloft  2  Carr. 
&P.(N.P.)467. 


Mntod  by  A,  SnuRAV,  Law  Printer  to  Hi<  Majmitj, 
Printcr'p  Stnttf  liOndon* 


Digitized  by  VjOOQIC 


A  Diicrepancy  has  amen  in  the  Progress  of  this  ParU  by  noting  the  Sheets 
as  qf  Vol.  III.  of  the  former  Series,  instead  of  Vol.  J.  of  a  new  Series  m 
eontinuatum  of  that  of  Messrs.  Glyn  and  Jameson,  as  stated  in  the  Wrapper, 
TThis  D\fferencep  if  passed  unnoticed,  might  lead  the  Binder  into  Error. 


Digitized  by  VjOOQIC 


CASES 


IN 


BANKRUPTCY. 


Ex  parte  HORWOOD  and  another.  —  In  the  matter 

of  HORWOOD.  V.  C. 

,    Dec.  19, 

The  petition  of  M.  Harwood,  (formerly  M.  Clayton;)        1^28. 
the  bankrupt's  wife,  and  M.  A.  Clayton^  an  infant,  stated,  1^^,^^^^ 
that  in  April   1816  R.  Clayton  assigned  a  leasehold  suageand  house- 
messuage,   and  all   his  household  furniture  and  other  to  B.  upon 
efiects,  to  J.  Prestage^  upon  trust  for  his  own  use  during  ^?a.  forlife?* 
life,  and  after  his  death,  for  the  use  of  his  wife  durimr  and  after  hk  do- 

.  ^   ceaae,  for  the 

her  life,  and  after  the  death  of  the  survivor,  for  the  use  uw  of  c.  his 
of  then*  daughter,  the  petitioner,  M.  A.  Clayton  ;  that  ][^,^'r'tS 
it  Clayton^  pursuant  to  the  trusts,  occupied  the  mes-  decease  of  the 
suage,  with  the  household  furniture  and  other  effects,  use  of  their 
until  his  decease  on  the  20th  of  October  1816,  on  which  ^^'£;  ^' 
event    the  petitioner  M.  Horwood  entered   into  pos-  ma»uage,  with 

"^  the  ftirniture^ 

until  Oct  1815, 
when  he  died.  In  Oct.  1817,  C,  the  widow,  married  E.,  who  immediately  took  possessioa 
of  the  messuage  and  furniture,  and  continued  in  possession  untU  Oct.  1828,  when  a 
commission  of  bankrupt  issued  against  him. 

In  Oct.  1818,  £.  had  procured  B.  to  assign  the  messuage  and  furniture  to  him  by  a  deed, 
which  contained  fklse  recitals,  and  was  in  breach  of  the  trust :  Held,  under  these  circum- 
stances, on  the  petition  of  C  and  D.,  that  the  furniture  was  not  in  the  order  and  di<q>o- 
sition  of  the  bankrupt  £.,  and  that  his  assignees  should  be  restrained  from  telling  the 
same. 

Vol.  III.  N 
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1828.        session    of  the  leasehold  messuage,  &c.,  and  retamed 

the   same  until   the   6th  of  October  1817,  when  she 

HoRwooD     married  J.  Horwoody  who  immediately  took  possession 
and  another,    of  the  leasehold  messuage  and  furniture,  and  continued 
of  in  such  possession  until  his  bankruptcy ;   that  on  the 

HoRwooD.  j9jJj  ^f  October  1818,  J.  Harwood  procured  Prestage  to 
assign  to  him  the  leasehold  messuage,  furniture,  and 
eifects,  by  a  deed,  reciting  that,  at  the  time  of  the  death 
of  the  said  R.  Clayton,  he  stood  indebted  to  various  per- 
sons in  the  sum  of  456/.,  and  was  possessed  of  no  other 
property,  except  the  aforesaid  leasehold  premises  and 
furniture,  which  had  been  valued  at  450/. ;  that  the  said 
J.  Hanvood  had  requested  Prestage  to  assign  to  him 
the  leasehold  premises  for  the  remainder  of  the  term^ 
together  with  the  furniture,  &c.,  which  he,  Prestage,  had 
agreed  to  do,  upon  J.  Hortvood  paying  all  the  debts  due 
from  the  said  IL  Clayton,  and  upon  his  hying  out  and 
investing  the  sum  of  75/.  sterling  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England^  in 
the  joint  names  of  himself  and  Prestage,  to  accumulate 
for  the  benefit  of  M.  A.  Clayton,  the  daughter  of  the 
said  JR.  Clayton,  and  also  upon  J.  Horwood  and  T.  B. 
Glover,  as  his  surety,  entering  into  a  bond  to  indemnify 
Prestage  in  making  such  assignment  to  Horwood;  and 
it  was  witnessed,  that  Prestage  assigned  the  trust  pro- 
perty and  premises,  <<  upon  the  trusts,  and  to  and  for 
the  ends,  intents,  and  purposes,  upon  and  for  which  he, 
Prestage,  ought  to  hold,  possess,  or  stand  interested  in 
the  same  premises  respectively,  or  which  he  would  have 
held  and  been  possessed  of  or  interested  in  the  same, 
under  or  by  virtue  of  the  said  deed  of  gift,  if  these 
presents  had  not  been  made  and  executed." 

The  petition  further  stated,  that  Prestage  afterwards 
departed  this  life ;  that  the  statements  contained  in  the 
6 
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last-mentioned  deed  poll  of  the  insolvency  of  the  said        1828. 

it  Clayton  were  false,  inasmuch  as  the  said  JL  Clayton        — 

did  not  die  insolvent,  and  the  said  James  Horwood  never     Hobwood 

paid  any  of  the  debts  of  the  said  R.  Clayton^  and  never    and  another. 
.  ^  /.  In  the  matter 

mvested  the  sum  of  75/1,  or  any  other  sum  of  rooney^  of 

according  to  his  undertaking ;  that  Horwood  had  occa- 
sionally sold  part  of  the  said  household  furniture  and 
effects,  and  replaced  the  same,  by  purchasing  new  furni- 
ture and  other  effects,  and  that  at  the  time  of  his 
bankruptcy  about  one  moiety  of  the  household  furniture 
and  other  effects  in  the  said  leasehold  messuage  and 
hereditaments  was  the  original  property  of  IL  Clayton^ 
and  the  other  moiety  of  the  household  furniture  and 
other  effects  was  by  substitution  subject  to  the  said 
trusts;  that  on  the  2d  of  October  1828,  a  commission  of 
bankrupt  issued  against  Hbnvood;  that  the  said  house- 
hold furniture  and  effects  were  seized  by  the  messenger, 
and  that  the  assignees  had  advertitod  the  same  for 
sale. 

The  petition  prayed  that  the  assignees  might  be 
restrained  from  selling  the  said  furniture  and  effects. 

Mr.  Rose  and  Mr.  ChandlesSy  for  the  petition,  said, 
this  ease  was  determined  by  ex  parte  Martin,  2  Bose  831, 
and  19  Ves.  490,  in  which  a  testator  had  directed,  that 
in  case  his  son  should  carry  on  the  testator's  trade  for 
tiie  benefit  of  himself  and  his  mother,  his  lease  and 
furniture  should  not  be  sold,  but  that  the  trustees  should 
permit  the  widow  and  children  to  reside  therein,  and 
have  the  use  of  it  The  widow  and  son  carried  on  the 
trade,  and  became  bankrupt;  and  it  was  held  that  the 
furniture,  &c.,  was  not  in  the  order  and  disposition  of 
the  bankrupts. 

n2 
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1828.  Mr.  Sugden  and  Mr.  Montagu  for  the  assignees : — 

Ex  parte  When   the  case  of  ex  parte  Martin  is  considered 

and^wTother.  ^^^^  reference  to  all  the  cases  upon  the  subject,  it 
In  the  matter  will  appear,  that  although  furniture  may  be  settled 
IIoBwooD.  in  trust  for  the^  sole  use  of  the  wife,  yet  that  if  the 
trustee  permit  the  husband  to  be  reputed  owner  of 
the  furniture,  it  will  pass  to  die  assignees  under  a 
commission.  There  is  nodiing  in  the  nature  of  fur- 
niture which  is  to  defeat  the  general  operation  of  the 
bankrupt  statutes. 

The  first  case  was  Jarman  v.  WooUoton^  3  Ter.  Bep.  618. 
There  the  furniture  was  settled  in  trustees  for  the  sepa- 
rate use  of  the  wife ;  and  it  was  decided  not  to  pass  to 
the  assignees  under  a  commission  against  her  husband. 
The  reason  is  explained  by  BuUer  J.,  who  says,  <<  the 
husband  had  not  the  order  and  disposition  of  this  pro- 
perty with  the  consent  of  the  real  owner.  The  trustee 
was  the  legal  owner,  and  he  gave  no  consent  for  such 
purpose;  and  the  wife's  possession,  in  the  manner 
proved,  is  no  evidence  of  fraud;  for  she  was  the 
agent  for  the  trustee."  But  in  the  present  case  the 
husband  had  the  order  and  disposition  with  the  con- 
sent of  the  real  owner,  for  he  was  himself  the  real 
owner,  and  it  cannot  be  contended  that  the  wife  was 
his  agent. 

The  next  case  is  Lingham  v.  Biggs,  1  Bos.  ^  Put.  82. 
It  was  not  a  case  respecting  husband  and  wife,  but 
Ej/rey  C.  J.,  said,  "  I  can  suppose  cases  where  a  trustee 
for  a  married  woman,  permitting  the  husband  to  take 
possession  of  the  goods  and  chattels,  and  to  become 
reputed  owner  to  all  the  world,  may  lose  the  goods  in 
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consequence.''     But  no  case  can  be  supposed  stronger        1828. 

than  the  present,  where  the  husband  is  himself  in  legal         """"^ 

.  ,  ,       .  .  #.  ,        ^J^  parte 

possession,  without  the  intervention  of  any  trustee,  and      Hobwood 

has  been  in  possession  as  reputed  owner  for  many  years.    a°<l  another. 

In  the  case  of  Darby  v.  Smithy  8  Ter.  Bep.  82,  the  fumi-  of 

ture  of  the  wife  was  before  marriage  assigned  to  trustees,        orwood. 

to  permit  the  husband  to  enjoy,  on  condition  that  he 

should  pay  800/1  by  instalments.      The  husband  was 

permitted  to  remain  in  possession  after  many  of  the 

instalments  were  due,  and  until  his  bankruptcy.     It  was 

held  to  pass  to  the  assignees.     Lord  Kenyan  said,  ^^  1 

think  the  arbitrator  has  determined  this  case  according 

to  conscience  and  law.    The  plaintiffs  were  invested  with 

a  trust  in  certain  goods  for  the  benefit  of  children,  and- 

in  breach  of  that  trust  suffered  die  bankrupt  to  remain 

in  possession  of  them,  without  making  those  payments 

which  he  had  engaged  to  do  on  behalf  of  the  persons 

entitled,  from  the  year  1791  down  to  the  present  time.'* 

Every  word  said  by  Lord  Kenyan  may  be  used  in  the 

present  case.    Prestage  was  invested  with  a  trusty  and 

in  breach  of  that  trust  suffered  the  bankrupt  to  remain 

in  possession,  without  making  the  payments  which  he 

had  engaged  to  do  on  behalf  of  the  persons  entitled. 

The  case    of  ex  parte  Martin    has    no   analogy    to 

•  the  case  now  before  the   Court,    as  will  be   seen   by 

reference  to  the  circumstances,   and  to  Lord  Eldon^s 

judgment 

The  Vice-Chancellor  : — 

I  cannot  distinguish  this  case  from  ex  parte  Martin  ; 
the  sale  must  therefore  be  restrained,  reserving  the 
question,  whether  the  right  of  the  petitioners  extends 

n3 
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1828.        to  the  fiimiture  purchased  since  the  origmal  setlle- 

ment  la) 

Ex  parte  ^ 

lArSSi      Ordered  accordmgly.    ^i-.^-^  k^nJrZ/f. 

of 
H0RW00D4 


V.  C.  -Ea?  parte  DECHAPEAUROUGE  and  othere.— 

LiNC  Inn,  In  the  matter  of  TOMKINS  and  others. 

Jan.  20^ 
1829         ^T^ 
Where  at  the         ^^^  petition  was  presented  by  ten  creditors  of  the 

elecUon  of  aang-  bankrupts,  claiming  debts  to  the  amount  of  6,323/1 8^.  %d^ 
JJ^'in  vidiw  of  and  prayed  that  the  Court  would  direct  the  dioice  of 
^  bom*^acci-    *^^®^  ^  ^  vacated,  and  a  meeting  of  the  commis- 
dentaiiy,  and      sioners  Called  to  proceed  to  a  new  choice.     It  appeared 
on  their  parts,    that,  at  the  time  appointed  for  the  second  meeting,  the 
vo?"**^^     petitioners  attended  at  the  Bankrupt  Court  to  prove 
choice  of  assig-    their  debts,  and  to  vote  in  the  choice  of  assignees,  but 
ed  to  be  made,    that  in  consequence  of  a  meeting,  at  the  same  hour, 
under  another  commission,  in  which  the  creditors  and 
parties  interested  were  unusually  numerous,  the  room  of 
the  commissioners  was  completely  filled,  and  the  peti- 
tioners were  either  unable  to  obtain  admission,  or  were 
prevented  from  approaching  the  commissioners  to  tender 
their  proofs.     It  further  appeared,  that,  in  consequence 
of  this  accidental  exclusion  of  the  petitioners,  the  choice 
of  assignees  was  made  by  three  creditors  only,  who  had 
proved  debts  amounting  altogether  to  less  than  700/. 

(a)  See  ex  parte  Dale,  Buck,    the  note  to  ex  parte  Smith,  Buck, 
365,  and  the  cases  collected  in    isa^&c 
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Mr.  Bickersteih  and  Mr.  Mantoffu  for  the  petition : —  1829. 

Without  imputing  improper  conduct  to  any  of  the      Ex  parte 

parties,  or  doubting  the  respectability  of  the  gentlemen      ^r^ob^"' 

who  were  named  assignees  at  the  second  meeting,  we    and  othem. 

.  ,    ,  ,        ,  ,  .  „  ,    .        In  the  matter 

are  entitled  to  say  that  there  was  substantially  no  choice,  of 

because  the  great  body  of  creditors  were  excluded  from      Tomkins 

®      .  ,        ,  *°d  others, 

exercising  the  rights  that  belonged  to  them,  not  from 

any  error  or  default  on  their  parts,  but  from  the  actual 
impossibility  of  approaching  the  place  of  election.  They 
were  present  at  the  appointed  time  and  place;  they  were 
desirous  of  voting ;  and  it  is  not  disputed  that  they  con- 
stituted the  major  part  in  value  of  the  creditors.  The 
case  falls  within  the  principle  laid  down  in  £X  parte 
Hawkins^  Buck^  520,  where  the  proofs  of  the  principal 
creditors  had  been  erroneously  rejected  by  the  com- 
missioners, and  the  Court   directed  a  new  choice  of 


Mr.  Sugden  and  Mr.  Wakefield: — 

Tliis  is  a  singular  and  unprecedented  petition.  It  is 
not  pretended  that  any  contrivance  was  used  to  create 
a  crowd.  On  the  contrary,  it  is  admitted  that  the 
obstruction  was  altogether  accidental.  It  was  the  duty, 
therefore,  of  the  creditors  who  were  excluded,  to  have 
applied  immediately  to  the  commissioners,  or  to  the 
messenger  in  attendance,  and  to  have  apprized  them  of 
the  difficulty.  The  choice  of  the  present  assignees  was 
a  legal  choice,  and  it  cannot  be  a  sufficient  or  reasonable 
ground  for  removing  them,  that  some  creditors  were 
excluded  from  voting. 

The  Vice-Chancellor  : — 

Under  the  act  of  parliament  all  creditors  who  have 
proved  to  the  amount  of  10/.  and  upwards,  are  entitled 

N  4 
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1829.        to  vote  in  the  choice  of  assignees,  and  a  reasonable 

-"— "        facility  should  be  secured  to  them  of  approaching  the 

DxcH^EAu-  commissioners  to  exercise  their  rights*   In  this  case^  it  is 

BouoB       jjg^  Q^jj^  ^g  evidence,  without  blame  being  imputable 

In  the  matter  to  any  one,  that  there  was  a  great  degree  of  physical 

ToMiiNs      difficulty  in  entering  the  room,  and  that  no  person^  who 

and  others,    had  not  secured  a  place  at  the  comtmissioners'  table, 

could  avail  himself  of  his  privilege  of  voting.     I  am  of 

opinion,  therefore,  that  there  should  be  a  new  dioice. 

Ordered  accordingly. 

T    Q  Against  this  decision  an  appeal  was  presented  to  the 

JVest.  Hall,  Loi^d  Chancellor;  and  his  Lordship,  upon  the  grounds 

Jan.  26,  stated  by  the  Vice-Chancellor,  confirmed  the  judgment 

1829.  Qf  the  court  below. 

Mr.  Sugden  and  Mr.  Wakefield  for  the  appellants. 
Mr.  Bickersteth  and  Mr.  Montagu  for  the  respondents. 
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Ex  parte  ANDERTON.     Ex  parte  MOULT  and        V.  C. 
others.  — In    the    matter    of    BARROW    and  ^^^c.  Inn, 
GEDDES.  -^^g; 

On  the  17th  of  September  1828,  a  oommission  of  \^2d  ' 
bankrupt  iissued  against  Barrow  and  Geddes,  under  where  •party 
which  MouUj  Wright,  and  others  were  chosen  assiffnees.  ^  praented  a 

^  *^  petition  m 

banknqitoy. 

After  the  opening  of  the  commission,  the  messenger,  JJ^^efit  un- 
acting  under  the  directions  of  the  petitioning  creditors,  ^  •  S"^S!!Lt 
took  possession  of  goods  to  a  considerable  amount  which  of  a  particular 
had  been  ^deposited  by  the  bankrupts  in  the  warehouses  ,^  rcatnSned 
otAndertoHy  and,  as  the  assignees  alleged,  subsequently  ^*^^**L^ 
to  the  act  of  bankruptcy.  putting  in  i»ue 

the  Yaliditj  of 
the  oommisnoDi 

It  was  also  allied  by  the  assiimees,  that,  after  the  "*  ■"  ^^^ 

^  -^  o         »  -^  commenced 

act  of  bankruptcy,  Anderton  had  sold  a  considerable  against  him  by 
quantity  of  goods  deposited  with  him  by  the  bankrupts,  r^^^^^^ 
and  had  received  and  retained  die  produce,  to  recover  ^* 
which   the  assignees .  caused   an    action   at  law  to  be 
commenced  against  him. 

On  the  other  hand,  it  was  contended  by  Anderton^ 
that  the  goods  seized  in  his  warehouses  were,  at  the 
time  of  the  seizure,  his  own  property,  having  been 
deposited  with  him  by  the  bankrupts  previously  to  their 
bankruptcy,  to  secure  the  repayment  of  various  sums 
which  he  had  bond  fide  advanced  to  them,  and  he 
accordingly  commenced  an  action  against  the  petitioning 
creditors,  to  recover  the  goods  which  had  been  so  seized 
by  their  orders. 

On  the  29th  November  1828,  Anderton  presented 
a  petition,  in  die  bankruptcy,  praying  that  the  goods 
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1829.        which  had  been  deposited  with  him  might  be  sold,  and 

•"■""        the  produce  applied  in  payment  of  the  several  smns 

Anderton     advanced  by  him  to  the  bankrupts;  that  he  might  be 

and  oth«^.    allowed  to  prove  under  the  commission  for  the  residue: 
In  the  matter  '^  ' 

of  that  an  account  might  be  taken  of  the  goods  and  pro- 

^^d'^      perQr  deposited  with  him,  and  of  sudi  parts  thereof  as 

GE90B8.      had  been  seized  by  the  assignees ;  and  that  the  assignees 

might  be  restrained  from  proceeding  with  the  said  action 

at  laW|  and  from  commencing  any  other  action  against 

him,  in  respect  of  these  transactions. 

On  the  22d  of  December  1828,  the  assignees  pre- 
sented a  cross  petition,  stating,  amongst  other  things, 
that  the  right  of  AnderUm  to  the  goods  deposited  would 
be  fully  tried  in  the  action  brought  by  the  assignees,  as 
well  as  in  the  action  commenced  by  him,  and  praying 
that  Anderton  might  elect  whether  he  would  proceed 
with  his  action,  or  with^his  petition  in  the  bankruptcy ; 
and  that  in  case  he  should  elect  to  proceed  at  law,  bis 
petition  should  be  dismissed  with  costs ;  but  that  in  case 
he  should  elect  to  proceed  with  his  petiticm,  and  abandcm 
his  action  at  law,  then  that  he  might  pay  the  costs 
occasioned  by  such  action,  and  that  the  hearing  of  his 
petition  might  be  postponed  until  after  the  trial  of  the 
action  commenced  against  him. 

Jan.  IS*  '^^  petition  of  the  assignees  being  this  day  brought 

on  for  hearing,  it  was  contended  by  counsel  for  Ander^ 
ton^  that  the  action  commenced  by  him  was  only  brought 
to  recover  damages  for  the  illegal  mode  in  which  the 
goods  had  been  seized,  and  that  it  was  not  intended  to 
try  the  right  of  either  party  to  the  goods  deposited. 

The  Vice-Chancellor  observed  that  if  Anderton 
would  give  an  undertaking  that  the  only  question  to  be 
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triedshould  be  the  modeof  taking  or  seisiiig  the  goods,  be        I82i. 

would  not  restrain  bim  from  proceeding  with  his  action ;        

and  AnderixyiCs  counsel  having  consented  to  this,  an     Anokbton 
order  was  drawn  up,  stating  that  AnderUm  having  by  ,^\  othen. 
his  counsel  undertaken  not  to  raise  upon  the  trial  of  his  of 

said  action  any  question  touching  the  validity  of  the  andT^ 

commission  of  bankrupt,  or  of  his  right  to  die  goods  Gbooes. 
seized  by  the  messenger,  and  having  by  his  said  counsel 
undertaken  to  confine  the  question  to  be  tried  in  such 
action  to  the  single  point  whether  the  mode  of  taking 
the  said  goods  was  illegal,  his  Honour  ordered  that 
AnderUm  should  be  at  liber^  to  proceed  with  his  said 
action. 

Andertxm  being  dissatisfied  with  the  order  so  drawn  up, 
on  the  consent  of  counsel,  presented  another  petition, 
praying  for  a  rehearing  as  to  this  order. 

The  assignees  also  presented  a  further  petition,  stating, 
that  notwithstanding  the  order  so  drawn  up  by  consent^ 
Anderton  had  given  notice  of  his  intention,  on  the  trial 
of  the  said  actions,  to  dispute  the  petitioning  creditor's 
debt  and  the  act  of  bankruptcy,  and  submitting  that 
Anderton  had  by  his  former  petition  of  the  29th  Nqv. 
1828  elected  to  come  in  and  seek  relief  under  the  com-  < 

mission,  and  that  he  was  not  now  entitied  to  dispute  its 
validity.  The  assignees,  therefore,  prayed  that  it  might 
be  declared  that  Anderton  had  elected  to  come  in  under 
and  take  the  benefit  of  the  commission,  and  that  he 
might  be  restrained  from  disputing  its  validity  in  either 
of  the  said  actions  at  law. 

On  this  day  these  petitions  came  on  to  be  heard      ^^*  ^9. 
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1 829.  Mr.  Sugden  and  Mr.  Koe  for  the  petitioner  Anderton : — 

Ex  ftarte  With  respect  to  the  order  drawn  up  by  consent  of 

and  others,  counsel,  it  is  clear  that  the  assignees  cannot  object  to  our 
In  the  matter  present  application  for  a  rehearing,  on  the  ground  that  they 
Barrow  have  been  in  any  manner  prejudiced  by  what  has  been 
Gmdes  done.  In  a  recent  case  of  Fumival  v.  Bogk^  the  Lord 
Chancellor  thought  it  right  to  set  aside  certain  terms  of 
compromise  which  had  originated  with  counsel,  and  which 
had  been  afterwards  deliberately  agreed  upon  by  the  soli- 
citors. Here  the  assignees  can  sustain  no  injury  from 
what  has  passed,  and  the  petitioner  ought  not  to  be  pre- 
cluded from  bringing  again  tinder  the  consideration  of 
the  Court  the  new  and  very  important  question,  whe- 
ther the  mere  presenting  a  petition,  by  a  party  who  is 
defendant  in  an  action  at  law,  brought  by  the  assignees, 
affords  a  sufficient  reason  for  restraining  him  from  put- 
ting in  issue,  in  such  action,  the  validity  of  the  com- 
mission. The  petitioner,  Anderton^  claims  a  balance 
after  retaining  all  the  goods  deposited  with  him  by  the 
bankrupts ;  and  it  is  now  contended  that,  because  he  has 
petitioned  the  Court  in  order  to  obtain  that  balance,  he 
ought  to  be  restrained  from  proceeding  at  law  in  the 
action  brought  by  him,  and  from  trjring  the  validity  of 
the  commission,  in  the  action  brought  against  him  by 
the  assignees ;  but  certainly  no  previous  case  has  ever 
been  pressed  to  this  extent. 

There  appears  to  be  a  prevailing  opinion  that  a  party 
cannot  proceed  at  law  and  in  this  Court  at  the  same 
time,  but  the  reverse  of  this  was  decided  in  the  late 
case  of  ex  parte  EdwardSj  ante  page  116.  By  the 
6  Geo.  4.  c.  16.  s.  59.  it  is  provided  that  no  creditor 
who  has  brought  any  action  against  the  bankrupt  shall 
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prove  or  claim  under   the  commission^  without  relin-        1829. 

qubhing  such  action;  and  it  is   also  enacted  that  the        ~'~~* 

proving   or    claiming  shall  be  deemed  an  election   to     And^ton 

take  the  benefit  of  the  commission  with  respect  to  the  ,*°^  othew. 

^  to  the  matter 

debt  so  proved  or  claimed ;  but  here  the  application  to  of 

the  Court  was  for  liberty  to  prove  a  balance  remaining,         ^^^ 

after  setting  off  the  value  of  certain   goods  deposited,       Geddes. 

whilst  the  questions  to  be  tried  at  law  are  of  an  entirely 

different  nature. 


It  is  not  possible  to  produce  any  authority 'to  shew 
that  the  mere  presenting  a  petition,  on  which  petition 
no  order  has  been  made^  has  ever  been  considered  as 
amounting  to  an  election  to  come  in  under  the  com- 
mission ;  and  it  will  be  still  more  difficult  to  establish, 
either  by  reference  to  cases,  or  on  principle,  that  a 
defendant  can  be  restrained  from  resorting  to  any  lawful 
defence  in  resisting  an  action  brought  against  him. 

Mr.  AgoTf  Mr.  Rose^  Mr.  Knighty  and  Mr.  Kenyan 
Parher  for  the  assignees : — 

The  petitioner,  Anderton,  was  absolutely  bound  by 
the  order  drawn  up,  on  the  consent  of  counsel, 
who  appeared  for  him  at  the  bar;  and  the  rule 
of  the  Court,  in  this  respect,  is  not  only  supported  by 
numerous  authorities,  but  is  founded  on  the  soundest 
principles.  In  BradUh  v.  Gee,  Amb,  229,  Lord  Hard-- 
toicke  said :  ^^  Where  a  decree  is  made  by  consent  of 
counsel,  there  lies  not  an  appeal  or  rehearing,  though 
the  party  did  not  really  give  his  consent ;  but  his  remedy 
is  against  his  counsel,  &c. ;  but  if  such  decree  was  by 
fraud  and  covin,  the  party  may  be  relieved  against  it, 
not  by  rehearing  or  appeal,  but  by  original  bill.  Rtch- 
mond  V.  TaUicur ;  Floyd  v.  MameUy     In  NorthcoU  v. 
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1829,       NarOcoie  (1702),  CotteSj  P.  C.  287,  (a)  it  is  stated,  tliat 
_—        where  the  decree  or  order  appealed  from  is  expressed  to 
Anosio'on     be  made  upon  the  appellant's  own  consent,  an  appeal 
Fn"uie°m^tter  ^"*  ^^  mnild  be  dismissed ;  and  in  Despard  v.  Ornuby 
of  (niS),  OoOeSj  P.  C.  469,  it  was  determined  that  after  a 

a^^  pai^  has  once  agreed  to  certain  issues  to  be  tried,  he 
Gedoss.  shall  not  make  the  impropriety  of  those  issues  a  ground 
of  appeal  In  Gray  v.  Gray,  2  BolL  Sep.  68,  (K.  B. 
Mich.  16  Jac.,)  3  Viru  304,  Montagu,  C.  J.,  and 
HaughUm  J.,  observed :  <<  that  the  act  of  the  attorney 
shall  prejudice  his  master  in  the  principal  matter, 
for  if  he  confess  the  action  without  the  consent  and 
will  of  the  master,  this  shall  bind  his  master;  but 
otherwise  it  is  in  collateral  matters;**  and  perDoderidg€,J. 
<<  the  act  of  my  attorney  is  my  own  act**  In  IxOwk  v. 
Patihmxiae,  1  SaOu  86,  (Midi.  8  Wm.  3,)  the  Court  of 
Kling's  Baich  held  that  the  elicit  was  bound  by  the 
consent  of  hb  atton^,  although  given  contrary  to  the 
client*s  orders,  and  that  the  Court  could  take  no  notice 
of  the  client.  And  in  a  recent  case  of  M6U  v.  Smith, 
1  Jac.  ^  fFalk.  673,  Lord  Eldon  mtimated  that  the 
consent  of  counsel  must  be  given  upon  their  own  con- 
ception of  the  authenticity  of  their  instructions,  and 
that  if  given,  the  Court  must  act  upon  it,  and  that  the 
client  would  be  bound  by  such  consent. 

As  to  appeals,  it  was  stated  in  Toder  v.  Sansum, 
1  Bro.  P.  C  468,  to  be  a  known  and  established  rule, 
that  an  a]q>eal  does  not  lie  against  an  order  made  by 
the  consent  of  parties  (6). 


(a)  7  Fm.598  (nom.  NbrcU  ?•  there  was  no  instance  of  a  re- 
Nbrcot,)  8  Vm.  299.  hearing  being   granted  after  a 

(b)  In  Rex  ▼.  Wightnuifh  1  An^  decree   by  consent.     See    also 
ttr.  81,  Eifre,  C.B,^  said  that  BlundeU  v.  Maoartney,  9  Ridg, 
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The  cases  of  Taylor  y.  Bomchierj  Dickens^  504,  Buck       1829. 

V.  Faweettj  3  P.  TV.  242,  were  also  cited;  and  it  was        — ^ 

further  contended  that  the  petition  for  a  rehearing  was    And^to  n 

informal,   in  not  statinir  the   grounds  on  which  the  ,*"^  others. 

'  1     1        ^.v^     .         ^w        In  the  matter 

order  in  question  was  unpeached.     Gtffard  v.  Hortj  of 

1  Scho.  §•  JL.  398.  ^^"/^ 


When  the  petitioner,  Andertonj  apj^ed  to  the  Court 
ibr  liberty  to  prove  the  amount  of  the  alleged  balance, 
he  brought  himself  within  the  jurisdiction  of  the 
Court,  and  the  spirit  of  the  act  of  parliament,  which 
makes  proof  or  claim  an  election.  He  is,  therefore, 
bound  to  submit  himself  to  the  jurisdiction  of  the  Court 
in  bankruptcy,  and  cannot  be  permitted  to  seek  here 
the  benefit  of  a  dividend,  and,  at  the  same  time,  to  dis- 
pute at  law  the  validity  of  the  commission.  It  is  dear 
that  his  design  was  to  force  firom  the  assignees  a  dis- 
closure of  their  case  at  law,  in  answer  to  his  petition. 
But  if  the  Court  adheres  to  the  principle  of  its  former 
decisions,  it  will  not  hesitate  to  prevent  Mr.  Andertxm 
from  using  at  law  the  evidence  whidi  has  been  so 
obtained.  Ex  parte  Pricey  Buck^  230;  ex  parte  Burgese^ 
Jac.  22^.,  559.  He  has  not  only  obtained  from  the 
assignees  affidavits,  disclosing  the  merits  of  their  case, 
but  has  also  ccHnpelled  them  by  his  petkion  to  delay 
a  dividend  under  the  commission.  He  has  placed 
them  in  a  situadcm  firom  which  he  cannot  now  with* 


P,  C,SS7;  Downing  v.  Cage,  1  Eq,  aade  a  decree  obtained  by  coo- 

M.165;  iHarr,  Pr.  84;  Man-  sent  of  counsel  on  both  sides; 

son  V.  Douiben  (1703),   CoUeM,  for  it  would  be  most  dangerous. 

'P.O.  S99 ;  Wyndham  v.  fVyndham,  It  was  an  established  rule  not  to 

Z  Rep,  Ch,  33;  a  Freem.  127.  do  it,  nor  would  he  make  the 

In  Harrison  v.  Runuey,  S  Ves.  precedent.*'    jSf.  V,  Butierfield  v. 

488,  Lord  Hardwicke,  C.  md,  Butterfieid,  1  Fes.  133;  Bucky. 

**he  would  by  no  means   set  FaweeU^  5  P,W.  242, 


Gedbbs. 
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1829.       draw  or  relieve  them,    and  by  so  doing  he  must  be 

considered  as  havinfir  made  his  election.     The  late  deci- 

Andbrton     sion,  in  ex  parte  Edwards^   ante  page  116,  does  not 

and  others,    apply,  because  the  Lord  Chancellor  expressly  founded 

of  his  judgment  upon  the  fact  of  there  being  distinct  debts, 

^and^^       arising  upon  separate  and  distinct  contracts,  which  en- 

Gbddes.       tided  the  party  to  prove  under  the  commission  for  the 

one,  and  to  proceed  at  law  for  the  other. 


His  Honour  having  stated  the  particulars  of  the 
petitions  presented  by  Anderixm^  and  by  the  assignees, 
proceeded  as  follows : 

March  IS.  When  I  advert  to  the  prayer  of  the  petition  pre- 
sented by  Anderton  on  the  29th  of  November  1828,  and 
consider  the  nature  of  the  relief  which  is  asked,  I  think 
the  Court  would  be  compelled  to  notice  incidentally  the 
questions,  whether  the  goods  were  properly  deposited 
with  Andertxm  by  the  bankrupts  ?  and  whether  Anderton 
acted  correctly  in  selling  part  of  those  goods,  and 
receiving  and  applying  to  his  own  use  the  produce  of 
such  sales  ?  It  is  on  this  latter  part  of  the  transaction 
that  the  assignees  have  commenced  their  action  at 
law.  But  AnderlorCs  petition  extends  to  and  solicits 
relief  in  respect  of  every  part  of  the  transaction ;  and  it 
cannot  be  considered  that  his  action  and  petition  apply 
to  distinct  matters.  He  has  submitted  his  whole  case  to 
the  jurisdiction  of  the  Court  in  bankruptcy ;  and  the 
question,  therefore,  arises,  whether  he  can  be  permitted 
to  seek  relief  under  the  commission  here,  and  to  dispute 
its  validity  at  law.  Even  admitting  that  the  terms  of 
the  6  Geo.  4.  c.  16.  s.  69.  do  not  directly  apply,  and 
that  there  has  been  hitherto  no  decision  on  the  point, 
I  am  still  of  my  opinion,  on  general  principles,  that 
a  party  who  has  presented  a  petition  to  this  Court, 
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seeking  relief  and  benefit  under  a  commission,  in  respect        1829. 

of  a  particular  transaction,  ought  not  to  be  permitted,  

as  defendant  to  an  action  brought  against  him  by  the  Andehton 

assignees,  in  respect  of  the  same  transaction,  to  dispute  ,  ®"^  others. 

1.         1. 1.         r    1                 .    .              V          ^  .  ,    ,      ,  In  the  matlor 

the  validity  or  the  commission  under  which  he  has  so  of 

presented  his  petition  for  relief.     Mr.  Anderton  must,  ^''^d'^ 

therefore,  be  restrained  firom  putting  in  issue  the  validly  Giodes. 

of  the  commission. 

Ordered  accordingly. 


V.C. 
Ex  parte  PAUL  and  another. — In  the  matter  of  Sir  Ling.  Inx, 

CHARLES  RICH,  Bart.  March  7, 

1829. 

1  HIS  petition  of  the  assignees  stated  that  the  petitioners  after  the  triarof 
brought  an  action  against  the  sheriff  for  the  purpose  of  menced"bT*^™" 
invalidatinir  an  execution ;  that  upon  the  trial  it  appeared  ****^™-  ^!>«»*  >* 

^  '     .  ^  ,       appeared  that 

that  there  was  not  a  sufficient  trading  to  support  the  there  was  not  a 
commission ;  that  the  petitioners  had  incurred  various  j^g  to^wpport 
costs,  charges,  andexpeiices  in  the  prosecution,  support,  *^^*^5""'®*®"» 
and  defence  of  such  commission,  in  commencing  and  «cu  under  the 
trying  the  said  action,  and  in  the  care  and  protection  of  presented  a'pe- 
the  mansion  and  other  property  of  the  said  Sir  Charles  '[****"  *^  ^1*7 

r     r      J  the  oomnudnon 

Rich.  luperseded,  and 

that  all  cotits 
and  eipences  in- 

The  petition  prayed  that  the  commission   might  be  ^^^^^^^^^ 
superseded,  and  that  die  costs,  charges,  and  expences  of  petitioning  cre- 

\       ^.  ,  .  jj   r  *to^-    Held, 

and  relating  to  the  .prosecution,  support,  ana  delence  that  the  appii- 
of  the  commission,  and   of  and   relating  to   the   con-  J^^^^'J'^J*^ 
duct  and  trial  of  the  action,  and  also  in  the  care  and  the  petitioning 

creditor  was  not 
Vol.  III.  O  responsible. 
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1829.        protection  of  the  mansion  and  proper^,  and  in  the  sale 
of  a  part  of  the  property,  with  the  costs  of  the  super- 
Padl         sedeas  and  the  application,  might  be  paid  by  the  peti- 
In°thr*^tter  ^^^'^'^  creditors;    or    that  the    petitioners  might  be 
of  discharged  from  being  assignees,  and  that  the  petiticHiing 

creditors  might  pay  the  costs,  charges,  and  expences 
which  had  been  incurred  by  the  petitioners  in  the  pro- 
secution and  support  of  the  commission,  and  of  and 
relating  to  the  action  and  trial,  and  in  the  care  and  pro- 
tection of  the  mansion  and  property,  and  in  the  sale  of 
part  of  the  property,  and  the  costs  of  the  appli- 
cation, together  with  the  costs  of  the  removal  of  the 
petitioners. 

Mr.  Sugden  and  Mr.  Montagu  for  the  petition : — 

The  only  question  in  this  case  is,  whether  the  assignees 
or  the  petitioning  creditor  should  pay  the  costs  which 
the  assignees  have  incurred  in  the  discharge  of  their 
duties  under  a  commission,  which  ought  never  to  have 
issued  as  there  was  not  a  sufficient  trading  to  support 
it.  In  re  Bryant,  2  Bose,  18.,  the  Lord  Chancellor 
said,  that  the  assignee  was  bound  to  consider  the  commis- 
sion under  which  he  derived  his  appointment  as  a  valid 
commission,  and  act  accordingly.  In  ex  parte  CrraveSj 
1  G.SfJ.  86.,  it  was  held  that  the  assignees  ought  not, 
imless  they  are  satisfied  that  the  commission  is  invalid, 
to  excite  doubts  respecting  its  validity. 

Mr.  Home  and  Mr.  CoUinson  contra : — 

The  assignees  were  electors,  and  voted  for  themselves 
as  assignees ;  they  cannot,  therefore,  complain  of  the 
consequences  in  which  they  have  involved  themselves.  In 
ex  parte  Johnson^  I  G.  ^  J.  23.,  where  the  commission 
was  virtually  superseded,  the  petitioning  creditor  was 
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ordered  to  pay  the  messenger's  costs  to  the  choice  of       1829. 

assignees,  and  the  assignees  to  pay  the  subsequent  costs.         "^"^ 

In  addition  to  these  reasons  this  application  is  made  at         p^^ 

too  late  a  period.  ,*»^,  another. 

^  In  the  matter 


Mr.  Sugden  in  reply  i  — 

The  general  principle,  that  the  petitioning  creditor  is 
bound  to  support  the  commission,  is  clear ;  has  invariably 
been  acted  upon ;  and,  until  this  moment,  was  never 
doubted.  In  ex  parte  Graves  it  was  taken  for  granted, 
according  to  all  previous  practice,  that  the  costs  attending 
the  commission,  if  invalid^  must  be  paid  by  the  peti- 
tioning creditor.  In  the  communication  there  made  by 
the  assignees  to  the  petitioning  creditor,  they  say,  we  must 
apply  '*  to  the  Lord  Chancellor  to  supersede  the  com- 
mission at  your  cost,  unless  we  can  procure  more  satis- 
factory evidence  of  an  act  to  support  it;"  and  they  add : 
^'  should  the  commission  be  ultimately  superseded,  you 
wiU  be  liable  to  all  the  costs  incurred."  The  reasoning 
of  the  counsel  in  support  of  the  petition  in  this  case  of 
ex  parte  Graves^  with  respect  to  the  situation  of  assignees, 
is  unanswerable :  <<  If  the  assignees  discover  that  the 
commission  is  invalid,  are  they  to  disclose  the  invalidity 
to  purchasers,  and  reduce  or  destroy  the  estate,  or  con- 
ceal it  to  the  injury  oi  the  purchasers  or  themselves  ? 
Are  they  to  proceed  at  a  great  expence  for  a  long  period 
of  time,  ultimately  to  sustain  irreparable  loss,  or  at 
once  to  put  an  end  to  what  ought  never  to  have  been 
issued  ?  It  is  said  that  the  assignees  ought,  before  they 
accepted  the  trust,  to  have  been  well  assured  of  the 
validity  of  the  commission ;  but,  before  dieir  election, 
they  have  no  means  of  judging  upon  these  facts.  If, 
upon  their  election,  objections  are  found,  it  is  then  and 
not  till   then  their  duty  to  have  all  doubt  removed." 

o2 


of 
Rich. 
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1829.        Lord  Eldcm,  in  his  judgment,  says :  "  It  is  the  duty  of  as- 

signees,  as  soon  as  possible,  to  be  assured  that  the  ground 

PiUTL         upon  which  their  first  steps  are  taken,  is  secure.     For 

and  another,    ^j^jg  ^^j  j|.  jg  a  fixed  rule,  that  the  petitioning  creditor  is 
In  the  matter  '  ^  .       .     ,  . 

of  bound  to  give  every  mformation  in  his  power,  upon  every 

subject  which  comes  within  his  knowledge  as  petitioning 
creditor ;  by  the  very  act  of  issuing  a  commission,  he 
stands  pledged  to  establish  its  validity ;"  and,  "  if,  after 
they  are  appointed,  when  they  have  the  power  of  examin- 
ing the  proceedings,  looking  to  the  insuflScient  evidence 
put  upon  the  proceedings,  they  feel  doubtful  of  the  pe- 
titioning creditor's  debt,  and  the  act  of  bankruptcy,  are 
they  not  to  call  upon  the  petitioning  creditor  to  produce 
his  proof,  and  is  not  the  petitioning  creditor  bound  to 
give  explanation  upon  explanation,  until  the  whole  diflS- 
culty  be  cleared  up  ?  There  is  no  doubt  but  the  assignees 
have  a  right  to  call  upon  him  for  such  explanation,  and 
the  petitioning  creditor  must,  to  the  extent  of  his  power, 
satisfy  their  minds.  In  demanding  this  explanation, 
they  are  aiding  thie  commission  —  aiding  the  trust.  With 
a  view  to  sale  of  the  bankrupt's  property,  and  actions  at 
law,  this  is  absolutely  necessary :  they  must  prove  the 
petitioning  creditor's  debt  and  act  of  bankruptcy,  which 
it  would  be  impossible  to  do  under  such  circumstances  as 
these."  In  ex  parte  Graves,  the  Lord  Chancellor  having 
been  satisfied,  after  an  enquiry,  that  there  was  not  a  good 
act  of  bankruptcy,  ordered  the  commission  to  be  super- 
seded, and  all  costs  to  be  paid  by  the  petitioning  creditor,  {a  ) 


(a)  The  Lord  Chancellor's  or-  of  assignees  thereunder,  as  also 

der  was  as  follows :  ''  I  do  order  their  costs  of  and  occasioned  by 

that  the  costs  of  the  said  peti-  their  said  several  former  petitions, 

doners,  sustained  by  them  under  presented  to  me  in  this  matter, 

the  said    commission,    and  the  of  the  said  enquiry  before  the 

costs  attending  upon  the  choice  commissioners,  and  of  this  appli- 
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A  similar  application,  in  ex  parte  Miller^  (Aug.  1820) 
was  considered  a  matter  of  course.  It  was  a  petition 
by  the  assignees  to  supersede,  and  that  the  petitioning 
creditor  should  pay  all  costs  and  expences,  on  the 
ground  that  the  commission  was  concerted,  and  that 
there  was  not  a  good  petitioning  creditor's  debt.  Upon 
a  reference  to  the  master,  he  reported  that  there  was  not 
a  sufficient  debt ;  but  his  report  was  over-ruled.  Upon 
a  second  petition  by  the  assignees,  stating  that,  from  facts 
since  discovered,  the  fraud  in  issuing  the  commission 
was  established,  the  commission  was  ordered  to  be 
superseded,  and  all  costs  and  expences,  which  had  been 
incurred,  to  be  paid  by  the  petitioning  creditor,  (b) 


1829. 

Ex  parte 

Paul 

and  another. 

In  the  matter 

of 

Rich. 


cation  to  me,  be  paid  to  them  by 
the  said  Frederick  White,  the 
petitioning  creditor  under  the 
said  commission,  such  costs  to 
be  taxed  by  Mr.  Ccx,  one  of 
the  Masters  of  the  Court  of 
Chancery,  if  the  parties  differ 
about  the  same."  8th  June 
1818. 

^b)  The  Lord  Chancellor^U  or- 
der, in  ex  parte  Miller,  was  as 
follows:  **  1  do  order  that  the 
said  commission,  iisued  against 
the  said  bankrupts  on  the  petition 
of  the  said  Thomas  Bennett,  and 
bearing  date  the  25th  day  of 
March  IS  15,  be  superseded,  and 
that  a  writ  of  supersedeas  do 
forthwith  issue  for  that  purpose; 
and  that  the  said  petitioner  «/a»}^i 
Bale  be  at  liberty  to  issue  a  new 
commission  against  the  said  bank- 
rupts, upon  his  own  petition,  such 
new  commission  to  be  directed 

o 


to  the  same  commissioners.  And 
I  do  order  that  the  said  Thomas 
Bennett  do  refund  to  the  assignee 
or  assignees,  to  be  chosen  under 
such  new  commission,  the  said 
sum  of  61/.  1^.11^.  in  the  said 
recited  petition    mentioned    to 
have  been  paid  to  him,  as  the 
amount   of  his   taxed    costs   up 
to   the  time  the  assignees  were 
chosen  under  the  said  commission, 
so  taken  out  by  him  as  aforesaid. 
And  I  further  order  that  the  said 
Thos,  Beiittell  do  pay  lo  the  peti- 
tioners all  such  costs  £s  have  been 
incurred  nnd  paid  by  them  in  the 
prosecution  of  the  said  last  men- 
tioned commission,  from  and  after 
the  choice  of  the  assignees  under 
the  same,(save  and  except  so  much 
of  such  costs  as  have  been  already 
paid  by  the  said  Thomas  Bennett, 
pursuant  to  my  order  made  in 
this  matter  on  the  10th  day  of 
3 
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1829»  With  respect  to  ex  parte  Johnson,  it  was  a  mere 

question  as  to  the  liaMlity  of  the  assignees  to  the  mes- 

Paul         senger,  which,  whatever  might  be  the   ultimate   right 

IiTuie^raattcr  1^^^^  ^^  assignees   and  petitioning  creditor,  could 

of  not  be  doubted.      It  is  clear  that  in  ex  parte  Johnson 

^^^'        the  messenger  was  entitled  to  the  prayer  of  his  petition, 

which  was,  that  the  petitioning  creditor  might  pay  the 

costs  to  the  choice  of  assignees,  and  the  assignees  the 

subsequent  costs. 

As  to  the  assignees  having  voted  for  themselves,  they 
voted  upon  the  supposition,  which  the  petitioning  creditor 
had  created,  that  the  commission  was  valid.  They  have  ex- 
ercised a  right  consequential  upon  the  proof  of  their  debts, 
which  is  no  admission  of  the  validity  of  the  commission. 
This  is  stated  by  Lord  EUttiborough  in  Rankin  v.  Horner^ 
16  East,  191,  who  says:  "  When  a  commission  issues, 
the  creditor  who  sues  it  out  is  to  be  prepared  at  liis  peril 
with  evidence  to  support  it :  the  commissioners  are  not 
to  declare  the  party  a  bankrupt,  unless  there  be  satis- 
factory proof  that  he  is  so;  and  when  they  have  so 
declared  him,  creditors  are  to  come  in,  under  the  peril 
of  being  barred  by  a  certificate,  to  prove  their  debts.  The 
creditors  have  not  the  means  of  knowing  what  was  the 
evidence  upon  which  the  party  was  declared  a  bankrupt ; 


Nov.  lS]8»oD  a  former  petition  to  be  had  and  made  before  the 

of  the  said  petitioners  presented  commissioners,  and  of  their  re- 

to  me,)  to;;ethcr  also  with  the  port  thereon ;  and  also  the  costs 

costsof  and  occasioned  by  another  of  and  occasioned  by  this  pre- 

petition  of  the  said  petitioners  sent   application   to  me;   such 

presented  to    me  in  the  same  several  and  respective  costs  to  be 

matter  on  the  2d  day  of  August  taxed  by  Mr.  Harvey,  one  of  the 

1819,  and  of   my  order  made  Masters  of  the  Court  of  Chan- 

thereon,  and  of  and  incidental  eery,  if  the  parties  differ  about 

to  the  inquiries  thereby  directed  the  same/*    August  8th,  1820. 
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they  had  no  right  to  be  present  when  that  evidence  was        1829. 

given;   they  have  no  right  to  look  at  the  proceedings         '  ' 

under  the  commission,  in  order  to  see  what  that  evidence         Hm^ 

was :  and  is  it  reascmable  that  they  should  be  put  to  the    *"^^  another. 

,  In  the  matter 

dilemma,  of  being  barred  by  a  certificate,  or  of  being  of 

taken  to  have  admitted  that  every  act  necessary  to  sup* 
port  the  commission  really  existed,  when  they  had  not 
the  means  of  judging  whether  such  acts  existed  or  not, 
and  of  having  such  their  supposed  admission  received  as 
evidence  against  them,  in  every  case  in  which  the  ques- 
tion could  arise?  The  certificate,  when  obtained,  is 
conclusive  evidence  of  every  fact  necessary  to  support 
the  commission;  so  that  they  would  be  conclusively 
barred  of  their  debt,  in  case  of  a  certificate,  if  they  did 
not  prove  it  under  the  commission :  and  it  should  seem 
to  require  some  strong  authority  to  establish,  that  by 
proving  they  had  admitted  facts  respecting  the  existence 
of  which  they  had  no  means  of  enquiring.  By  proving  a 
debt,  the  party  at  most  only  gives  credit  to  the  peti- 
tioning creditor,  and  to  the  conunissioners,  that  the 
former  has  not  sued  out  the  commission,  nor  the  latter 
declared  the  party  bankrupt,  without  proper  grounds. 
The  petitioning  creditor  and  the  commissioners  hold  out 
to  the  world  that  there  are  such  groimds ;  and  the  party 
who  proves  his  debt  cannot,  in  reason,  be  considered  as 
admitting  more,  than  that  he  knows  nothing  at  the  time 
to  the  contrary."  If  assignees  be  compelled  to  pay  costs, 
without  a  knowledge  of  the  requisites  to  support  the 
commission,  it  will  insure  to  the  parties  who  illegally 
issue  a  commission,  the  direction  and  controul  of  it. 

The  Vice-Chancellor  : — 

Under    the  circumstances  stated^    I  tliink  that  the 
assignees  must  be  held  liable  for  the  costs  which  have 

o  4 
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1829.        been  incurred.     It  would  be  neither  prudent,  nor  con- 

"■^■^        sistent  with  principle,  to  make  the  petitioning  creditor 
JBx  parte  m,     .  .  .  .  ^^      ^  , 

Paul         responsible  m  a  case,  where  the  assignees  have  not  only 

I^'^th^"^^^^    ^^^^^  ^^  P^^  ^^  ^^  property,  but  have  delayed  their 
of  application  until  after  the  trial  of  an  action  at  law,  com- 

menced by  them,  in  which  they  failed  to  establish  a 
sufficient  trading.  In  ex  parte  Graves,  the  petition  was 
presented  by  the  assignees  immediately  after  their  elec- 
tion, before  any  important  proceedings  had  been  under- 
taken, or  res-ponsibility  mcurred.  Lord  Eldon  said,  "  that 
it  was  the  first  duty  of  assignees  to  satisfy  themselves  that 
the  commission  was  well  founded."  (a)  Besides,  in  that 
case,  one  defect  was,  the  want  of  a  petitioning  creditor's 
debt ;  a  defect  which  must  have  been  known  to  him,  and 
for  which  he  was  justly  responsible.  In  ex  parte  Miller 
the  commission  was  discovered  to  have  been  concerted, 
and  was  a  fraud  practised  by  the  petitioning  creditor 
upon  the  Courts 

Petition  dismissed  with  costs. 


(«)  1  G.  4-  J.  92. 
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Ex  parte  CUNNINGHAM.— In  the  matter  of  V.  C. 

CAVENAGH.  Linc.  Inn, 

Mcurch  SO, 
1829. 
On  this  petition  being  called  for  hearing,  Mr.  Montagu  A  fonnal  ob- 
appued  to  have  it  referred  to  the  master,  on  the  groimd  foUy  urged  on 
that  it  contained  irrelevant  and  impertinent  matter.  ^  rwaircr  rf 

the  recpondent*t 
right  to  refer 

Mx.  Knight  contra :—  forimperti. 

^  nence,  wh«n  the 

same  petition  it 

The  right  to  refer  has  been  waived,  because,  when  again  called 
the  petition  stood  in  the  paper,  on  a  former  day,  a  formal         ^"°8« 
and  technical  objection,  dehors  the  petition,  was  taken 
by  the  respondent,  and  no   notice  was  given  of  the 
present  objection. 


The  Vice-Chancellor: — 

I  think  the  right  to  refer  for  impertinence  has  not 
been  waived,  by  the  circmnstance  of  the  counsel  for  the 
respondent  having,  on  a  former  occasion,  taken  and 
succeeded  in  a  formal  objection  to  the  petition. 

Reference  to  the  master  ordered. 
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V.  c.  ^  P^'^  NEAL.— In  the  matter  of  BADNALL. 

LiNC.  Inn,  ^ 

April  13,  1  HIS  was  a  petition^  for  an  order  that  the  assignees 

1829,  should  pay  llli,  which  the  commissioners  had  awarded 

A  person  en-  ,  .  _  %    ^^ 

las  «  tra-  to  the  petitioner,  under  the  6th  Geo.  4.   c  16.  s.  48., 


aMial^al^  •    ^®y  ^ving  been  of  opinion  that  a  traveller  was  a  cleric 


annual  salary; 

HeW,  to  be  A     qj.  servant  within  the  meaninir  of  the  clause. 

aeirant  or  ckrk  ^ 

within  the 
meaning  of  the 
6  Geo.  4.  c.  16. 
a.  48. 


Mr.  Rose  for  the  petitioner. 

Mr.  Montagu^  for  the  assignees,  submitted  that  the 
intention  of  the  l^islature  was  merely  to  give  a  pre* 
ference  to  domestic  servants,  or  to  clerks,  stricdy  so 
called,  who  were  but  another  species  of  d<Hnestic  ser- 
vants, employed  in  recording  events  which  occurred  in 
the  trade ;  and  that  it  never  could  be  supposed  that  the 
legislature  intended  to  give  this  preference  to  every 
person,  who,  in  any  capacity,  was  employed  in  the  service 
of  a  trader :  that  it  was  a  subject  of  considerable  im- 
portance, and  especially,  as  in  a  late  case,  it  had  been 
contended  that  four  or  five  himdred  people,  who  were 
employed  in  a  manufactory,  were  entided  to  this  pre- 
ference.   Ex  parte  Grellier,  a/nte^  page  95. 

It  was  clear  that  the  clause  had  been  adopted  from 
the  bankrupt  laws  of  Scodand,  which  did  not,  however, 
sancdon  the  extensive  construction  now  attempted  to 
be  established,  (a) 

The  Vice-Chancellor  : — 

The  words  of  the  48th  section  are  as  follows :  "  That 
when  any  bankrupt  shall  have  been  indebted,  at  the  time 

(a)  Ex  parte  Greliier,  ante  page  101,  (note  a\ 
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of  issuing  the  commission  against  him,  to  any  sarant  or        1829. 

clerk  of  such  bankrupt,  in  respect  of  the  wages  or  salary         — - 

of  such  servant  or  clerk,  it  shall  be  lawful  for  the  com-         ne^i. 

missbners,  upon  proof  thereof,  to  order  so  much  as  shall  1°  thcmatter 

be  so  due  as  aforesaid,  not  exceeding  six  months'  wages      Badkall. 

or  salary,  to  be  paid  to  such  servant  or  clerk  out  of  the 

estate  of  such  bankrupt;  and  such  servant  or  cleric  shall 

be  at  liberty  to  prove  under  the  commission  for  any 

sum  exceeding  such  last-mentioned  amount."      From 

these  words  it  appears,  that  the  legislature  contemplated, 

not  servants  hired  fr^m  day  to  day,  but  servants  engaged 

upon  a  salary,  to  whom  more  than  half  a  year's  wages 

might  be  due ;  and  as  in  the  present  case  the  traveller 

was  engaged  upon  an  annual  salary,  I  am  of  opinion 

that  he  falls  within  the  meaning  of  the  clause.     The 

order  must,  therefore,  be  made. 

Ordered  accordingly. 


Ex  parte  W RAY.— In  the  matter  of  HORDEN,  V.  C. 

WOOD,  and  CROSSE.  Linc'  Inn, 
rr\  April  13, 

1  HE  petition  stated,  that  a  commission  of  bankrupt        1829. 

had  issued  against  Horden^  Wbodj  and  Crosse ;  that  A  trommission 
since  the  commission  had  issued,  it  had  been  discovered  aglinit  A "  B., 
that  Wood  was  an  uncertificated  bankrupt :  and  the  peti-  f".^  c ,  and  it 

*  *  being  subse- 

tion,  therefore,  prayed  for  a  supersedeas,  and  that  a  new  qucntiy  disco- 
commission  might  issue  against  Horden  and  Crosse^  or  ^  ^n  uncer- 
that  the  commission  miffht  be  superseded  as  to  }V(XhL  ^^^^  i»nlt- 

,  >T»pt>  the  corn- 

without  affecting  its  validity  as  to  Horden  and  Crosse.        mission  wa»  or- 
dered to  be 
wholly  super- 
seded*    Qu€tr€,  Whether  «  joint  commission,  invalid  in  its  concoction  as  to  one  partner, 
can,  after  a  supersedeas  as  to  that  one  partner,  be  rendered  valid  against  the  remaining 
partners. 
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1829.  Mr.  MantagUj  for  the  petition,  stated,  that  it  appeared 

„  to  him  most  advisable  for  his  clients  to  accept  the  first 

Jwr  parte  '■ 

Wbay.        part  of  the  prayer,  that  the  present  commission  should 

In  the^matter  ^  wholly  superseded,  notwithstanding  the  decisions  in 
HoaoEN  this  Court  in  ex  parte  Bygrave^  2  G*  ^  J,  391,  and  in  re 
ers.  (JqI^jju^q^^  ante,  1 5 ;  because  it  had  never  yet  been  decided^ 
at  law,  that  a  joint  commission,  which  was  invalid  in  its 
concoction,  could  be  rendered  valid  as  to  the  remaining 
partners,  after  a  supersedeas  as  to  the  partner  against 
whom  it  was  invalid ;  and  as  it  was  not  clear  that  such 
a  case  was  originally  or  expressly  contemplated  by  the 
legislature,  it  might,  perhaps,  be  doubted,  whether  it  was 
included  in  the  general  words  of  the  6th  Geo.  4.  c.  16. 
s.  16.,  by  which  it  was  enacted,  "  that  any  creditor  or 
creditors  whose  debt  or  debts  is  or  are  sufficient  to 
entitle  him  or  them  to  petition  for  a  commission  against 
all  the  partners  of  any  firm,  may  petition  for  a  commis- 
sion against  one  or  more  partners  of  such  firm ;  and 
every  commission  issued  upon  such  petition  shall  be 
valid,  although  it  does  not  include  all  the  partners  of  the 
firm ;  and,  in  every  conunission  against  two  or  more 
persons,  it  shall  be  lawfijl  for  the  Ijprd  Chancellor  to 
supersede  such  commission  as  to  one  or  more  of  such 
persons ;  and  the  validity  of  such  commission  shall  not 
be  thereby  afiected  as  to  any  person  as  to  whom  such 
conmussion  is  not  ordered  to  be  superseded,  nor  shall 
any  such  person's  certificate  be  thereby  affected."  These 
words  would  appear  to  imply,  not  that  an  invalid  com- 
mission can  be  made  valid  by  a  partial  supersedeas,  but 
only  that  a  commission,  originally  valid,  shall  not  be 
rendered  invalid,  by  directing  that  to  be  done,  which 
justice  to  one  of  the  partners  may  require. 

The  Vice-Chancellor  accordingly  ordered  tliat  die 
commission  should  be  whoUy  supersedetl. 
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JSr  parte   CANDY  and  another. — In  the  matter  of        y  ^^ 

BROCK.  LiNc.  Inn, 

April  18, 
AJT  the  second  meeting  under  this  commission.  Candy ^        1829. 
whose  debt  amounted  to  2,641/..  oxiA  James,  whose  debt  Th«rq«fti<»by 
amounted  to  87/.,  elected  James  sole  assignee.     Other  ofanawgnee 
creditors,  whose  debts  amounted   to   668/.^  nominated  "g.  4.  e°i6. 
James  and  Atkinson  assignees.    James  refused  to  act  with  *^\  ^^^^ 
Atkinson.     The  solicitor  to  the  petitioning  creditor  ob-  ?eal  lies  to  the 
jected  that  James  was  an  unfit  person  to  be  assignee^  eellor. 
because  he  was  nominated  by  Catidtfy  who  had  an  interest 
adverse   to   the  estate.     The   commissioners,   being  of 
opinion  that  this  objection  was  valid,  rejected  the  choice 
of  James  as  sole  assignee ;  and  having  erased  the  name 
of  James  from  the   list  which  contained  the  names  of 
James  and  Atkinson^   declared  Atkinson  duly  elected 
assignee. 

This  was  a  petition  by  Candy  and  James ,  praying  that 
Atkinson  might  be  discharged  from  being  assignee ;  that 
James  might  be  declared  sole  assignee ;  and  a  new  assign- 
ment executed  to  him. 

Mr.  Sugden  and  Mr.  Montagu  for  the  petition : — 

By  the  old  law,  creditors  had  the  absolute  power  to 
elect  the  assignees,  and  the  Court  could  not  interfere 
with  their  choice  until  they  abused  the  trust  reposed  in 
them  by  the  legislature.  To  obviate  the  delay  and  expence 
attendant  upon  an  application  to  the  Lord  Chancellor, 
to  vacate  a  choice  of  assignees,  on  account  of  an  improper 
election^  the  l^islature  has  given  to  the  commissioners  a 
power  to  reject  an  unfit  person.  The  words  of  the 
6  Geo.  4.  c.  16.  s.  61.  are :  <<  The  choice  shall  be  ma<1e 
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1829.        by  the  major  part  in  value  of  the  creditors  so  entitled  to 

'        vote  :  provided  that  the  commissioners  shall  have  power 

Candy  ^      ^  reject  any  person  so  chosen  who  diall  appear  to  them 

and  another.    ^  [j^  vm&t  to  be  such  assiimee  as  aforesaid*  and,  upon 
In  the  matter  ^  .  . 

of  such  rejection,  a  new  choice  of  another  assignee  or  assig- 

Beock.        jjg^  gjj^  Y)e  made  as  aforesaid.*'     The  only  question, 

therefore,  is,  whether  or  not  James  was  an  unfit  person 

to  be  assignee  ?     The  reason  assigned,  in  proof  of  his 

unfitness,  is,  that  he  was  elected  by  Candy,  who  has  an 

AdTcrse  intertit  adverse  interest ;  but  there  was,  in  fact,  no  adverse  interest, 

rL*«  wMon  for  *"^  ®^^^  ^^  there  were,  it  is  not  an  objection  in  law.    If 

Tqeetion  of  the  James  himself  had  an  interest  adverse  to  the  estate,  his 

elected.  ' 


Advene  interest  fitness  or  Unfitness  to  be  assignee  would  depend  upon 
when*it  circumstances.     If  the  interest  were  very  large,  and  the 

amounu  to  ([ebt  very  small,  he  might  be  unfit,  but  not  so  if  the 
debt  were  great,  and  the  interest  small ;  and  even  if  the 
interest  were  great,  but  the  residue  of  the  debt  consider- 
able, it  would  not  follow  that  he  ought  not  to  be  assignee. 
In  ex  parte  De  Tastet,  1  Ves.  §•  B.  280.,  De  Tastet  had 
an  adverse  interest  to  the  amount  of  60,000/.,  but  the 
whole  of  his  debt  was  upwards  of  120,000/.,  and  in  this 
case.  Lord  Eldon  would  not  remove  him  from  being  an 
assignee,  but  appointed  another  person  to  act  as  assignee 
in  the  investigation  of  this  adverse  interest.  Lord  EUbm 
says :  **  As  to  De  Tastet,  I  feel  very  much  the  circum- 
stance that  he  must  now  be  a  creditor  for  86,000/.  and 
may  be  so  for  a  great  deal  more;  and  if  I  could  be  quite 
sure  that  I  foresaw  su£Bciently,  to  provide  by  any  modi- 
fication of  the  general  rule  so  as  to  secure  the  interest  of 
all  the  creditors,  I  should  be  glad  to  take  such  a  course. 
It  strikes  me  that  this  may  be  attained  by  appointing 
one  of  these  petitioners  a  co -assignee ;  the  person  so 
appointed  to  be  the  only  one  to  act  in  the  investigation 
of  De  Tastefs  demand ;  and  if  no  more  objection  can 
be  stated,  I  will  make  that  order,  directing  that  such 
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person  shall  be  considered  as  the  sole  assignee  in  the        1829. 

investigation  of  this  demand,  and  shall  be  at  liberty  to 

bring  such  actions  and  suits  as  may  be  advisable ;  taking        Caw dy 

care  that  the  title  of  De  TasUt^  as  assignee,  shall  not  ^^j^^^^^ 

be  set  up  against  them.''    The  same  course  of  proceeding  of 

has  been  adopted  in  other  cases.     In  the  bankruptcy  of 

OffUvie,  cited  in  ex  parte  De  Tasieij  the  assignees  were 

not  removed,  but  another  assignee  was  appointed  to  act 

between  them  and  the  general  body  of  creditors,  and 

the  same  course  was  frequently  adopted  by  the  late  Vice- 

Chancellor,  Sir  John  Leach.     In  the  present  case,  it  is 

not  pretended  by  any  class  of  creditors,  that  James  is  an 

unfit  person  to  be  assignee.     All  the  creditors  onicurred 

in  voting  for  him,  and  no  reason  for  his  unfitness  has 

been  allied.     With  respect  to  his  having  been  elected 

by  Candy f  who  has  an  adverse  interest,  the  commissbners 

cannot  reject  an  assignee  because  an  elector  is  unfit  to 

be  an  assignee.     The  question,    therefore,  remains  as 

before  —  was  Jeimds  fit  or  unfit  ? 

But,  even  if  this  imagined  adverse  interest  were  a 
sufficient  reason  to  warrant  the  commissioners  in  reject- 
ing James  as  unfit,  they  have  not  acted  regularly  in  the 
rejection.  Instead  of  proceeding  to  a  new  election,  they 
struck  out  the  name  of  James  from  the  second  list,  and 
declared  that  Atkinson  was  the  assignee ;  forgetting  that  if 
the  election  of  one  of  two  assignees  is  bad,  it  is  bad  as  to 
both,  for  the  creditors  may  confide  in  both,  although  they 
would  be  unwilling  to  place  confidence  in  either  sepa» 
ratdy.  In  ex  parte  Shaw,  1  G.  SfJ.,  156,  Lord  Ehbm 
says :  "  Now,  speaking  the  language  of  experience,  and 
looking  to  the  opinions  of  others  whom  I  am  bound  to 
respect,  I  have  no  doubt  that  if  Carroll  be  not  well 
chosen,  neither  Duff  nor  fVilhie  is  well  chosen;  if  the 
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1829.        creditors  vote  for  three  persons  to  manage  the  afikirs  of 
_,  the  bankrupts,  they  thereby  express  their  opinion  that 

Candt        the  affairs  of  the  bankrupts  should  be  committed  to  the 

of  mitted  to  two  of  the  three,  if  one  of  tliem  be  rejected. 

I  may  suppose  that  it  iiHght  be  said  by  a  creditor,  <  I 
will  vote  for  all  the  three,  but  if  you  take  CarrolTs 
experience  away  from  them,  I  will  not  vote  for  the  other 
two  without  him.' " 

Mr.  Home  and  Mr.  Knight  contrct : — 

There  are  two  questions  for  consideration : — 
First,  Whether  the  power  granted  to  the  commis- 
sioners by  the  6  Geo.  4.  c.  16.  s.  61.  can  be  made  the 
subject  of  appeal  to  this  Court  ? 

Secondly,  Whether  the  directions  of  the  act  were 
substantially  followed  by  the  commissioners  in  this 
case? 

Previously  to  the  late  act,  the  commissioners  were, 
in  the  election  of  assignees,  entrusted  with  powers  differ- 
ing but  little  from  those  of  returning  officers.  This 
state  of  the  law  being  found  in  many  respects  objection- 
able, it  was  at  first  pressed  upon  the  attention  of  the 
legislature,  that  the  creditors  ought  to  be  deprived  of 
the  right  of  interfering  in  the  election  of  assignees;  but, 
subsequently,  a  middle  course  was  thought  preferable, 
and  it  was  settled  that  the  creditors  should  elect,  subject 
to  the  revisal  and  approbation  of  the  commissioners. 

The  words  of  the  act  are  :  ^*  Provided  that  the  com- 
missioners ^hall  have  power  to  reject  any  person  so 
chosen  who  shaU  appear  to  them  unfit  to  be  such  assignee 
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as  aforesaid;  and,  upon  such  rejection,  a  new  choice        1829. 

of  another   assignee  or  assignees  shall    be  made    as      _^      " 

aforesaid/'  (a)  Candy 

and  another. 

In  the  matter 

The  terms,  it  is  to  be  observed^  are  not  that  the       _  of 

conunissioners  shall  have  power  to  reject  those  who  are 
unfits  but  those  who  apjptcar  to  them  unfit.  In  deter- 
mining  the  meaning  of  this  dause,  it  must  be  remem- 
bered that,  firom  their  power  of  examining  vivd  voce^ 
much  information  may  come  to  the  knowledge  of  the 
commissioners,  at  the  opening  of  the  commission,  and  at 
subsequent  meetings,  relative  to  the  character,  conduct, 
and  disposition  of  the  parties  who  are  afterwards  pro- 
posed as  assignees,  which  it  would  be  scarcely  possible 
to  communicate  by  affidavit.  They  may  have  become 
acquainted  with  the  nature  of  their  dealings  and  con- 
nexion with  the  bankrupt,  their  experience  or  want 
of  experience  in  trade,  and  their  general  qualifications 
to  discharge,  with  advantage,  the  trust  of  collecting, 
realizing,  and  distributing  impartially  the  bankrupt's 
estate.  For  these  reasons,  the  legislature  gave  them  the 
power  of  rejecting  those  who  appear  to  them  unfit;  and 
as  this  Court  has  neither  the  same  opportunities  of 
obtfuning  information,  nor  even  the  means  of  ascer- 
taining on  what  grounds  the  commissioners  acted,  it 
would  seem  that  an  appeal  firom  their  decision  could 
hardly  have  been  contemplated.  Under  ordinary  cir- 
cumstances, it  cannot  but  prove  extremely  dangerous 
that  this  Court  should  be  required  to  decide  upon  the 
qualifications  of  an  assignee. 

As  to  the  second  pomt,  it  is  clear  there  was  a  rejec- 
ti<Hi,   and   equally  clear   that    there   was    then,    sub- 

(a)  6  Geo.  4.  c.  16.  s.61. 
Vol.  III.  P 
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1829.        stantially,  a  fresh  choice ;  because  the  record,  shewing 

that  Atkinson  was   elected,  is  sanctioDed  by  the  judicial 

Candt        signature    of  the  conunissioners,  and  the   Court  will 

•nd  anotlier.    therefore  infer  that  the  choice  was  rqrularly  made. 
In  the  matter  ^         ^ 

of 
Baock. 

Mr.  Sugden  in  reply : — 

The  great  seal  has  always  esercised  the  jurisdicti<m 
of  reviewing  the  decisions  of  commissioners  of  bankrupt. 
It  is  a  panmionnt  jurisdiction,  and  can  only  be  taken 
away  by  express  words.  The  act  of  parliament  gives 
the  commissioners  the  power  to  adjudicate,  and  it  might 
be  as  reasonably  contended  that  the  Court  has  no  juris- 
diction to  review  their  dedsions  on  this  head.  He 
duty  of  the  Court,  in  deddmg  upon  the  fitness  or  unfit- 
ness of  an  assignee,  cannot  be  more  difficult  than  any 
-  other  duty  it  has  to  discharge,  on  appeal,  if  its  judgment 
is  to  be  fimned  on  fiu^ts,  and  not  on  suspicions. 

The  Vice-Chancellor  :  — 

April  4.  I  desired  this  matter  to  stand  over  yesterday,  on 
account  of  a  doubt  in  my  mind,  whether,  in  point  of 
iact,  there  had  been  an  electicm,  by  Candy  and  James^  of 
James  to  be  the  sole  asagnee.  But,  on  looking  at  the 
affidavit  of  Candy ^  it  appears  to  me  to  be  stated,  with 
sufficient  distinctness,  that  there  actually  was  a  ncmiina- 
tion  of  James^  in  the  first  instance.  I  conclude,  tha*e- 
fore,  from  this  affidavit,  and  from  what  was  admitted  at 
the  bar,  that  there  was  actually  an  election,  by  Candy 
and  Jamesy  otjatnesy  and  that  the  commissioners,  upon 
the  representation  made  to  them,  thought  proper  to 
reject  Jizwie^.  Upon  the  question,  whether  the  Court 
has  jurisdiction  to  interfere,  I  entertain  no  doubt  what- 
ever; because  I  apprehend  that  it  is  inherent  in  tlie 
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jurisdiction  of  the  great  seal  to  superintend  the  acts  of 
every  person  connected  with  the  commission,  except 
where  the  l^islature  has  otherwise  directed.  The  juris- 
diction to  remove  asrignees,  prior  to  the  late  act,  was 
always  exercised  without  there  being  any  express  autho- 
rity given  by  statute,  because  it  was  considered  to  be 
inherent  in  the  jurisdiction  of  the  great  seal. 

Then  the  remaining  question  is,  whether  the  commis- 
sioners properly  rejected  James  as  sole  assignee;  and, 
4ipon  reading  these  affidavits,  my  opinion  is,  that  he 
ought  not  to  have  been  rejected.  There  might  appear 
to  be  some  degree  of  adverse  interest  between  Candy 
and  Co.  and  the  bankrupt's  estate ;  and  as  James  him- 
self had  no  particular  interest,  and  merely  submitted  to 
be  nominated  assignee  because  Candy  and  Co.  wished 
him  to  be  so,  these  circumstances,  operating  on  the  minds 
of  fair  and  honourable  men,  might  induce  them  to  con- 
clude that  there  was  sufficient  ground  to  reject  James  as 
sole  assignee;  but,  exercising  my  judicial  opinion,  it 
seems  to  me  that  this  was  not  a  sufficient  ground.  I  think 
that  by  the  law  of  the  land  the  right  of  nomination  was 
in  Candy;  and  there  is  no  sufficient  ground  stated 
on  the  affidavits  to  warrant  the  rejection  of  the  person 
nominated  by  him. 

My  opinion  therefore  is,  that  the  assignment  to 
Atkinson  must  be  vacated,  and  that  another  assignment 
must  be  made  to  James. 

Against  this  decisicm  the  present  appeal  was  presented. 
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1829. 

Ex  parte 

Candy 

and  another. 

In  the  matter 

of 

Brock. 


Mr.  Home  and  Mr.  Knight  for  the  q)pellant : — 


L.C. 

Westm. 
There  are  certain  cases  in  the  administration  of  the       Hall, 

bankrupt  laws,  in  which,  from  the  power  possessed  by    ^^^  ^»  ^» 

P  2  ^^^^• 
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1829.        the  commissioners  to  examine  vivd  voccy  and  to  observe 

""■"""        the  conduct  and  demeanour  of  the  parties,  and  what  can 

Candy        never  be  accurately  communicated  by  affidavits  to  the 

and  another.    Lo^ J  Chancellor,  tlie  legislature  has  entrusted  the  com- 
In  the  matter       ^    ^  '  .... 

of  missioners  with  absolute  jurisdiction,  uncontrollable  by 

the  Lord  Chancellor.  The  argument  founded  upon 
the  general  superintending  jurisdiction  of  the  great  seal 
is  stated  too  broadly :  the  commissioners  exercise  many 
powers  in  which  there  is  no  appeal  from  their  de- 
cisions. 

If  the  commissioners  refuse  to  declare  the  bankruptcy, 
tlie  Lord  Chancellor  cannot  order  them  to  declare  it 
against  their  opinion  of  the  insufficiency  of  the  evidence. 
Ex  parte  Perrifiy  Buckj  510. 

By  section  45  of  the  new  act,  the  commissioners  are 
empowered  to  nominate  a  provisional  assignee  as  often 
as  they  they  shall  think  fit.  (a). 

Again,  the  commissioners  have,  as  to  the  certificate, 
an  independent  character,  and  they  cannot  be  com- 
pelled, either  by  the  Lord  Chancellor,  or  by  mandamus^ 
to  sign  it.  In  ex  parte  King^  11  Ves,  424  (6),  Lord 
Eldon  says,  in  words  extremely  applicable  to  the  present 
case :  ^<  Next  the  commissioners  are  to  sign,  who  have  the 
right  given  to  them  to  exercise  judicial  discretion,  duly 
and  fairly  applied  to  the  circumstances ;  whom^  it  appears 


(a)  **  It  shall  be  lawful  for  the  or  assignees  shall  or  may  be  re- 
commissioners,  as  often  as  they  moved  at  the  meeting  of  the  cre- 
shall  think  fit,  by  writing  under  ditors  for  the  choice  of  assignees, 
their  hands  to  appoint  one  or  if  they  shall  think  fit.''  6  Geo*  4. 
more  person  or  persons  an  assig-  c.  16.  s.  AS. 
nee  or  assignees  of  the  bankrupt's  {fi)  See  also  ex  parte  K'mg^ 
real  and  personal  estate,  or  of  7  Etut,  92. 
any  part  thereof,  which  assignee 
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by  the  act,  the  legislature  recollected  as  having  been        1829. 

present  at  all  the  transactions  during  the  bankruptcy ; 

better  judges,  therefore,  of  the  conformity  than  the  Lord        Candy 

Chancellor  or  the  two  Judges  can  be."  And  in  page  425,  j^"  the"matter 

"  Have  I  a  right  to  issue  a  mandatory  order  to  them,  to        ^  of 

say  that  it  is  [a  full  disclosure]  ?     No  such  authority  is 

given  to  me." 

By  the  60th  section,  new  powers  were  given  to  the 
commissioners,  to  inquire  into  and  expunge  the  proof 
of  debts ;  and,  to  negative  what  would  be  the  natural 
mference,  that  they  were  to  judge  without  appeal,  there 
is  a  right  of  appeal  expressly  given  to  the  parties.  The 
words  are :  "  Whenever  it  shall  appear  to  the  assignees, 
or  to  two  or  more  creditors  who  have  each  proved  debts 
to  the  amount  of  20/.  or  upwards,  that  any  debt  proved 
under  the  commission  is  not  justly  due  either  in  whole 
or  in  part,  such  assignees  or  creditors  may  make  repre- 
sentation thereof  to  the  commissioners ;  and  it  shall  be 
lawful  for  the  said  commissioners  to  summon,  provided 
that  such  assignees  or  creditors  may  apply  in  the  first 
instance  by  petition  to  the  Lord  Chancellor,  or  that 
either  party  may  petition  against  the  determination  of 
the  commissioners."  But  in  the  61st  section,  upon 
which  the  present  question  arises,  such  right  of  appeal 
is  not  given.  The  legislature,  tlierefore,  has  considered 
that  the  discretion  to  be  exercised  ought  to  be  left  to 
the  commissioners;  and  it  may  be  compare  u  the 
appointment  of  a  receiver,  where  the  master's  decision, 
as  far  as  relates  to  the  comparative  merits  of  the  can- 
didates presented  for  his  selection,  is  conclusive. 

Mr.  Sugden  and  Mr.  Montagu  for  the  respondent :  — 

The  general  superintending  power  of  the  Lord  Chan- 
cellor, although  not  given  in   express  words  by  any 

p3 


Digitized  by  VjOOQIC 


20e  CASES  IN  BANKRUPTCY. 

1829.       statute,  has  never  been  doubted.    In  the  case  of  ex  parte 

_  Stevens  J  14  Ves.  450  (a),  Lord  Eldon  said,  it  was  impos- 

Ex  ooftc 
Candy        sible  to  execute  the  statutes  without  implying  such  a 

In"the"m''tuV  P^^®"**     '^^^  ^^^^^  doctrine  is  fully  stated  in  the  cases 
of  of  ex  parte  BowUm^  I  Bose,   19;    ex  parte  Bradley^ 

®*^"'        1  Bose,  202;  and  ex  parte  Shaw,  1  G.  §•  J*.,  134. 

The  Lord  CnANCELtOR:  — 

The  question  appears  to  be,  whether  there  is  any  thing 
in  the  6 1st  section  to  exclude  the  general  superintending 
jurisdiction  of  the  great  seal. 

For  the  respcmdents :  — 

Such  certainly  is  the  only  point;  but  there  lire  no 
such  words  in  the  61st  section,  and  it  is  only  by  refer- 
ence to  the  60th  section,  that  there  is  even  the  appearance 
of  an  intention  to  limit  the  jurisdiction.  This,  however, 
is  only  in  aj^pearance.  The  legislature  having  given 
a  power  of  appeal  to  the  commissioners  to  expunge 
debts,  it  might  have  been  supposed  that  this  was  a  repeal 
of  the  power  possessed  by  the  Lord  Chancellor,  and 
tliat  it  was  not  intended  to  permit  two  appeals;  that 
"  expressio  unius  persoruB  est  exclusio  alteriusJ*  To 
obviate  this  supposition,  therefore,  it  was  provided,  that 
either  party  may  petition  against  the  determination  of 
the  commissioners ;  but  if  it  is  from  this  to  be  inferred, 
that  there  is  not  to  be  a  first  appeal  from  the  com- 
missioners to  the  Lord  Chancellor,  in  the  rejection  of 
assignees,  it  will  be  a  virtual  repeal  of  the  Lord  Chan- 
cellor's jurisdiction  in  all  cases  where  the  right  of  appeal 
is  not  expressed  by  the  statute.  The  evil  which  would 
result  from  the  commissioners  exercising  an  uncontrolled 
discretion  cannot  be  doubted. 

(a)  The  case  reported  in  14    nymous,'*  wtts  the  esse  o( ex  parte 
Ves.  ^50.  under  the  title  "  Ano-    Stevens.  SeelRose,205.,noteCa). 
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The  LoBD  Chancellor  :-*  1829. 

In  this  case,  the  only  point  which   appears  to  be  of     ^'  porie 
material  consequence  is  as  to  the  right  of  appeal ;  and  I    and  another, 
am  certainly  not  satisfied  that  there  are  any  words  in  the  ^°  ^®  matter 
61st  section,  to  deprive  this  Court  of  the  general  super-        Bbock. 
intending  jurisdiction  which  it  exercises  in  bankruptcy. 
The  argument,  drawn  from  the  60th  section,  appeared 
to  me,  at  first,  to  be  of  some  weight,  but  I  think  it  has 
been   satisfactorily    answered.      Considering,  therefore, 
that  the  Court  has  authority  to  interfere  in  a  case  of  this 
nature,  and  that  there  were  not  sufficient  grounds  for  the 
rejection  of  Mr.  James  by  the  commissioners,  I  am  bound 
to  confirm  the  decision  of  the  Vice-Chancellon 

Petition  of  appeal  dismissed  with  costs. 


Ex  parte  HINTON.— In  the  matter  of  BURGE.  y.  C. 

Ling.  Inn, 
An  order  had  been  made  on  a  former  petition^  that    jlpril  14, 
the  costs  of  the  petition  should  be  paid  out  of  the  bank-        ^o**'- 

-  :  .  .  ,    ,  A  petition  for 

rupr  s  estate :  this  was  a  petition  to  compel  the  payment  the  payment  of 

of  such  costs.      It  stated  at  considerable  lengtfi  the  ^J^^^hkh' 

oriffinal  petidon,  and  various  additional  allegations,  and  stated  additional 

111  mi..i  1  allwiUona: 

was  supported  by  three  amoavits  m  the  same  words.  HeM  to  be  irra* 


levant. 


Mr.  Sugden  and  Mr.  Rose  for  the  petition. 

Mr.  Homej  Mr.  Moniagu^  and  Mr.  Knight,  for  the 
respondents,  contended,  upon  the  authority  of  ex  parte 
Venwh  13  Ves.  270,  and  ex  parte  Soss^   IT  Fes.  876> 

p  4 
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1B29.        that  the  petition  ought  to  be  dismissed  with  costs,  with- 

out  prejudice  to  the  petitioner's  presenting  the  usual 

HiNTON.      short  petition,  for  the  costs  to  which  he  might  be  en- 
In  the^  matter  ^^j^^ 


BURGK. 


The  Vice  Chancellor  :  — 

As  it  a[^)ear8  to  me  that  the  assignees  had  not  any 
assets  in  hand,  the  petition  faik  on  the  merits;  but 
even  if  the  merits  had  been  in  &vour  of  the  petitioner, 
I  most  certainly  should  have  dismissed  this  irrelevant 
petition  with  costs,  and  have  left  the  petitioner  to  present 
the  ordinary  petition. 

Petition  dismissed  with  costs. 


V.  C.        Ex  parte  DAY.— In  the  matter  of  EVERIST  and 

Maylh  SMITH. 

1829. 

iMniTupts^wve  1  HIS  was  a  petition  to  supersede,  on  the  ground  that 
"Trtifof  the  ^®  bankrupts  were  not  sufficiently  described  in  the 
Kent  Road,       commission. 

ooal  mer- 
dianto/'  and  ft 

S^Tl^qStted  ^^  *®^^'  *^  bankrupts  carried  on  buriness,  in  part- 
that  trade  in       nership,  as  coal  merchants,  upon  a  wharf  called  the 

1826,  and  had  r^       i  ^-m       n    %  i     .       t  <■  «^^     -r         » 

dnoe  been  aepa-  Surrey  Canal  Wharf;  but  early  m  the  year  1826,  Joseph 
in  finSngi  Everist  withdrew  from  the  concern,  and  at  the  end  of 
Held,  that  the    the  same  year,   Richard  Smith   aliso  relinquished  the 

descnpuon  was 

insufficient,  and  busincss.  It  appeared,  that  the  bankrupts  had,  subse- 
miflion  ^Ivuid  quently,  engaged  in  farming,  upon  distinct  farms,  and 
be  fupcneded.    ^dj  q^  his  separate  account 
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In  the  CGmmiarion  which  issued  on  the  23d  of  Jan.  1829. 
1829,  the  bankrupts  were  described  as  "  late  of  the  _*""" 
Kent  Road,  in  the  county  of  Surrey,  coal  merchants^  Day. 
dealers,  and  chapmen."  ^"^  the^mtttcr 

Eysbut 

Mr.  Sugdenj  for  the  petition,  submitted  that  this  short  Sjcth. 
description,  although  not  &lse^  was  insufficient,  inas- 
much as  there  was  nothing  to  inform  separate  creditors, 
that  the  bankrupts  were  the  individuals  who  had  been 
occupied  in  farming,  and  known  to  them  as  farmers. 
Hie  residence  of  each  of  the  bankrupts,  since  they  re- 
linquished business  as  coal  merchant^  ought  to  have  been 
added.  There  is  a  joint,  but  no  separate  description. 
In  re  Gordon^  Mont.  §•  G.  B.  L.66;  ex  parte  Marsionj 
ifr. ;  Edens,  B.  L.  57 ;  ex  parte  Beckwith^  1  G.  jr  t7. 20 ; 
ex  parte  Horsleyj  2  MadLW. 

'bSx.Home^  contrd^  contended  that  the  description 
was  sufficient,  as  it  did  not  appear  that  the  bankrupts 
had  been  engaged  in  trade  since  the  dissolution  of  their 
partnership  as  coal  merchants,  and  submitted  that  none 
of  the  cases  cited  amounted  to  an  authority  for  what  was 
now  asked. 

The  Vice  Chancellor  :  — 

As  the  bankrupts  relinquished  their  copartnership 
trade  so  far  back  as  the  year  1826^  the  separate  descrip- 
tion of  each,  smce  that  time,  should  have  been  added ; 
and  without  it,  I  think  the  description  in  the  commianon 
must  be  considered  insufficient. 

Supersedeas  ordered. 
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Jlfoy  18,     Ex  parte  MAN.— In  the  matter  of  HARVEY  and 
1829.  another. 

A.  prored  a 

^^^^ie-    The  petition  stated,  that  on  or  about  the  24th  of 

B'***d^ed  ^   Deceniber  1825,  a  commission  of  bankrupt  issued  against 

before  B.  had     E*CL  Hcorvey  and  E.  HiU^  and  that  the  petitioners  were 

certificate,  hay-  appointed  assignees;  that  Barvey  was  mdebted  upon 

to^n!?!^^   bond  to  S.  Blt/th  m  the  sum  of  424A,  and  that  Blyth 

of  2oo£. :  Or-    proved  the  debt  of  424/.  against  the  separate  estate  of 

petition  of  the  Harvey^  but  that  before  Harvey  obtained  his  certificate 

STo^.  ^^V^  died,  having  by  his  wiU,  dated  die  8d  of  October 

^^bede-      1818,  bequeathed  to  Harvey  a  I^acy  of  200t;  that 

proof  of  424^     J.  Pdone,  who  was  sole  executor  of  ElytKs  wiU,  after- 

™«^  ^7  A.       ^QxAs  received  a  dividend  under  the  commission  of  bs. 

2  Jlu.€^^  3/tf     ^  ^®  pound  on  the  said  sum  of  424/.,  and  that  Plane 

afterwards  refused  either  to  pay  to  the  petitioners  the 

l^acy  and  interest,  or  to  refund  the  whole  or  any  part 

of   the  dividend  received.      The    petition,    therefore, 

prayed  that  Pbme  might  be  ordered  to  pay  the  petitioner, 

the  assignee,  the  legacy  of  200/.,  or,  if  the  petitioner  was 

not  entided  to  the  l^acy,  that  the  proof  of  Blyth  might 

be  expunged  or  reduced. 


c^^^^^r^  . 


Mr.  Boee  and  Mr.  Turner  for  the  petition. 
Mr.  BicienUlh  conird. 

The  Vice  Chanceixob  :  — 

Let  the  proof  be  reduced  to  224/.,  and  direct  that 
Plane  shall  refund  the  excess  of  dividend. 

It  was  agreed  between  the  parties  that  no  objection 
should  be  made  to  the  jurisdiction. 


Digitized  by  VjOOQIC 


CASES  IN  BANKRUPTCY-  «11 


Ex  parte  PALMER.— In  the  matter  of  BENTLEY.     Westm. 

HalL) 

Mr.  Bo9e  applied,  at  the  instance  of  the  petitioning      ^^^' 
creditor*  to  have  a  commission  superseded  which  had  n.,,  ,l'  *_* 
been  sealed,  but  not  opened,  and  submitted  that  this  «eded,  but  not 
might  be  safely  done,  without  serving  the  bankrupt,  or  to  be  supcned- 
shewing  that  he  could  not  be  found,  if  a  reservation  was  ^^Jjt^^rf  the 
made  in  the  order  of  all  the  rights  of  the  bankrupt,  petitioning  cre- 

,  ditor,  reserring 

whether  by  action  or  petition.  to  the  bankrupt 

in  the  order,  all 
his  rightly  wh^ 

The  Lord  Chancellor  said  he  had  reconsidered  ther faction 

or  petition*  (a  l 

the  rule  stated  in  ex  parte  Forth^  {ante  page  10,)  and 
that  he  thought  it  would  be  proper  to  vary  it,  because 
great  injury  might  result  to  creditors  firom  delajdng  a 
commission  which  ought  immediately  to  issue ;  and  the 
bankrupt  could  not  be  injured,  provided  there  was  a 
reservation  in  the  order  of  all  his  rights. 

The  order  for  a  supersedeas  was  accordingly  made. 


(a)  See  ex  parte  Forth^  ante  page  10. 
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L.C. 

Westm. 

May  25, 

1829. 

A  bankrupt, 
under  examina- 
tion, being 
aaked,  whether 
the  statements 
contained  in  a 
written  paper, 
produced  and 
shewn  to  him, 
were  true 
statements?  de- 
murred to  the 
question,  on  the 
ground  that  his 
answer  might 
expose  him  to  a 
criminal  prose^ 
cution,  and  was 
committed  ibr 
not  answering: 
Held,  under 
thecircum* 
stances  of  the 
case,  that  the 
bankrupt  was 
entitled  to 
demur  to  a 
question  in  so 
general  a  form. 
Commissionera 
of  bankrupt  are 
not  empowered 
to  diq>ense  with 
the  rule  of  law, 
by  which  a  party 
is  protected 
fjrcfak  criminat- 
ing himseli 


Ex  parte  KIRBY.— In  the  matter  of  KIRBY  and 
THOMAS. 

1  HIS  was  an  application  by  John  Kirby^  one  of  the 
bankrupts,  to  be  discharged,  upon  a  writ  of  habeas 
corpuSf  from  a  commitment  by  the  commissioners  for 
refusing  to  answer. 

The  examination  was  as  follows :  — 

"  Q.  Do  you  know  Beryamin  Corbett  of  Pancras 
Lane,  an  accountant  ? 

A.  I  do ;  he  was  employed  by  us  to  make  out  our 
accounts. 

Q.  Did  you  at  any  time  make  a  statement  to  Corbett 
of  your  transactions  with  Sewell  and  Cross^  which  Corbett 
reduced  into  writing  m  your  presence,  and  in  the  pre- 
sence of  your  partner  Thomas  ? 

A.  Yes,  I  did. 

Q.  Is  the  paper  now  produced,  marked  B.,  and 
bearing  the  mark  of  an  exhibit  before  us  of  the  14th 
May,  the  paper  referred  to  ? 

A.  I  believe  that  to  be  the  statement. 

Q.  You  are  requested,  for  your  better  information, 
to  read  the  paper  marked  B.  now  produced,  and  state 
if  those  two  sheets  of  paper,  purporting  to  be  a  copy  of 
such  statement,  is  a  copy  thereof? 

A,  It  is  a  copy  of  the  exhibit  B.  before  mentioned. 

Q.  Are  the  statements  therein  mentioned  true  state* 
ments?" 

The  bankrupt,  by  the  advice  of  his  solicitor,  demurred 
to  this  question,  submitting  that  he  was  not  bouud  to 
answer  it^  on  the  ground  that  the  paper  in  question  ad- 
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mitted  that  the  bankrupts  were  insolvent  at  the  time        1829. 
referred  to,  and  that  when  so  insolvent,  they  made  pur-         ' 
chases  of  goods  for  the  express  purpose  of  satisfying  the        Kibby/ 
debt  of  a  particular  creditor,  and  in  pursuance  of  a  '**  the  matter 
concerted  arrangement  with  that  creditor,  which  might        Kirbt 
expose  them  to  a  criminal  prosecution.     The  commis-      Thw«a!i. 
sioners  overruled  the  objection,  and  the  question  was 
then  repeated : 

<^  Q.  Are  the  statements  contained  therein  true 
statements  ? 

A.  I  decline  to  answer  the  question." 

The  bankrupt  was  thereupon  committed  for  refusing 
to  answer. 

The  following  is  a  copy  of  the  paper  writing  referred 
to: 

«  Exhibit  B. 

"  K.  was  insolvent  when  T.  joined  him,  and  C.  knew 
it;  he  was  insolvent  about  300L  or  400/.  C  had  the 
stock-book  so  shewing  the  affair;  he  stated  to  the 
citizens  that  J^.  and  T,  had  a  capital  of  about  1,300/. 
or  1,400/.  between  them,  though  he  well  knew  that 
K.  was  insolvent  as  above,  and  T.  had  only  470/. 
We  took  stock  in  August ;  at  that  time  our  stock  and 
book  debts,  and  other  effects,  were  about  1,500/.  or 
1,600/.,  and  we  owed  at  least  1,900/.  S.  and  C.  were 
both  informed  of  this,  and  C,  who  was  in  bed  at  the 
time,  said :  <  Well,  its  not  so  much  short  neither,  but 
I  know  nothing.'  At  this  time  we  must  have  owed 
them  about  1,500/.  or  1,600/.  for  cash  and  goods;  it  was 
generally  about  twice  the  amount,  but  had  been  largely 
reduced  by  the  sale  of  Dudley's  stock,  by  which  sale  we 
lost  550/.  When  PhiUips'  bad  debt  occurred,  K.  told 
C,  who  said :  *  I  have  every  confidence  in  your  making 
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1929.  k  all  r^L'  On  the  IbUowii^  mornk^,  he  came  to 
E^loarU  ^^'^^^^'^^g^ 5  K.  aocampaoied  him  home,  and  saw 
SliiLBT.  him  with  Mr.  SewdL  Mr.  Cnm  said :  <  SeweU,  these 
lo  themstter  feUowB  must  not  faU  lor  twelve  months,  for  we  must 
KiRsv  rapfdy  them  with  all  the  cash  they  want  to  keep  up 
Tbomas.  ^^^  credit ;  and  at  the  same  time  th^  advised  us  to  go 
to  Kmatchbtdl  and  Co.,  and  buy  three  or  four  boxes  of 
OgeHnfs  doth ;  and  we  did  accordingly  go  to  KnatckbuU 
and  Co.,  and  made  a  pared*  They  likewise  recom- 
mended us  to  go  to  other  houses  to  buy  silk  damask, 
carpeting,  plaids,  and  shawls,  and  that  they  would  take 
them  instead  of  cash  for  their  debt;  and  we  did  buy 
such  goods,  and  sell  them  to  S.  and  C  at  a  sacrifice. 
We  sold  goods  to  Dudley  and  Co.,  and  to  Evans,  at 
a  loss,  at  12J  per  cent,  for  the  first  parcel,  and  15  per 
cent,  on  all  the  others,  in  order  to  get  their  bills  to 
cover  S.  and  C.  About  November  1827,  we  began  to 
borrow  money  of  S.  and  C,  and  pay  them  large  and 
extra  interest  for  it.  On  the  9th  o£  November,  we 
borrowed  490/.,  and  accepted  a  bill  for  5002.  due 
10th  January :  the  10/.  was  for  the  interest  th^-eon. 
After  this  time,  all  mcmey  borrowed  of  S.  and  C,  which 
was  g^ierally  from  the  4th  to  the  10th,  they  used  to 
charge  us  2\  per  cent,  for,  if  the  same  was  not  returned 
on  or  before  the  12th:  this  we  could  rarely  do,  and 
have  therefore,  upon  many  occasions,  paid  the  2|  p^ 
cent.  When  we  began,  the  stock  was  taken  of  S.  and  C. 
at  prime  cost,  remniuits  and  all — about  2^600/L  This 
must  have  been  at  least  25  per  cent,  too  dear.  After 
C.  knew  of  PhiUipit  bad  debt,  and  our  great  defidency, 
he  wanted  us  to  destroy  the  cash-book,  which  we  would 
not  do ;  his  reason  for  that  was,  that  the  loans  from  him 
at  so  late  a  period  might  not  appear.  We  borrowed 
cash  of  S.  and  C  after  the  4th  of  September — upwards 
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of  1,00M^  that  we  m^bt  not  &il  till  he  was  nearly  out.        18S9. 
Ks  and  Cross  had  a  iHiTate  meetinir  before  the  latter      ^ 

'^  JEx  parte 

went  out  of  town,  and  it  was  then  arranged  v^en  XL  Kirbt. 
should  call  on  the  creditors  for  assistance,  m^  dbat  thqr  ^  the^^mattar 
should  stop  on  the  4th  of  October;  he  stated  he  would  Kiabt 
rather  be  from  home,  and  for  i^.  to  say  he  liad  applied  Xhomas. 
to  S.  and  C,  but  C,  being  out  of  town,  he  could  not 
obtain  assistance.  C  expected  the  creditors  would  have 
given  time,  during  which  he  recommended  us  to  take 
care  of  ourselves ;  and  when  on  his  return  he  found 
they  would  not  give  time,  he  said :  <^  Have  you  made 
any  thing?"  —  meaning,  have  you  secreted  any  pro- 
perty ? — «*  and  if  you  have  not,  lose  no  time  in  doing  it.** 
"^he  last  goods  purchased  of  S.  and  C.  were,  by  agree- 
ment, charged  such  prices  as  would  leave  them  no  loss 
on  the  balance  of  their  account,  in  case  we  paid  lOs.  in 
the  pound.  We  destroyed  I  O  LPs  at  the  request  of  C, 
likewise  all  letters  and  memorandums  relating  to  their 
account.  Mr  .C.  has  since  said,  you  know  nothing  respect- 
ing the  litde  interest,  meaning  the  usurious  interest;  it  can 
be  stated  by  such  things  as  had  been  previously  settled, 
such  as  insurance  on  French  goods,  rent  on  our  houses, 
&c. ;  in  order  that  it  might  not  appear  there  was  more 
than  proper  interest  charged." 


Mr.  CoJUnson  for  the  jMisoner :  — 

The  question  for  dedsion  is,  whether  a  bankrupt,  in 
a  case  involving  no  disclosure  of  property,  and  of  litde 
importance  to  the  creditors,  is  obliged  to  admit  what 
mB:^  criminate  himself. 

The  LoBD  Chancellor,  on  locJdng  at  the  return, 
inquired  whether  the  bankrupt  might  not,  without  com^ 
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1829.        promising  himself,  have  admitted  some  parts  of  the 

written  statement;    and  whether  he  ought  not,  there- 

KiRBY.       fore,  to  have  made  a  selection  of  the  parts  which  he 
In  the  matter  objected  to  answer. 

KiRBT 

ThoLb.  Mr.  Comnwn  .— 

It  was  not,  I  submit,  any  part  of  the  bankrupt's 
duty  to  make  a  selecdon.  The  commissioners  should 
have  been  careful  to  put  lawful  questions,  for  such 
only  do  the  statutes  require  him  to  answer.  A  bank- 
rupt cannot  alter  the  questions ;  he  must  answer  them 
in  the  form  in  which  they  are  presented  to  him,  or  not 
at  all.  The  document  annexed  to  the  examination,  to 
the  truth  of  which  the  bankrupt  was  interrogated,  repre- 
sents him  as  an  insolvent  man,  who,  at  the  instance  of 
Messrs.  S.  and  C,  to  whom  he  was  largely  indebted, 
puschased  goods  on  credit  of  Messrs.  Knatchbtdl  and 
Co.,  in  order  to  resell  them  to  S.  and  C.  at  an  under- 
t  value,  in  reduction  of  what  he  owed  them.     This  is 

the  disclosure  of  a  fraud  on  KnatchbuU  and  Co.,  effected 
by  a  conspiracy,  for  which  all  parties  may  be  indicted, 
and  punished  by  fine  and  imprisonment. 

The  Lord  Chancellor^: — 

The  bankrupt  Kirby  has  already  made  a  confession  to 
a  person  whose  evidence  would  be  sufficient  in  a  court 
of  law. 

Mr.  CoUinson : — 

Admitting  such  to  be  the  &ct,  the  witness  may  die, 
when  his  testimony  would  perish  with  him ;  or  the  con- 
fession may  have  been  obtained  by  threats  or  promises, 
wliich  would  render  the  evidence  inadmissible.    Besides, 
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the  commissioners  are  now  seeking  for  additional  testi-  1829. 

mony,  to  which  no  previous  confession  of  the  bankrupt  — 

can  give  them  any  title.  ^Kikby^ 

In  the  matter 

That  a  man,  by  the  general  doctrine  of  the  law  of  Kirby 

England,  is  protected  from  answering  questions  by  which  ,«  ^"^ 
he  may  be  crhninated,  has  been  forcibly  illustrated  by 
Lord  Eldan,  in  Paxton  v.  Douglas,  19  Ves.  227. 

The  Lord  Chancellor  :  —  The  proposition  is  too 
clear  to  require  an  authority. 

Mr.  CoUinson :  —  Then  the  case  of  a  bankrupt  must  be 
one  of  exception.  But  as  no  such  exception  can  exist  with- 
out the  authority  of  an  act  of  parliament,  it  remains  for  me 
to  examine  the  law  upon  this  point,  by  reference  to  the 
statutes,  and  the  decided  cases  by  which  their  meaning 
has  been  explained.  That  in  bankruptcy  no  disability 
attaches  to  any  other  person  than  the  bankrupt  is 
apparent  from  all  the  authorities.  In  Brajcetfs  case, 
Coni).  390  (a),  Bracey  was  asked  when  and  in  what 
manner  he  had  assisted  in  embezzling  the  estate  of  the 
bankrupt,  which  might  have  exposed  him  to  a  penalty 
under  the  13  Eliz.  c.  7.  s.  5,  6,  7. ;  and  on  refusing  to 
answer  he  was  committed.  Lord  Holt  said :  ^<  He  is 
not  to  answer  any  thing  criminal;  it  is  criminal  to 
embezzle  any  goods  after  the  bankruptcy,  but  not 
before;**  and  he  discharged  the  prisoner.  So,  in  ex 
parte  HigginSj  11  Ves.  8.,  a  solicitor,  summoned  by 
the  commissioners  for  the  purpose  of  proving  an 
act  of  bankruptcy,   refused    to    attend,    alleging   that 

(a)  1  Salk.  348;    1  Lord  Ray-    SMod,  309.  See  also  Mr.Beamet 
mond,  99 ;  HoU,  94;  Carthew,  J  55    Treatise  on  CommUments,  45. 
10    note ;    Bracey   v.    Harris, 

Voi«  III.  e 
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1829.        he  knew  of  no  circunistanoes  but  what  had  come  to 

his  knowledge  professionally.      Lord  Eldan  observed^ 

KibbtT  that  was  not  a  reason  for  disobeying  the  summons,  and 
In  the  matter  directed  his  attendance,  reserving  just  exceptions  to  any 
KiBBT  questions  which  the  commissioners  might  put  to  him. 
Th"mas.  ^"  ^  parte  SymeSy  11  Ves.  521,  Symes  presented  a 
petition  for  liberty  to  prove  the  amount  of  a  bill  of  costs, 
although  he  had  previously  declined  to  inform  the  com- 
missioners whether  he  had  or  not  received  any  money, 
not  specified  in  such  bill,  and  he  did  this  on  the  ground 
that  a  disclosure  would  have  a  tendency  to  criminate 
himself.  Lord  Eldon  stated  it  to  be  a  clear  proposition, 
that  no  man  could  be  compelled  to  answer  what  had  any 
tendency  to  criminate  himself;  but  the  consequence,  he 
said,  was  inevitable,  that  if  it  could  be  established  that 
he  had  received  money  which  belonged  to  the  bankrupt, 
and  chose  to  protect  himself  against  answering  as  to  the 
application,  he  came  under  the  difficulty  of  being  unable 
to  discharge  himself  of  the  receipt ;  and  he  dismissed  tlie 
application. 

A  bankrupt  under  examination  is  not  to  be  placed  in 
a  more  disadvantageous  situation  than  any  other  person, 
unless  by  vhtue  of  some  provisions  contained  in  the 
statutes,  peculiar  to  the  one,  and  inapplicable  to  the 
otlier.  Before  the  passing  of  the  6  Geo.  4.  c.  16., 
the  only  acts  in  force  making  any  mention  of  the  com- 
mitment of  a  bankrupt  by  commissioners,  as  the  result  of 
an  examination,  were  the  1  Jac.  1.  c.  15.,  and  the 
5  Geo.  2.  c.  80.  The  7th  and  8th  sections  of  the 
1  Jac.  1.  c.  15.,  are  in  these  words :  — "  VII.  And 
that  it  shall  be  lawful  for  the  said  commissioners,  or 
the  greater  part  of  them,  to  examine  the  said  offender 
or  offenders,  upon  such  interrogatories  touching  the 
lands,  tenements,  goods,  chattels,  debts,  bills,  bonds, 
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books  of  account,  and  such  otlxer  things,  as  may  tend  to        1829, 

disclose  his,  her,  or  their  estate,  or  their  secret  irrants,       ^"~~ 

conveyances,  and  eloining  of  his,  her,  or  their  lands,        Kibby. 

tenements,  goods^  money  and  debts,  as  they  shall  think  '"  the^^matter 

vmx:'  KiRBT 

and 
Thomas 
"  VIII.  And  that  if  therein  the  offender  or  offenders 

ahaU  refuse  to  be  examined  or  to  answer  fully  to  every 
interrogatory  to  him  to  be  ministered  by  the  said  com- 
missioners, or  the  greater  part  of  them,  it  shall  be 
lawful  for  the  said  commissioners,  or  the  greater  part  of 
them,  to  commit  the  said  offender  or  offenders  to  some 
strait  or  close  imprisonment,  there  to  remain  until  he, 
she,  or  they  shall  better  conform  him  or  herself." 

But  as  a  bankrupt  may  make  a  secret  grant,  or  remove 
his  property,  under  circumstances  not  amounting  to  an 
indictable  offence^  it  follows  that  nothing  is  contained  in 
these  sections,  which  necessarily  calls  upon  him  to  answer 
questions  by  which  he  may  be  exposed  to  a  criminal  prose- 
cution. From  the  5  Geo.  2.  c.  30.,  the  bankrupt  is  entitled 
to  still  greater  protection  when  under  examination  by 
commissioners.  The  16th  section  is  as  follows:  <<  It 
shall  and  may  be  lawful  to  and  for  the  said  commissioners, 
or  the  major  part  of  them,  to  examine,  as  well  by  word 
of  mouth  as  on  interrogatories  in  writing,  all  and  every 
person  and  persons,  against  whom  any  commission  of 
bankrupt  is  or  shall  be  awarded,  touching  all  matters 
relating  to  the  trade,  dealings,  estate  and  effects  of  all 
and  every  such  bankrupt  and  bankrupts,  and  also  to 
examine,  in  the  manner  aforesaid,  all  and  every  other 
person  duly  summoned  before,  or  present  at  any  meeting 
of  the  said  commissioners,  or  the  major  part  of  them, 
touching  all  matters  relating  to  the  person,  trade,  deal- 
S2 
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182d»        ings,  estate  and  effects  of  all  and  every  such  bankrupt 

and  bankrupts,  and  any  act  or  acts  of  bankruptcy  com- 

KiRBY.  mitted  by  him,  her,  or  them,  &c.'  The  bankrupt  is  here 
In  the  matter  p^  upon  a  footing  equal  to  that  of  any  witness.  The 
KiRBY  commissioners  are  restricted  to  such  questions  as  are 
THOHAflk  lawful ;  and  by  the  18th  section  of  the  same  statute  the 
bankrupt  is  allowed  a  writ  of  habeas  corpusy  when  the 
Court  is  to  decide  whether  all  lawful  questions  have  been 
fiilly  answered.  But  of  what  legal  objection  is  it  possible 
for  a  man  to  take  advantage,  who  is  precluded  from 
saying  that  he  is  not  compellable  to  admit  his  own 
guilt  ?  The  bankrupt  is  not  permitted  by  this  statute 
to  be  asked  as  to  an  act  of  bankruptcy,  which,  however, 
is  not  a  crime  of  itself,  nor  an  act  necessai-ily  leading 
to  the  commission  of  any  crime,  yet,  inasmuch  as  it  brings 
a  person  within  the  influence  of  a  pecuUar  code  of  penal 
enactments,  it  is  required  to  be  substantiated  by  inde- 
pendent testimony.  What  can  more  clearly  shew  the 
absence  of  all  intention  to  deprive  a  bankrupt  of  the 
right  of  objecting  to  criminate  himself  than  a  statut- 
able protection,  provided,  when  he  could  have  no  other, 
in  a  case  bearing  only  incidentally,  contingently,  and 
prospectively,  on  the  point  of  criminality  ? 

Such  was  the  statute  law  previously  to  the  passing  of 
the  6  Geo.  4.  c.  16.;  and  such  it  is  still,  for  that  act 
adopts,  in  substance,  with  respect  to  witnesses,  the 
terms  of  the  5  G.  2.  c.  30.,  and  re-enacts,  as  to  the 
bankrupt,  the  provisions  of  the  1  Jac.  1.  c.  15.,  and 
6  Geo.  2.  c.  30.  The  6  Geo.  4.  c.  16.,  indeed, 
although  it  makes  no  alteration  as  to  the  points  upon 
which  a  bankrupt  may  be  examined,  contains  a  novel 
enactment  relative  to  time,  by  permitting  the  examina- 
tion to  take  place   «  whether  tlie  bankrupt  shall  have 
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obtained  his  certificate  or  not"  (a) — words  to  be  met  1829. 
with  in  no  previous  statute.  But  it  may  be  said  that  —^ 
inasmuch  as  a  bankrupt  who,  at  the  time  of  obtaining  Kirby. 
his  certificate,  had  concealed  property  of  the  value  '"  the  matter 
of  10/.,  must  have  committed  a  felony,  the  commis-  Kirby 
sioners  are  empowered  to  examine  him  relative  to 
such  felony.  This,  however,  by  no  means  follows.  It  is 
not  every  concealment  that  would  constitute  a  felony ; 
nor  does  the  statute  say  that  he  shall  answer  as  to 
a  felonious  concealment.  So  far  from  this,  it  directs 
the  commissioners  to  allow  all  lawful  objections;  and 
the  Court  above  is  required,  on  habeas  corpus  (6), 
to  determine  whether  all  lawful  questions  have  been 
fully  answered,  whilst  no  ^  new  rule  of  evidence  is  pro- 
vided, to  make  that  lawful  which  would  otherwise  be  the 
contrary.  But  wliatever  doubts  may  exist  as  to  whether 
a  bankrupt  may  or  may  not,  under  the  peculiar  provi- 
sions of  the  6  Geo.  4.  c.  16.,  be  required  to  answer  to  a 
felonious  concealment,  such  doubts  can  have  no  influence 
in  a  case  alleging  no  concealment,  and  seeking  for  no 
disclosure  of  property.  Disembarrassed  of  this  difficulty, 
if  it  be  one,  no  obstacle  exists  on  the  face  of  the  statutes 
to  the  right  now  asserted  by  the  prisoner,  of  being  within 
the  protection  of  that  general  principle,  which  protects 
a  man  from  becoming  the  unwilling  instrument  of  his 
own  crimination. 


The  cases  to  be  met  widi  in  the  bodks,  although 
usually  cited  against  the  liberty  of  a  bankrupt,  will  be 
found,  upon  consideration,  to  be  not  unfavorable  to  the 
prisoner.  Tliey  are  as  follows:  ex  parte  Meymot, 
1  Atk.  196;  ex  parte  Nowlan,    11  Fes.  510;  ex  parte 


(a)  6  Gca  4.  c.  16.  a.  56.  (A)  6  Geo.  4.  c.  16.  s.  39. 
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1829.        Oliver,   1  Roscj  407.,  and  2V.^B.  244;  ex  parte  Ow- 

^ sens,  Buck,  531 ;  and  Pratt's  Case,  1  G.  fr  J.  58. 

Ex  parte  ^ 

KiRBY. 

In  the^  matter  ^^  ^^  Met/MOt,  1  ^A.  196,  was  the  case  of  a  clergy- 
KiaiT  man  applying  for  a  supersedeas  on  the  ground  that,  as  it 
Thomas.  ^^  illegal  for  a  clergyman  to  engage  in  trade,  any  ex- 
amination would  expose  him  to  the  necessity  of  criminating 
himself.  Lord  Hardtvicke  observed,  that  a  man  could  not 
take  advantage  of  his  own  wrong,  or  avail  himself  of  the 
breach  of  one  law  to  avoid  the  operation  of  another,  and 
that  a  smuggler  might  be  a  bankrupt.  "  In  the  case," 
said  his  lordship,  <'  I  put  before  of  smuggling,  there  is 
no  examination  of  the  commissioners  but  will  subject  to 
penalties;  and  yet  that  is  no  reason  why  the  commission 
should  not  proceed,  for  if  the  bankrupt  has  an  objection 
to  the  question,  he  must  demur  to  the  interrogatories, 
and  this  Court  will  judge  of  the  question  upon  a  petition ; 
or  if  the  bankrupt  refuse  to  answer  any  question,  and 
the  commissioners  commit  him,  and  the  delinquent 
brings  an  habeas  corpus,  tlie  question  must  be  set  forth 
particularly  in  return  to  the  habeas  corpus,  that  tlie 
judges  may  judge  whether  it  was  a  lawful  question  or 
not."  Can  it  be  supposed  that  Lord  Hardwicke  would 
have  referred  the  petitioner  to  a  habeas  corpus,  if  that 
writ  could  afford  him  no  protection  against  the  object 
of  his  apprehension  ? 

Ex  parte  Nowlan,  1 1  Fes.  510,  was  the  case  of  a  bank- 
rupt, committed  for  unsatisfactory  answers,  who>  when  be- 
fore the  Lord  Chancellor,  objected  to  the  questions  as  of  a 
tendency  to  make  him  criminate  himself,  although  no  such 
objection  had  been  taken  before  the  commissioners.  Lord 
Eldon  made  the  following  observations :  **  As  to  the  ground 
of  this  application,  that  the  questions  tend  to  make  him 
accuse  himself,  in  the  administration  of  this  part  of  the 
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justice  of  the  country,  that  case  must  be  distinctly  brought        1 829. 
before  the  Court  in  another  manner.     The  bankrupt        ^~~^ 
must,  before  the  commissioners,  make  his  objection ;  so        Kirby. 
that  the  Court,  upon  the  application,  may  distinctly  see  '"  ^®  matter 
the  nature  of  it ;  for  a  man  may,  if  he  chooses,  waive         Kirby 
his  objection  to  answer  any  question^  and  may  answer,       Thomas. 
and  bankrupts  often  do  answer  questions  they  are  not 
bound  to  answer,  and  perhaps  prudently;  as  in  many 
instances  the  utmost  severity  of  the  law  may  be  applied ; 
and  they  may  redeem  themselves  from  the  inclination  to 
prosecute.     As,   therefore,   it  is  in   the   power   of  the 
bankrupt  to  answer,  or  to  demur,  the  course  upon  appli- 
cation to  be  discharged  upon  this  ground  is,  that,  being 
before  the  commissioners,  he  must  demur  to  the  question, 
and  then  the  state  of  the  proceeding,  upon  the  return 
to  the  habeas  corpusy  must  be  accurately  brought  before 
the  Court;    and   that  coiurse  not  being  taken  in   this 
instance^  it  would  be  very  dangerous  to  discharge  tlie 
bankrupt*"     Here  Lord  Eldcn  admits  that  there  are 
questions  which  a  bankrupt  is  not  bound  to  answer,  and 
to  which   he   may   demur   before   the  commissioners; 
questicms  which  connect  themselves  in  prospect  with  a 
prosecution,  and  which  have,  therefore,  a  tendency  to 
criminate  him. 

Ex  parte  Oliver^  XRoaej  407, 2  Ves.  §•  J3. 244,  was  the  case 
of  a  bankrupt  who  admitted  to  the  commissioners  that  he 
had  paid  a  sum  of  money  to  prevent  the  disclosure  of  a  cir- 
cumstance which  he  mentioned;  but  he  gave  so  unsatisfac- 
tory an  account  of  the  transaction  that  he  was  committed. 
This  case  would  be  of  little  importance  to  the  present  inquiry 
but  for  the  circumstance  that  Lord  Eidon  lays  it  down, 
extra-judicially  indeed,  that  a  bankrupt  is  not  bound  to 
criminate  himself,  qualified  by  some  observations  neither 
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1829.        compatible  with  the  universality  of  such  a  proposition^ 

nor  material  to  the  prisoner.     The  words  are  these :  (a) 

KiBBY.  "  He  is  not  bound  to  answer  a  question  that  has  a 
In  the  matter  tendency  to  accuse  him  of  a  criminal  act ;  but  he  must 
KiRBT  submit  to  the  consequence  of  that  refusal  being  unsa- 
TuoMAs.  tisfactory,  as  there  is  nothing  unlawful  in  this  question 
upon  the  face  of  it.  That,  Iiowever,  is  not  this  case,  as 
this  person  admits  the  criminality.  He  does  answer  the 
question."  When  a  question,  apparently  innocent, 
thoiigh  really  otherwise,  is  demurred  to  by  a  bankrupt, 
who  swears  that  an  answer  would  expose  him  to  a  crimi- 
nal prosecution,  is  it  intended  to  say  that  he  must 
nevertheless  answer  or  suffer  perpetual  imprisonment? 
Little  dexterity  being  requisite  to  frame  a  question  so 
that  the  criminality  to  be  elicited  shall  appear  exclusively 
upon  the  answer,  this  would  be  to  d^rade  the  ^*  lawful 
questions"  spoken  of  in  the  statutes  into  useless  words. 
Would  any  one  feel  anxious  about  the  form,  who  was 
unable  to  escape  from  the  substance  of  an  examination  ? 
Of  what  moment  would  it  be  to  a  bankrupt,  whether 
his  offence  be  wholly  disclosed  by  the  answer,  or  appear 
in  the  question  also  ?  To  say  that  he  need  not  answer, 
as  he  may  prefer  to  be  punished  for  contumacy,  is  in 
effect  to  destroy  all  protection. 

In  ex  parte  Cossens,  Buck,  531,  the  bankrupt  WorraU 
had  resigned,  on  the  eve  of  his  bankruptcy,  the  situation 
of  town  clerk  of  the  city  of  Bristol ;  and  on  being  asked 
by  the  commissioners,  whether  any  consideration  had 
been  paid  to  him  for  resigning  that  office,  which  was 
not  legally  saleable,  declined  to  answer.  The  question 
not  having  been  persisted  in  by  the  commissioners, 
Cossens,  a  creditor,  presented  a  petition  for  the  purpose 

(a)  2  Vcs,  8i  B,  250. 
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of  enforcing  an  examination  to  that  point     Lord  Eldon        1829. 

observed,   that  the  creditors  might  of  themselves  call       - 

a  meeting  of  the  commissioners,  in  order  to  examine        Kirby. 

into  the  state  of  the  property,  and  to  have  it  distinctly  ^"  the^  matter 

answered,  whether  fVorraU  had  any  property  consisting        Kibby 

of  any  bond,  security,  or  engagement,  or  any  thing  else       Thomas. 

which  he  received,  eitlier  before  his  bankruptcy  or  since 

his  bankruptcy,  other  than  that  which  he  had  already 

particularly  disclosed ;  and  he  apprehended  they  might 

ask  him  whether  he  had  the  bond  of  A.  J3.,  or  the  bond 

of  C,D.j  or  the  bond  o{  E.F.^  and  so  on,  but  he  did  not 

think  they  could  couple  that  with  questions  relating  to 

the  illegal  consideration. 

The  Lord  Chancellor:  —  In  that  case  you  will 
observe  that  Lord  Eldon  said :  (a)  *<  I  conceive  that 
there  is  no  doubt  that  it  is  one  of  the  most  sacred 
principles  in  the  law  of  this  country,  that  no  man 
can  be  called  on  to  criminate  himself,  if  he  choose 
to  object  to  it ;  but  I  have  always  understood  that  pro- 
position to  admit  of  a  qualification  with  respect  to  the 
jurisdiction  in  bankruptcy,  because  a  bankrupt  cannot 
reftise  to  discover  his  estate  and  effects,  and  the  par- 
ticulars relating  to  them,  though,  in  the  course  of  giving 
information  to  his  creditors  or  assignees  of  what  his 
property  consists,  that  information  may  tend  to  shew  he 
has  property  which  he  has  not  got  according  to  law ;  as 
in  the  case  of  smuggling,  and  the  case  of  a  clergyman 
carrying  on  a  farm,  which  he  could  not  do  according 
to  the  act  of  parliament,  except  under  the  limitation  of 
the  late  act ;  and  the  case  of  persons  having  the  pos- 
session of  gunpowder  in  unlicensed  places,   whereby 

(a)  Buck,  540. 
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1829.        they  became  liable  to  great  penalties,  whether  the  crown 

„      ^       takes  advantage  of  the  forfeiture  or  not :  in  all  these 
jBx  parte  ^ 

KiRBT.        cases  the  parties  are  bound  to  tell  their  assignees,  by  the 
n  thc^matter  examination  of  the  commissioners,  what  their  property 
KiRBT        is,  and  where  it  is,  in  order  that  it  may  be  laid  hold  of 
Thomas.       ^^  ^  purposes  of  the  creditors.** 

Mr.  CbfftnMW.— But  the  decision  in  this  very  case  is 
adverse  to  this  siq)posed  power,  for  the  result  was,  that 
the  Lord  Chan<3ellor  declined  to  interfere.  The  petition 
was  eyentually  dismissed ;  and  the  whole  inference, 
therefore,  from  this  case^  is,  that  although  a  bankrupt 
may  be  interrogated  as  to  the  possession  of  prc^rty, 
he  cannot  be  compelled  so  to  answer  as  to  criminate 
himself. 


Praifs  case,  iG.SfJ.  68,  was  brought  before  the  Court 
c(  King's  Bench,  on  an  application  for  a  writ  of  habeas 
carpus*  The  bankrupt  had  refused  to  answer  some 
questions,  put  to  him  by  the  commissioners,  relative  to 
securities  granted  by  deed,  inasmuch  as  he  allied  that 
such  an  examination  had  a  tendenqr  to  establish  an  act 
of  bankruptcy.  TTie  Court  refused  the  writ,  saying, 
that  the  bankn^t  was  bound  to  disclose  all  circum^ 
stances  respecting  his  property,  be  the  consequences 
what  they  might.  The  language  of  the  Court  was  more 
extensive  than  the  occasion  required.  Commissionei*s 
are  not  precluded  from  examining  a  bankrupt  as  to  an 
act  of  bankruptcy,  on  the  ground  of  any  tendency  it 
may  have  to  make  him  criminate  himself,  but  simply 
because  the  statutes  have  enumerated  the  objects  to  which 
he  may  be  examined,  and  an  act  of  bankruptcy  is  not 
to  be  found  among  the  number.  The  same  observation 
will  apply  to  the  bankrupt's  wife.  It  was  thought  inexpe- 
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dient,  probably  for  a  reaaon  already  suggested)  to  allow  1829. 

a  commission  to  ]be  supported  by  such  testimony ;  but  so  ■""" 

far  from  permitting  the  acknowledgment  of  an  act  of  KimyT 
bankruptcy  to  interfere  with  the  disclosure  of  property,  1"*  ^^  mattet 

the    statutes   of  1  Jac.  1.    and    6  Geo.  4.,    expresdy  Kirby 

require  the  bankrupt  to  be  examined  to  secret  grants,  ,-,  ""^ 
at  the  same  time  that  they  make  fraudulent  grants  acts 
of  bankruptcy. 

The  acts  of  parliament  and  the  cases^-relevant  to  this 
inquiry,  are  now  exhausted,  without  disclosing  any  enact- 
ment or  decision  to  justify  the  hypothesb,  that  the  case 
of  a  bankrupt  is  one  of  exception  from  all  others ;  that 
his  treatment  is  to  be  that  of  an  outcast  from  the  com- 
mon principles  of  natural  justice ;  that  he  alone,  of  all 
mankind,  is  not  to  be  permitted  to  say :  ^^  I  will  not  be 
my  own  criminator."  But  even  if  it  were  to  be  here- 
after decided,  that  a  bankrupt  may  be  required  to  become 
his  own  accuser,  in  cases  materially  affecting  the  interests 
of  his  estate^  it  would  still  be  open  to  him  to  deprecate 
examination  in  a  case  like  this,  to  which  the  creditors  in 
point  of  interest  are  almost  strangers* 

Messrs.  5.  and  C.  (according  to  the  memorandum 
annexed  to  the  examination)  succeeded,  by  means  of  the 
bankrupts,  in  obtaining  fraudulent  possession  of  the 
goods  of  Messrs.  KnatchbuU  and  Co.  If  so,  Messrs. 
KnatchbuU  and  Co.  may  recover  the  value  of  them  from 
Messrs.  S.  and  C  But  for  whose  benefit  ?  Their  own, 
undoubtedly ;  and  what  they  shall  recover,  whilst  it  will 
diminbh  their  debt  under  the  commission,  may  occasion 
an  increase  of  that  of  5.  and  C.  to  an  extent  perhaps  not 
much  inferior.  To-day  it  is  a  question  of  conspiracy; 
to-morrow  may  occur  a  case  of  capital  felony ;  and  it 
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1829.        may  be  therefore  asked  how  far  the  Court  is  disposed  to 

_  proceed,  (a) 

Ex  parte       ^        ^  V   / 

KiRBY. 

In  the^matter       rj^^  j^^^^  CHANCELLOR  desired  Mr.  Rose  to  pro- 

KiRBT        duce  the  authorities  oa  the  other  side,  upon  which  he 

and  |.    1 

Thomas.       ^^^^' 

Mr.  Hose. — The  commissioners  are  empowered  to 
examine  parties'  witnesses,  and  the  bankrupt;  and,  with- 
out inquiry  as  to  the  extent  of  their  compulsory  power 
over  witnesses  and  parties,  the  question,  upon  this 
application,  is,  as  to  their  authority  with  respect  to  the 
bankrupt,  a  question  of  great  importance,  because^  if 
the  commissioners  do  not  possess  this  power,  the  whole 
object  of  the  bankrupt  statutes  will  be  liable  to  be 
defeated.  Ex  parte  Meymot  is  the  first  case,  in  which 
Lord  Hardtvicke  assumes  the  existence  of  this  power. 
The  next  case  is  ex  parte  NowlaHf  11  Fes.  614. 

The  Lord  Chancellor  :  —  There  the  point  did  not 
arise ;  because  the  bankrupt,  instead  of  demurring  to 
the  question,  answered  it.  This  is  expressly  noticed  by 
Lord  Eldon,  in  the  passage  read  to  the  Court  by 
Mr.  Collinson. 

Mr.Rose. — The  next  case  is  ex  parte  Oliver^  IBose  414. 

The  Lord  Chancellor  : — 

In  that  case,  also,  the  point  did  not  arise,  as  the 
bankrupt  answered  the  question ;  and  indeed,  as  far  as 
it  is  applicable,  it  admits  that  there  are  questions  which 


(a)  See  the  judgment  of  Sir  John  Leachy  in  ex  parte  Burlton, 

IG.^J,  32. 
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the  bankrupt  is   not  bound  to  answer.     Lord  Eldan        1829. 
says :  "  The  duty  of  the  commissioners  is  very  shortly        """"^ 
stated ;  the  bankrupt  must  answer  every  lawful  question ;        Kirby. 
and  in  that  there  is  great  difficulty.     If  a  sum  of  money  ^"  ^^^  matter 
is  unaccounted  for,  and  the  bankrupt  says,  I  will  not        Kirbt 
tell   what    is    become  of  it,  he   must   thereby  subject       Th^omas. 
himself  to  the  imputation  of  not  being  able  satisfactorily 
to  account,  and  to  the  consequences  of  that  imputation. 
He  is  not  bound  to  answer  questions  criminating  him- 
self; but  if  he  refuses  to  give  that  account,  his  answer  is 
unsatisfactory,  within  the  language  of  the  act,  and  he 
exposes  himself  to  the  consequences  of  it.     That,  how- 
ever, is  not  the  case  here.     The  bankrupt  here  does  not 
refuse  to  accoimt  for  this  money ;  he  does  answer ;  he 
says  he  gave  the  400/.  to  silence  a  person  whom  he 
thought  would  make  a  discovery,  which  he  was  most 
materially  and  feelingly  interested  to  prevent." 

Mr.  Bose, — The  next  case  is  ex  parte  Pratt^  1  G.  §• «/., 
58,  where  the  Court  held  that  the  bankrupt  was  bound 
to  disclose  all  the  circumstances  respecting  his  property. 

The  Lord  Chancellor:  — 

This  authority  proves  only,  what  cannot  be  doubted, 
that  the  bankrupt  must  disclose  what  he  has  done  with 
his  property,  although  such  disclosure  may  establish 
that  he  committed  an  act  of  bankruptcy;  but  it  does 
not  prove  that  a  bankrupt  may  be  asked  whether  he 
obtained  property  by  fraud  or  forgery.  In  the  present 
case,  it  is  by  no  means  clear  that  the  inquiry  would  be 
beneficial  to  the  bankrupt's  estate ;  but  even  if  it  were 
likely  to  prove  advantageous,  there  is  not  any  authority 
to  shew  that  the  commissioners  may  dispense  with  the 
general  rule  of  law,  that  no  person  can  be  compelled  to 
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1889.       criminate  himself;  and  although  part  of  the  que$ti<Hi 
— —        proposed  is  free  from  this  objeetion^  yet  as  it  is  blended 
KiMY.       ^^  P*°^  which,  if  taken  separately,  the  bankrupt  could 
In  the  matter  n^t  have  been  compelled  to  answer,  I  am  of  opinion 
KiRBT        that  to  the  question,  in  the  very  general  form  in  which 
^^         it  was  proposed,  the  bankrcqpt  was  entitled  to  demur. 
The  comrnissionftfg  Biay  conduct  the  necessary  investiga- 
tion by  a  more  particidar  and  minute  examination  as  to 
parts  of  the  written  statement,  without  affording  grounds 
for  the  objection  that  has  been  made ;  and,  adverting  to 
the  circumstances  disclosed,  I  am  far  from   thinking 
that  such  an  examination  would  not  be  proper.     But, 
under  this  commitment,  the  prisoner  is  entitled  to  his 
disdiarge. 

The  bankrupt  was  discharged  accordingly  (a). 


(«)  See  a  note  upon  this  sub-     Treatise  on  Commitmentt,  chap  4. 
ject,  2  Moni,  ^  Greggt,  B.  L,    p.  44. 
Note  {B  J.) ;  and  Mr.  Beames* 
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Ex  parte  BADCOCK  and  others.— In  the  matter  of       L-  C. 

JOHN  and  THOMAS  GUNDRY.  ^'^^n^^!!' 

Dec.  9,  10, 

rr  ^^^^* 

1  HIS  petition  of  creditors  stated  that  the  bankrupts      Westm. 

were  engaged  in  mining  transactions  to  a  considerable       Hall, 

extent,   and  particularly  in  two  mines  called  Wheal        |^q  ' 

Vohr  and  Wheal  Vreah,  in  the  county  of  Cornwall,  ^^     . 

of  which  mines  John  Qundry  was,  in  December  1819,  of « bankrupt 

and,  many  years  previously,  the  purser ;  that  in  con-  in  declining  to 

sequence  of  John  Gundrt^s  pecuniary  embarrassments,  J^^J^  ^Jidh 

it  was  agreed  that  he  should  assign  some  of  his  shares  to  ^^  ^<^  ^>pe«r 

trustees  for  the  indemnity  of  his  co-adventurers;  that  immediately 

John  Gundrp  had,  in  the  two  preceding  years,  realized  etute-  and^ 

about  5,600^ ;  that  the  dividends  and  profits,  m  1818  •^^L^Jf^ 

and  1819,  were  less  than  in  the  preceding  years,  the  bankrupca*  in- 

price  of  tin  having  &llen,  and  more  particularly  in  1819,  T^i^moMhrn-' 

from  the  circumstance  of  the  mines  not  beincr  worked  ^^  >  ^^  ^^- 

^  erer  pure  their 

regularly,  and  to  their  full  extent,  in  consequence  of  moUTes,  neither 
John  Gundry*s  pecuniary  embarrassments  and  inability  JJ^Sotot 
to  pay  and  employ  a  sufficient  number  of  labourers;  ««>  be  permitted 

*^  "^  *^    "^  to  poneas  them- 

that  John  Gtmdr^s  embarrassments  continuing,  it  was  adres,  by  pur- 
chase or  other- 
wise, of  anj  part 


deemed  advisable  that  he  should  relinquish  the  purser*  ^^j^^^  of  anVp^'" 

ship,  and  he  accordingly  resigned  it  in  favour  of  Bichard  ^***®  !*™- 

Ij^aehy  a  toller  under  the  Duke  of  Zeecb,  who  was  much  in  such  proper- 

omnected  with  Humphrey  MiUett  GryUsy  an  attorney  Against  all 

and  banker  at  Helston,  and  also  steward  and  agent  of  ^^^^^^^^ 

the  Duke  of  Leeds;  that  on  the  1st  o^  January  1820,  estate,  either  to 

Tyack  was  appcmited  and  commenced  to  act  as  purser  oommiMi!mei^ 

and  book-keeper,  and  Josqph  Vivian  as  manager;  that  ^^|/^*^® 

in  December  1819,  several  meetinirs  of  the  creditors  of  uniform  and 

the  bankrupts,  and  of  their  brothers  WiUiam  and  James  An  assignee 

Gtmdry,  who  had  also  an  interest  in  the  mines,  were  "l^^^^l^^ 

held,  when  it  was  agreed   that  an  assignment  of  the  ^^  *•*•  «<^" 

mission. 
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1829.        estate  of  the  four  brothers  should  be  made  to  trustees, 

for  the  benefit  of  their  creditors  generally,  which  was 

Badcock       considered    the    more   desirable,    on    account    of  the 
and  others,    shares  which  Johtij  TViliiam,  and  Jasnes  Gundry  held  in 
of  Wheal  Vohr  and  Wheal  Vreab,    from  whence  it  was 

expected  there  would  be  returns  in  their  favour,  sufficient 
to  discharge  all  their  debts,  provided  they  could  obtain 
time  fix)m  their  creditors  to  allow  of  the  sale  of  the  ores 
then  dug  and  raised,  or  which  might  be  raised,  if  the 
mines  were  fully  worked;    that  at  a  meeting  of  the 
creditors  at  Helston,  in  the  middle  of  January  1820, 
which  some  of  the  Penzance  creditors  attended,  the 
Helston  creditors,  although  they  admitted  the  expediency 
of  the  proposed  measures,  refused  *to  adopt  them,  and 
determined,  under  the  professional  advice  of  the  said 
Mr.  GryUs  and  a  Mr.  Rogers^  to  take  out  commissions  of 
bankruptcy  against  the  foiu*  brothers ;  that  a  joint  com- 
mission was  afterwards  issued  against  Thomas  and  John 
Gundrt/j  and  another  joint  commission  against  William 
and  James  Gundry;  that  the  petitioning  creditor,  Caulson, 
under  the  commission  against  Thomas  and  John  Gundry, 
was  a  client  of  the  said  Mr.  Sogers  ;  that  on  the  9th  of 
February  1820,  Grylls  and  Charles  Bead,  a  client  of 
EogerSf  were,  under  the  influence  of  Grylls,   chosen 
assignees  under  that  commission ;  that  Rogers  and  Grylls 
bad,  some  dme  previously  to  the  choice  of  assignees, 
determined  that  Grylls  and  Becui  should  be  assignees, 
and  that  Grylls  exerted  the  influence  he  possessed  over 
most  of  the  creditors,  at  Helston,  where  the  commission 
was  executed,  and  thereby  procuredhimself  and  Bead  to 
be  chosen  assignees  under  both  commissions ;  that  on  the 
the  18th  February  1820,  Grylls  and  Bead,  as  assignees, 
signed,  in  the  cost  book  of  the  Wheal  Vohr  and  Wheal 
Vreah  mines,  an  absolute  relinquishment  of  all  the  bank- 
rupts' shares  and  interest  in  the  mines,  without  any  con- 
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sidemtion,  and  without  the  conctirrence  of  the  trustees        1889. 
under  the  said  trust  deed,  or  of  the  creditors,  and  without       « 
having  first  offered  the  shares  for  sale,  or  having  the  mines       Bajhsock 
inspected,  or  laying  thdr  situation  before  the  creditors,  i^thc^mattcr 
and  consulting  them  thereon;  that  a  month  after  the  o^ 

relinquishment,  Grylb  spoke  of  it,  in  Gundry's  presence^ 
as  a  thing  advisable  to  be,  but  not  then  done;  that  by 
the  Stannar}'  laws,  if  an  adventurer  in  mines  relinquish 
his  shares  before  the  expiration  of  any  m<mth,  he  is 
liable  for  the  costs,  and  entided  to  the  profits  of  such 
shares  during  the  current  month;  that  GryUs^  at  the 
relinquishment,  indemnified  Read  from  all  the  conse^ 
que^ces  thereof,  and  after  the  relinquishment  interfered 
in  the  management  of  the  mines,  and  contemplated  be- 
coming an  adventurer  therein  on  his  own  account,  which 
was  bis  intention  when  the  relinquishment  was  made,  and 
was  the  true  reason  for  it;  that  on  23d  March  1820,  a 
petition  was  presented  to  the  Vice- Warden  of  the  Stan- 
naries by  one  ScM  luid  others,  against  Tyaek  the  purser, 
to  recover  a  sum  of  2,57(M1  for  goods  sold  for  the  use  of 
the  adventurers  in  Wheal  Vohr;  that  it  was  arranged 
that  this  petition  should  be  converted  into  an  amicable 
suit,  and  made  the  ground  of  an  implication  to  the  Vice* 
Warden,  to  decree  the  payment  oi  the  sum  claimed  by 
the  petitioners,  and  a  sale  of  the  mines  for  that  purpose 
whereby  the  respondent  would  be  discharged  firom  lia- 
bility ;  that  the  Vice- Warden,  on  the  9th  May  1820, 
pronounced  a  decree  in  the  suit,  to  which  all  the  adven- 
turers (except  the  trustees  under  the  trust  deed)  had,  by 
consent,  been  made  parties^  decreeing  that  there  was  due 
to  the  petitioners  the  sum  of  2,897/.,  and  with  consent 
of  the  attomies  and  advocates  of  the  defendants,  that  the 
mine,  &c,  should  be  sold,  under  the  direction  of  the  secre- 
tary of  the  Coiu't  of  the  Vice- Warden,  by  public  survey  or 
outcry,  towards  the  payment  of  the  said  sum  of  2,897/. ; 
Vol.  III.  R 
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1829.       that  in  consequence  of  an  arrangement  between  GrylU 

-"""        and  Came,  Edwards,  without  nodpe,  proceeded  to  a  sale 

Badcock      of  the  mines  at  the  Prince's  hall,  where  the  Vice- Warden's 

and  others.    Couj^  is  held;  that  Grylb  was  the  only  bidder,  and  was 
In  the  matter  '  . 

of  declared  the  purchaser;  that  immediately  after  the  sale 

UNDEY.      ^  report  of  the  sale  was  made,  which  was,  upon  motion, 

by  consent,  in  the  Vice- Warden's  Court,  confirmed  the 

same  morning ;  that  the  mines  were  and  have  been  in 

an  improying  state  ever  since  their  relinqui^ment  by 

Grylb  and  Bead  as  assignees,  and  that  no  division  of 

costs  had  been  made  for  four  or  five  years  previously  to 

the  sale ;  that  the  new  adventurers  have,  since  the  sale, 

divided  profits  to  the  amount  of  32,500/.,  and    that 

Grylls  has  now  in  his  possession  an  accumulated  cajntal 

of  40,000/L  on  account  thereof,  and  that  the  mines  of 

copper,  tin,  materials.  See.  are  c^  the  value  of  at  least 

100,000/. ;  that  Mr.  Phmer,  the  quorum  ommiissioner 

named   in  the  commissions,   who  is  much   connected 

with  Grplb  as  town  derk  of  Helsttm,  and  otherwise, 

now  stands  as  an  adventurer  in  the  mines  for  one  share 

of  lOOJL,  being  part  of  eleven  fifty-fourth  shares,  which 

were  secured  by  Grylls  for  himself  and  flriends;  that  no 

dividend  has  been  made,  and  that  without  the  inteHeF- 

ence  of  the  Court  it  is  n6t  likely  that  any  will  be  made. 

Under  these  circumstances,  the  petition  prayed  that 

Grylls  and  Bead  might  be  restrained  fit>m  fiuther  acting 

as    assignees   under  the   commission   against  JTumas 

and  John  Gtmdry^  and  might  be  removed ;  that  other 

assignees  might  be   chosen,   and  that   Grylls^  Bead, 

and  Bogersj  might  be  restrained  tram  voting  in  such 

choice;    and   that  Grylls  and  Bead   might    account 

before  the  master  for  what  had  come  to  their  hands 

in  respect  of  such  estate,  and  for  what,  without  dieir 

wilful  default,  might  have  been  possessed;  and  that 

GryUs  and  Bead  might  be  declared  to  be  personally 

12 
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liable  to  the  bankrupt's  estate  for  all  loss  occasioned  by        1829. 

the  relinquishment;  and  that  the  commissioners  might        •^— 

be  restrained  from  actuig  as  commissioners,  and  for  a      bId^k 

supplemental  or  new  commission,  if  necessary.     This  •*"^.  <>'*>«"• 

1  ,  •'In  the  matter 

case  was  argued  at  great  length,  upon  the  particular  of 

facts,  but  as  the  judgment  chiefly  turned  upon  the  law       ^'^*^- 

of  the  case,  it  has  been  considered  sufficient  to  state  con»- 

cisely  the  substance  of  the  argmnents. 

Mr.  Sugdeuj  Mr.  Sideboitam,  and  Mr.  Knight  for  the 
petition :  — 

As  to  the  law,  it  is  settled  by  a  varie^  of  cases,  that 
neither  a  conunissioner  nor  an  assignee  can  buy  for  his 
own  b^iefit,  or  for  the  benefit  erf  any  other  person,  ex 
parte  Beynolds,  5  Fes.  707;  ex  parte  Lacey,  6  Fes.  626; 
ex  parte  Hughes^  6  Fes.  617;  ex  parte  Jamesj  8  Fes. 
387;  ex  parteBeimett^  10  Fes.  881.  In  these  cases  Lord 
EUm  has  declared,  that  the  rule  must  be  applied  with 
unrdentii^  jealousy  in  the  cases  of  assignees  of  bank- 
roll estates,  and  tiiat  whenever  assignees  purchase  they 
must  expect  an  inquiry  into  the  circumstances.  In  ex 
parte  Reynolds^  5  Fes.  707,  an  assignee  purchasing  the 
estate  himself,  or  permitting  his  oo-assignee  to  purdiase^ 
was  hdd  to  be  a  sufficient  cause  of  ranovaL  (a) 

As  to  thefiicts,  th^  contended  that  there  was  not  any 
meeting  of  creditors  or  order  of  the  Court;  but  that 
the  purchase  was  the  result  of  a  preooncarted  plan  to 
obtain  dominion  over  the  mine  by  issuing  a  onnmissian 
of  bankruptcy ;  that  although  the  mine,  at  the  moment 
of  the  bankroptoy,  was  embarrassed,  it  was  only  a  tem- 
porary difficulty;  and  that  within  a  year  after  it  had 

(a)  See  abo  ex  parte  Lewis,    1  G,^  J.  555;  SugdetCt  Vend. 
1  G.  4*  «/^  69  f  ex  parte  Buxton^    and  Purch.  (6  edn.)  p.  570. 
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1829.        been  purchased  by  Mr.  Grylls^  it  became  and  continued 

■■  to  be  a  most  profitable  concern. 

Ex  parte 

Badcock 
and  othen.        M^.  Horney  Mr.  Moniagu^  Mr.  Wraj/,  and  Mr.  Sandys^ 
In  thejnattcr  ^^  ^^^  respondents,  contended,  that  although  it  may  be 

GuNBRT.      ^  general  rule  that  assignees  should  not  purchase  for  them- 
selves property,  which  they  had  elected  to  take  as  asagnees, 
yet  that  there  was  not  any  rule,  that  an  assignee  could 
not  purchase  property  which  had  been  properly  rejected 
as^  "  damnosa  luerediias/*    The  question,  therefore,  in 
the  present  case,  was  merely  whether  the  mine  had  been 
properly  abandoned,  and  of  this  no  doubt  could   be 
entertained.     When  the  commission  issued,  the  mine 
was  indebted  to  the  amount  of  10,000i  and  upwards ; 
all  the  proprietors  were  at  variance,  and  in  the  greatest 
perplexity ;  it  wasxm  the  eve  of  stoppmg;  the  monthly 
outgcmigs  were  3^000/. ;  different  adventurers  had  relin- 
qmdied  their  interests;  and  thare  had  been  meetings  of 
the  proprietors,  who  had  endeavoured  to  sell  the  mine, 
but  without  being  aWe  ta  find  purchasers ;  that  these 
facts  were  stated  to  the  creditors  at  the  two  most  public 
meetings,  at  which  the  petitioners  were  present,  the 
meeting  for  the  choice  of  assignees,  and  the  third  meet- 
ing ;  and  that  the  opinion  of  an  emment  counsel  was 
taken  as  to.the  propriety  &(  accepting  or  rejecting  the 
mine.    Under  such  circumstances,  without  the  possibiUty 
of  raising  3^000/.  a  month,  which  was  necessary  to  keep 
the  mme  in  operation,-  it  could  not  have  been  proper  to 
have  accepted  it.     The  propriety  of  the  abandonment 
was  dear.     Assuming,,  then,  that  it  was  proper,  what 
objection  could  there  be  to  the  purchase  by  Mr^Gtylbf 
As  to  this  point,  if  the  particular  circumstances  of  the 
ease  were  considered,  it  would  appear  that  the  purchase 
was  deserving  not  of  censure,  but  of  praise.  The  assignees 
bad  resolved  not  to  take  the  mine,  and  the  consequence 
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must  have  been,  that  about  1,000  miners  would,  at  a        1829, 
moment's  notice,  in   the  winter  of  1820,  when   ijiere 
was  great  distrc;3s  in  the  country,  have  been  thrown  put      Baocock 
of  emplojrment*  .  To  prevent  this  evil,  it  was  proposed,  i*°ij**^p 
at  a  meeting  of  the  noblemen  and  gentlemen  of  the.  of 

county,  that  the  mine  should  be  kept  at  work  by  their  wJ«»*^- 
each  taking  one  or  more  shares,  not  with  any  hope  of 
gain,  but  with  the  fear  and  almost  certainty  of  loss ; 
that  the  shares  had  been  divided  between  the  Duke  of 
Leedsy  Mr.  Trdawneyy  Mr.  Plomer^  aixd  other  gentle- 
men ;  that  Mr.  Chylb  had  three  shares,  which  he  took 
only  from  the  same  motives  by  which  the  other  gentle- 
men were  actuated,  and  of  which  he  would  most  gladly 
have  disposed  ;  that  this  interposition  met  with  the 
approbation  of  the  creditors,  the  petitioners,  and  the 
public  throughout  the  county ;  and  that  no  complaint 
had  been  made  until  the  year  1825j  when  the  mine 
turned  out  to  be  profitable ;  that  these  facts  were  within 
the  knowledge  of  the  petitioners  at  the  time  of  the  trans- 
action ;  and  the  Court,  therefore,  would  hardly  permit 
them,  after  the  lapse  of  five  years,  to  impeach  it. 

The  case  stood  oyer  until  the  8th  of  July  1829,  when 
the  Lord  Chancellor  delivered  Judgment  as  follows : 

The  Lord  Chancellor  : — 

This  case  is  of  great  importance,  not  only  from  the  July  8, 
principle  involved  in  its  consideration,  but  from  the  1829. 
extent  of  property  which  depends  upon  the  result  I 
have  read  with  attention  the  voluminous  affidavits  that 
were  referred  to  by  counsel,  in  the  course  of  their  argu- 
ments at  the  bar ;  but,  from  the  view  which  I  take  of 
die  case,  it  will  not  be  necessary  for  me  to  enter  into  a 
minute  examination  of  all  the  circumstances  which  are 

there  detailed;   it  will  not  be  necessary,   because  my 

rS 
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1829.       judgment  is  faunded  on  Acts  not  in  contxoversy  between 

"■~~        the  parties. 
Ex  parte  '^ 

and  othen .  There  has  been  no  prindple  more  wisely  laid  down. 
In  thematter  more  miiversally  recognized,  or  more  rigidly  adhered  to 
OuvBRY.  by  my  predecessors  in  this  Court,  than  that  assignees  of 
a  bankrupt's  estate  shall  not  be  permitted,  either  directly 
or  indirectly,  by  themselves  or  by  any  circuitous  mode, 
to  become  the  purchasers  of  any  part  of  the  bankrupt's 
property.  It  matters  not  by  what  motives  the  parties 
may  be  actuated.  They  may  be  influenced  by  motives 
of  the  purest  and  most  honourable  character;  but  it 
must  not  be  forgotten  that  the  motives  of  mankind 
can  seldom  be  satisfactorily  inquired  into,  whilst,  on 
the  other  hand,  there  is  danger  to  be  apprehended 
from  fraudulent  practices,  the  proof  of  which  is  at  all 
times  difficult  and  uncertain.  The  rule  of  the  Court 
on  this  subject,  is  forcibly  and  distinctly  stated  by 
Lord  Eldon^  in  ex  parte  Bennett  (a),  one  of  the  latest 
of  a  series  of  cases  by  which  the  principle  in  question 
was  recognized  and  confirmed.  His  Lordship  there 
said :  <<  With  reference  to  assignees  under  a  commission 
of  bankruptcy,  I  have  repeatedly  thought  upon  this 
subject.  The  firmness  with  which  I  have  acted  upon  it 
in  bankruptcy^  has  brought  into  difficulty  persons  who 
did  not  suppose  they  were  liable  t6  it.  I  have  not  the 
least  doubt  that  assignees  cannot  purchase  for  them- 
selves ;  and  I  think,  if  the  rule  can  be  applied  to  any 
class  of  trustees,  it  applies  with  more  force  to  them  than 
to  any  other  description;  for  there  are  in  other  cases 
many  cestuis  que  trusty  much  more  able  to  protect  them- 
selves than  the  trustees :  but  that  is  not  so  with  regard 
to  the  bankrupt  or  the  creditors.  There  is  more 
temptation  to  let  the   assignee  wrong  them  than   to 

(a)  Ex  parte  Bennetl,  10  Vcs,  39U 
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disturb  him  in  the  enjcqrmwt  of  the  fruit  of  his  mis-        1829. 

conduct«"  (a).     And  in  a  subsequent  part  of  the  same        

judgment^  in  again  adverting  to  the  principle^  Lord      Badcook 
JEldon  observed:    «  Upon  the  general  rule,  both  the  i^^^^^"\ 
solicitor  and  the  commissioner  have  duties  imposed  upon  of 

them  that  prevent  their  buying  for  themselves ;  and  if  Ctoiidby. 
that  is  the  general  rule,  it  follows  of  necessity,  that 
neither  of  them  can  be  permitted  to  buy  for  a  third 
person ;  for  the  Court  can  with  as  litde  effect  examine 
whether  that  was  done  by  making  an  undue  use  of  the 
Information  received  in  the  course  of  their  duty  in  the 
one  case  as  in  the  other.  No  court  of  justice  could 
institute  investigation  to  that  point  e£Pectual]y  in  all 
cases;  and  therefore  the  safest  rule  is,  that  a  trans- 
action, which  under  drciunstances  should  not  be  per- 
mitted, shall  not  take  efiect  upon  the  general  principle ; 
as,  if  ever  permitted,  the  inquiry  into  the  truth  of 
the  circumstances  may  fail  in  a  great  proportion  of 
u"(6) 


I  have  referred  to  these  parts  of  the  ju^ment  in 
ex  parte  Bennett^  because  it  is  one  of  the  latest  cases, 
confirming  numerous  previous  decisions,  in  wliich  it  was 
settled  as  a  broad  and  uniform  rule  of  this  Court,  that 
a  trustee  shall  not  purchase  the  property  of  his  cestui  que 
trusty  and  that  an  assignee  shall  not  possess  himself,  by 
purchase  or  otherwise,  of  the  estate  of  the  bankrupt.  It 
is  almost  impossible  to  sift  the  circumstances  of  each 
particular  case ;  and  on  that  account,  however  upright 
the  transaction  may  appear,  the  Court  will  withhold  its 
sanction  from  the  sale. 

With  respect  to  the  material  facts  of  this  case,  it 
appears  that  John  Gvndry  was  the  proprietor  of  several 

(a)  10  Vet.  3dS.  (A)  IQ  Vet.  400. 

E  4 


Digitized  by  VjOOQIC 


840  CASES  IN  BANKRUPTCY* 

1829.       shares  in  the  mines,  called  Wheal  Vohr  and  Wheal 

""""        Vreah,  in  the  county  of  Cornwall.     About  the  end  of 
JE*  parte        , 
Baocock      ^6  y^f  \S\9  he  became  embarrassed,  and  in  January 

and  others.     1820  was  declared  a  bankrupt.    On  the  15th  of  February 
of  following,  Mr.  Gryttsj  a  solicitor,  and  Mr.  Charles  Beadj 

GuifDET.  ^g^  chosen  assignees  ;  and  three  days  afterwards,  these 
gentlemen  relinquished  all  the  interest  of  the  bankrupt 
in  the  mine,  reserving  only  his  interest  in  the  machinery 
belonging  to  the  mine,  the  debts  owing  to  it,  and  the 
produce  of  the  mine  then  above  the  surface,  or  severed 
from  it  below,  and  on  the  premises.  About  the  end  of 
March,  or  early  in  April,  and  in  consequence,  it  was 
said,  of  the  opinion  of  counsel,  that  they  would  subject 
themselves  to  personal  liability,  the  assignees  further 
rdinquished  the  bankrupt's  interest  in  the  materials 
which  they  had  at  first  reserved.  In  the  course  of  die 
inquiry,  and  of  the  argument,  there  has  been  much 
contest  as  to  the  feimess  of  this  relinquishment;  but 
after  examining  the  affidavits,  and  taking  all  the  circimH 
stances  into  consideration,  I  think  that  if  this  transaction 
had  stood  alone  and  insulated,  I  should  not  have  been 
disposed  to  question  the  propriety  of  it,  and  that  there 
would  not  have  been  sufficient  grounds  to  justify  the 
interfi^'ence  of  the  CourL  But  complaints  have  also 
been  made  that  the  creditors  were  not  consulted ;  that 
no  valuation  of  the  property  was  made;  and  that  no 
meeting  was  held  for  the  purpose  of  sanctioning  the 
relinquishment.  Whether  the  creditors  were  or  were 
not  consulted  is  a  matter  of  controversy;  but  this  &ct  it 
dear,  that  the  relinquishment  was  known  to  the  credi- 
tors, and  that  they  did  not  complain  of  it  Considering, 
therefore,  that  the  mine  could  not  be  made  immediately 
available  or  beneficial  to  the  estate,  I  think  that  in  point 
of  law,  and  in  strict  propriety,  the  assignees  were  not 
bound  to  incur  personal  responsibility  by  continuing  the 
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works^  and  that,  looking  at  this  transaction  singly,  they        18S9. 
were  justified  in  what  they  did.  Sx^'Zu 

Badcock 
The  relinquishment,  however,  is  not  the  only  part  i^*Jhemi5cr 
of  the  case.     Mr.  Gfry/b,  before  he  was  elected  assignee,  of 

and  before  he  acted  under  the  commission,  had  amjde 
oppcHTtunities  of  informing  himself  of  the  actual  state  of 
the  mine,  and  of  its  value.  On  the  5th  of  February,  it 
appears  that  a  meeting  of  the  mine  adventurers  was 
held,  at  which  it  was  determined  that  one  half  of  the 
mine  should  be  disposed  of;  and  in  order  to  protect  the 
new  purdbasers  finom  any  liability,  in  resp&:t  of  existing 
daims  on  IJie  mine,  it  was  agreed  that  the  sale  should  be 
efiected  through  the  medium  of  a-decree  of  the  Vice- 
Warden's  Court.  In  this  arrangement,  it  was  proposed 
that  the  shares  of  the  bankrupt  should  be  apfdied  in  a 
particular  way.  On  the  15th  of  February,  the  assignees 
were  chosen.  On  the  16th,  another  meedng  of  the 
mine  adventurers  was  held  to  complete  the  arrangements 
previously  pnqposed.  Two  dajrs  after  this,  the  assignees 
released  all  the  bankrupt's  interest  in  the  mme,  and  five 
days  afterwards,  another  meeting  of  the  old  and  new 
adventurers  was  held,  at  which  it  was  agreed  that 
Mr.  GryUs  should  take  a  certain  proportion  of  shares  in 
the  mine.  This  proportion  was  eventually  settled  to 
be  eleven  54th  shares  for  himself  and  firiends. 

In  the  month  of  June,  these  transactions  were  ccHn- 
pleted.  It  was  agreed  that  18,000^  should  be  paid  for 
the  mine  and  materials,  which  was  something  more  than 
the  vsiuation  of  the  materials ;  the  proposed  decree  was 
taken  by  consent  in  the  Vice- Warden's  Court,  and 
Mr.  Grylk  became  possessed,  for  himself  and  his  friends, 
of  eleven  54th  shares  in  the  new  adventure.  Looking 
at  all  the  circumstances,  it  is  clear  that  Mr.  GryUs  had. 
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1829.       before  the  reUoquishment,  amtemplated  the  formatum  of 
"""""       a  new  compeny  or  adveature,  and  by  the  eflPect  of  the 
bIdoo!^     arrangionent,  he  became  possessed,  although  not  sped- 
in^^'mMter  ^^^^^  y^^  substantially,  of  some  part  of  the  interest  of 
of  the  bankrupt.      The   transfer  was  accomplished,  for 

Gura»Y.  iwduable  consideralion,  through  the  medium  of  the  Vice- 
Warden's  Court;  but  this  must  be  r^^arded  as  an  indirect 
contrivance,  which  can  neither  be  sanctioned  nor  per- 
mitted here.  Mr.  Grylls  can  hold  this  interest  in  the 
mine,  in  no  other  capacity  than  as  a  trustee  for  the 
creditors  of  the  bankrupt,  and  the  fiuct  that  he  now 
holds  a  less  interest  than  that  formerly  possessed  by  the 
bankrupt,  can  make  no  dtflferenoe  in  pandjde. 

It  is  said  that  Mr.  GryOs  was  actuated  throughout  by 
the  jmrest  and  most  disinterested  motives,  and  that 
without  his  exertions  the  working  of  the  mine  would 
havebeen  stopped,  and  one  thousand  labourers,  en^loyed 
there,  thrown  upon  the  parish,  to  the  great  injury  of  the 
landowners  in  the  nei^ibourhood,  for  many  of  vAuna 
Mr.  Grylls  acted  as  agent.  Supposing  these  fiicts  to  be 
as  they  are  represented,  they  may  vary  the  case  as  to  the 
moral  honour  and  integrity  of  the  parties  concerned, 
but  they  cannot  vaiy  the  rule  of  the  Court  applicable  to 
such  transactions. 

It  has  been  also  urged  that  the  mine  was  a  losing 
concern,  when  Mr.  Gfylb  engaged  in  it,  and  that  he 
incurred  great  risk.  It  must  be  remembered,  howev^, 
that  he  had  peculiar  means  of  asoertaining  its  exact 
value ;  and  although  it  be  true  that  it  was  not  at  first 
productive^  it  became  so  immediately  afterwards;  within 
little  more  than  a  year  the  greater  part  of  the  cental 
embarked  was  paid  off;  and  frcmi  that  period  to  the 
present,  the  mine  has  proved  highly  productive  to  the 


Digitized  by  VjOOQIC 


GuNOMr. 


CASES  IN  BANKRUPTCY.  243 

proprietors.     But  it  was  further  contended  that  the        1829. 

profits  have  arisen,  not  from  pushing  on  the  works  in        

the  old  levels,  but  from  establishing  new  works,  firom  the     Ba]>cogk 
use  of  new  machinery  purchased  with  new  capital,  and  i^J,/2Si^ 
fix>m  the  lord's  yielding  to  the  adventurers  some  part      ^  of 
of  his  dues.   All  this  may  be  perfectly  correct ;  but  these 
circumstances  are  only  slight  ingredients  in  the  case,  and 
cannot  be  permitted  to  vary  the  strict  and  wholesome 
rules  of  the  Court.    Mr.GryUs  must,  therefore,  be 
declared  a  trustee  for  the  benefit  of  the  bankrupt's  estate, 
and  as  such,  must  account  for  the  profits  made  by  him. 
The  same  principle  will  apply  to  Mr.  Pkmery  a  com« 
missioner,  who  took  some  share,  and  he  also  must 
account. 

There  is  another  part  of  this  case  to  which  I  feel  An  i 
bound  to  allude.     I  am  of  opinion  that  an  assignee  is  ^^^aoiiJtor 
not  entitled  to  act  as  solicitor  to  the  commission.    It  is  "^'  ****  *""' 

miwmi. 

part  of  the  assignees'  duty  to  direct  and  controul  the 
proceedings  of  the  solicitor,  and  if  the  offices  be  held  by 
the  same  individual,  that  check  must  necessarily  be  lost. 
I  think,  in  reason,  and  upon  principle,  that  the  same 
person  should  not  be  permitted  to  fill  two  offices,  one  of 
which  is  in  its  nature  responsible  to  the  other,  (a) 

(a)    The   Lord   Chancellor's  dered  as  trustees^  for  the  benefit 

order  directed,  amongst  other  of  the  creditors,  of  all  the  shares 

things,  that  a  renewed  commis-  or  parts  of  shares  in  the  mines 

sion  should  be  issued,  cBrected  to  taken  and  retained  by  them,  and 

commissioners  named  in  the  or-,  that  they  should  account  accord- 

der;  the  dischai^  of  Mr.  Oiylis'  ingly  before  the  Master;  that  the 

and  Mr.  Read  firom  being  assig«  taxed  costs  of  the   petitioners 

nces ;  a  choice  of  newa  ssiguees,  should  be  paid  by  Mr.  Grylls  and 

and  that  Mr.  G^ry/b  and  Mr.  iZtfoi*  Mt.Read;  and  chat  the  extra 

should  be  restrained  fix>m  yodng  costs  of  the  petitioners  should 

in  such  choice :  It  further  declar-  be  paid  out  of  the  estate  of  tho 

ed  and  directed,  that  Mr.  Grylis  bankrupts, 
and  Mr.  Piorner  should  be  consi* 
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L.  C.        Ex  parte  BEESTON.— In  the  matter  of  WHITE 
LiNC.  Inn,  and  another. 

Jtf/ySO, 

1829.        rp 
^    ^         .„    *  HE  petitioner  stated,  that  White  had,  previously  to  his 
The  Court  wiU  ^  ,        i  .  .    ■.  ^ 

notiMiime  that  bankruptcy,  executed  to  nun  an  indenture  of  mortgage 

^S^tiKcSv^^    ^^  certain  leasehold  premises,  as  a  security  for  the  sura 

S^'Se^       of  4^90D£,  or  any  floating  balance,  and  that  3,500^ 

authority  vetted  was  now  due  to  him;  that  he  had  been  summcmed  to 

Where  a  mort-    Attend  and  produce  to  the  commissioners  the  mortgage 

S^nwrs^ro-  ^^»  ^^'^  required  to  give  a  copy  to  the  assignees,  but 

perty,  who  was    that,  as  mortgagee,  he  was  advised  he  was  not  bound 

attend  hcfore      to  shew  his  mortgage  deed^  or  any  of  his  securities, 

^^Si^'  unta  paid  the  principal  and  interest  due  thereon.     The 

that  they  m^t  petition,  therefore,  prayed  that  the  assignees  might  be 

from  requiriDg    restrained  from  making  any  application  to  the  commis- 

ofthe  mor^ifle  sioners,  to  oompd  the  petitioner  to  produce  his  mortgage 

deedythepetitkm  securities,  and  that  the  commissioners  might  not  be  per- 

was  liiiminifid  o  j. 

with  eofits,  as     mittcd  to  require  such  production. 

being  prema* 
ture. 

1  ji^^SS'.  The   SoUcitor-Gemral  and   Mr.  Montagu   for    the 

petition :  — 

Although  the  power  of  limiting  the  examination  of 
commissioners  is  to  be  exercised  with  reluctance,  there 
have  been  cases  in  which  the  Lord  Chancellor  has 
directed  them  to  confine  their  inquiries  to  a  particular 
mode^  or  to  particular  points.  Ex  parte  Parsons,  1  Atk. 
204 ;  ex  parte  Bbmdj  I  Ath.  205 ;  ex  parte  Bryant^ 
I  V.^B.  214 ;  2  Rose,  3.  If  the  interference  of  the 
Court  be  at  any  time  requisite,  it  is  peculiarly  so,  in  the 
present  instance,  where  a  mortgagee  may  be  exposed  to 
commitment  for  refusing  to  shew  his  mortgage  security 
until  what  remains  due  to  him  is  paid.     There  is  no 
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general  rule  more  clearly  settled  than  that  a  mortgagee,        1829. 

equally  with  a  purchaser  for  valuable  consideration,  is 

not  compellable  to  produce  his  title  deeds.     Duchess  of      Bbsstoit. 

Chandos  v.  Brownhw,  2 Ridg. P.  C.422.  (a)  Lordiinjoit,  ^  **»«««««' 

when  sitting  at  Nisi  PriuSj  was  in  the  constant  habit  of       ]^"^ 

stating  to  pertons  who  attended  as  witnesses,  under  a 

subpoena  duces  tecumy  that  they  were  not  bound  to  shew 

their  title  deeds ;  and  the  principle  is  equally  applicable 

in  bankruptcy.     The  assignees  have  the  same  remedies 

as  other  persons ;  they  may  pay  the  money  claimed  into 

Court,  and  then  apply  for  an  inspection  of  the  deed. 

No  case  can  be  cited  to  justify  the  course  they  are  now 

proposing  to  pursue ;  and  the  words  of  the  6  Oeo.  4. 

c.  16.  s.  33  and  34.  are  not  wide  enough  to  give  the 

authority  which  is  claimed. 

The  LoRB  Chancellor  :  —  Suppose  a  case  of  fraud 
to  be  shewn,  either  by  a  preliminary  inquiry,  or  by 
reference  to  the  deed  itself,  by  erasures,  or  by  material 
alterations  of  the  dates. 

For  the  petition :  —  In  such  cases,  the  assignees  have 
their  remedy,  by  filing  a  bill  in  the  ordinary  way,  and 
on  motion,  no  doubt  the  Court  would  direct  an  inspec- 
tion of  the  deed.  The  objection  here  is  to  the  summary 
jurisdiction  of  the  commissioners,  and  to  their  demand 
that  the  deed  should  be  produced. 

Mr.  Rose  and  Mr.  Macarthur  contra :  — 

This  application,  quia  timety  to  limit  the  examination 
of  the  commissioners,  is  neither  supported  by  the  cases 


^  (a)  The  cases  in  this  subject    edition  of  Powell  on  Mortgages, 
are  collected  in  Mr*  Coventfys    voL  ii.  p.  629,  Sec* 
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1829.       cited,  nor  justified  by  any  drcumstances  which  have  been 

"""^       stated.     In  both  the  cases  of  ex  parte  Parsons  and  er 

BsBmn.     porte  Bland,  it  appears  that  Lord  Harduriche  refused  to 

In  the  matter  j|jjj|j  ^  restrain  commissioners  in  their  examinations ; 
of 
Wrtte       and  in  the  later  case  of  ex  parte  Burlton,  IG.  ^J.  SO., 

and  another.   ^^  q^^^^  refused  a  similar  application,  in  which  it  was 

alleged  that  the  object  of  Ae  i  tm iiiiiBtkiii  was  to  procure 

evidence  ■gpiif  the  parties  examined  as  to  penalties 

menrred  by  gaming.     There  the  Vice  Chanodlor  (Sir 

Jokn  Leach)  said :  <<  The  object  of  this  petition  is,  that 

the  general  authority  which  the  law  gives  to  the  commis« 

^ners  to  examine  persons  for  the  discovery  of  the 

bankrupt's    estate    may,    in    this  particular  case,    be 

restrdned ;  and  the  reason  given  is,  that  the  petitioner 

may,  by  his  examination,  be  made  subject  to  penalties* 

I  can  neither  assume  that  the  commissioners  will  not  do 

their  duty  (a),  nor  that  the  pedtioner  will  not  find  a 

sufficient  protection  in  the  rule  of  law  which  enables 

him  to  refuse  to  answer  questions  trading  to  criminate 

him,  or  to  expose  him  to  penalties.''     So  in  this  case, 

the  Court  will  hardly  assume  that  the  petitioner,  if  he 

have  any  lawful  objection  to  urge  against  the  production 

of  the  mortgage  deed,  will  not  find  just  and  reasonable 

protection  from  the  commissioners. 

Previously  to  the  late  act,  it  was  Lord  EUknCs  con- 
stant practice  to  make  orders  directing  parties  to  attend 
with  deeds  before  the  commissioners.  Ex  parte  Treachery 
Buckj  17 ;  ex  parte  Law^  Buchj  110.  The  statute  has 
now  rendered  such  orders  unnecessary,  and  has  given 
the  commissioners  power  to  compel  the  attendance  of 


(a)  The  Court  will  not  assume  appears  to  be  so  on  the  face  of 
that  the  commissioners  have  put  the  warrant  Per  Hoiroyd  J^  ex 
any  illegal  question,  unless  that    parte  Fogei,  2  B^^  A,  227. 
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parties,  and  the  production  of  deeds  and  other  docu-        1829. 

ments.  — — 

Ex  parte 

BeSBTON. 

The  Lord  Chancellor  :  —  In  the  matter 

of 
It  is  not,  at  present,  necessary  to  enter  into  that  part        Whitb 

of  the  subject,  for  this  application  is  undoubtedly  pre- 
mature. I  cannot  assume  that  the  commissioners  will 
exceed  the  authority  which  is  vested  in  them,  or  that 
they  will  &il  to  discharge  their  duty.  They  must 
exercise  their  own  unbiassed  judgments  on  the  case  pre- 
sented for  their  consideration ;  and  should  that  judgment 
ultimately  prove  to  be  erroneous,  it  will  then  be  time 
enough  for  the  party  injured  to  apply  here. 

Petition  dismissed  with  costs. 


Ex-parte  HANKEY In   the    matter  of  J.  and  T.        V.  C. 

BRINDLEY.  Linc.  Inn, 

Aug.  S, 
FrEVIOUSLY  to  the  Ist  of  December  181T,  the  bank^        1B29. 
rupts  were  in  the  possession  and  occupation  of  a  manor  J^^s^tTbe 
and  farm  in  the  county  of  Kent,  under  a  lease  granted  nuide  by  «noc- 
by  the  Dean  and  Chapter  of  Rochester,  fbr  the  term  of  ^i^deraparol 
twenty-one  years,  ftom  Michaelmas  1817.    The  demised  ^JSH^mSce 
premises  consisted^  in  part,  of  two  pieces  or  parcels  of  bricks,  areinUie 
land,  in  which  there  was  a  large  qtiandty  of  brick  earth,  and  as  sodha 
and  by  an  indenture  of  the  1st  of  December  1817,  the  ""^^^^f^ 
Dean  and  Chapter  granted  a  licence  to  the  bankrupt,  for  titled,  after 

*.  ,  ^   ^  1  ,        /.  notice  in  the 

a  term  of  seven  years,  to  be  computed  &om  the  29th  of  iisuaimanner,to 
September  1817,  to  dig  and  take  earth  and  soil  flx)m  the  iJ^^JJ^J^gu^ 
said  two  pieces  or  parcels  of  land,  and  to  make  and  bum  occupier  at  the 

^  ^  ^  time  of  the 

the  earth  and  soil  into  bricks,  and  to  carry  away  the  same  notice,  orwhich 

maTbeoomedue 

when  made.   By  another  indenture  of  the  1st  of  January  aft^wanfa. 
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1829.        1824,  the  Dean  and  Chapter  demised  the  said  manor  and 
"""~*        &rm,  (including  the  said  two  pieces  or  parcels  of  land,) 
Hankbt.      to  the  bankrupts,  their  executors,  administrators,  and. 
In  the  motter  assigns,  for  the  term  of  twenty-one  years,  to  be  computed 
X  ft  T.BaiMD-  from  Michaelmas  1823 ;  and  by  another  indenture  of  the 
'•*^*  9th  of  January  1824,  the  bankrupts,  with  the  licence  and 

consent  in  writing  of  the  Dean  and  Chapter,  assigned  to 
the  petitioner,  by  way  of  mortgage,  the  said  manor,  farm, 
and  premises,  comprised  in  the  said  indenture  of  the 
1st  of  January  1824,  as  a  security  for  the  repayment  to 
him  of  the  sum  of  14,000/.,  with  interest  at  the  rate 
of  five  per  cent,  payable  on  the  9th  of  January  and 
9th  of  July  in  every  year.  From  the  date  of  the  licence 
of  the  1st  of  December  1817,  the  bankrupts  and  those 
claiming  under  them  had  been  permitted  by  the  Dean 
and  Chapter  to  dig  brick  earth  from  the  before-mentioned 
pieces  or  parcels  of  land,  and  on  the  18th  of  March  1825, 
the  bankrupts  entered  into  a  written  agreement  with 
Messrs.  Pelbam  and  Barton,  authorizing  them,  during 
the  then  present  year,  to  dig  earth  and  make  bricks  on 
the  said  two  pieces  or  parcels  of  land,  on  payment  of 
certain  sums  therein  specified,  varying  according  to  the 
quantity  of  bricks  to  be  made,  and  on  condition,  that 
the  amoimt  which  might  thus  become  due,  should  be  paid 
on  or  before  the  29th  of  September  then  next,  or  within 
fourteen  days  after,  and  that  in  case  of  default,  the 
bankrupts  should  be  at  liberty  to  distrain  upon  the  bricks 
remmning  on  the  ground.  Upon  the  expiration  of  this 
agreement,  no  new  arrangement  was  entered  into,  but 
Messrs.  Pelham  and  Barton^  ond  afterwards  Barton  alone, 
were  permitted  to  dig  earth  and  make  bricks  upon  the 
same  terms.  On  the  25th  of  February  1826,  a  com* 
mission  issued  agidnst  J.  and  T.  Brindley,  under  which 
they  were  declared  bankrupts,  and  the  usual  assignment 
and  a  bargwi  and  sale  of  their  real  estate  were  made  to 
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the  assignees.  On  the  2d  of  October  1826^  the  bankrupts  1S29. 
havii^  made  default  in  payment  of  the  interest  from  the 
;  9th  day  of  July  1824,  the  petitioner  caused  a  notice  to  be  Hamut. 
served  on  Barton^  requiring  him  to  pay  to  the  petitioner'  ^^  ^^^  mattsr 
as  mortgagee,  all  rent  and  arrears  of  .rent  which -then  J.&T.Buyn* 
was  or  were,  or  should  or  might  be  or  become  due  from 
him,  for  the  said  brick  field  or  ground;  and  the  petitioner 
also  caused  similar  notices  to  be  served  on  the  tenants  of 
other  parts  of  the  mortgaged  premises.  In  January 
1828,  all  the  mortgaged  premises  were  sold,  with  the 
consent  of  all  parties,  for  the  sum  of  12,3^6/.  13«.  4c/., 
which  left  a  considerable  balance  owing  to  the  petitioner; 
and  it  being  found  that  a  sum  of  239/.  Is.  7d.  had  been 
paid  by  Barton  **  on  account  of  what,  on  the  said  2d  day 
of  October  1826,  was,  and  of  what  between  that  time  and 
the  period  of  the  said  sale  had  become  due  firom  him,'' 
according  to  the  terms  of  the  s^d  agreement,  a  question 
arose  between  the  assignees  and  the  petitioner  as  to  the 
right  to  the  above-mentioned  sum.  The  petition  prayed 
that  the  petitioner  might  be  declared  to  be  entitled  to 
t  e  said  sum  of  239/.  78,  Tcf.,  and  that  the  same  might 
be  paid  to  him. 

Mr.  Turner  for  the  petition :  — 

The  payments  due  fi*om  Bartonj  who  was  m  the  actual 
occupation  of  the  soil  for  the  purpose  of  brickmaking, 
must  be  considered  as  in  the  nature  of  rent,  and  as  such 
the  mortgagee  would  be  entitled  to  all  the  rent  in  arrear, 
at  the  time  of  his  notice,  on  the  2d  of  October  1826,  and 
to  all  that  accrued  due  until  the  sale  of  the  mortgaged 
premises.  In  Keech  v.  Hall^  Doug.  21,  it  was  decided 
that  a  mortgagee  might  recover  in  ejectment,  against  a 
tenant  who  claims  under  a  lease  from  the  mortgagor, 
granted  after  the  mortgage,  without  privity  of  the  mort- 
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188$.       gBgee  {a) ;  and  in  Moss  v.  GaBimorej  Doug.  279,  it  was 

; —        determined,  that  if  a  mortgagee  give  notice  of  the  roort- 

HA^vm.     B^^  ^  ^  tenant  in  possession,  under  a  lease  prior  to  die 

In  the  matter  jnortgage,  he  is  entitled  to  the  rent  in  arrear  at  the  time 

&  T.  Brind*  of  the  notice,  as  well  as  to  what  accrues  afterwards,  and 

^^*         that  he  may  distrain  for  it  after  such  notice*     This  case 

was  afterwards  fully  confirmed    in   Birch  v.  ff^hi, 

Mr.  Preston  conira :  — 

The  payments  to  be  made  by  Pelham  and  Barton^  and 
afterwards  by  Barton,  were  not  in  the  nature  of  rent : 
they  were  payments  in  respect  of  the  price  of  the  estate 
or  soil  sold  to  them.  It  is  clear  that  the  mortgagee  could 
not  have  distrained  for  the  amount  due,  nor  could  the 
mortgagor  have  distrained  afl^r  the  expiration  of  the 
period,  specified  in  the  written  agreement  giving  the 
right  of  distress.  Then  if  a  distress  could  not  be  levied, 
the  money  could  only  be  recoverable  by  action;  but 
what  action  could  the  mortgagee  have  maintained  ?  He 
could  not  have  brought  trespass,  trover,  or  debt,  nor 
could  he  have  maintained  an  action  for  use  and  occu- 
pation.    The  assignment  to  him  was  independent  of  the 

(a)  See  also  Thunder  v.  Bd'  cdved  by  the  agent  of  the  mort- 

eher^  S  East,  450.  gagor,  after  his  bankruptcy,  end 

(6)  A  mortgagee  having  given  were  not  actually  paid  ov^: 
notice  to  the  tenants  holding  the  Held,  that  the  agent  might  retain 
mortgaged  premises  under  leases,  such  rents  in  order  to  pay  the 
granted  by  the  mortgagor  after  interest,  accruing  due  on  the 
the  mortgage,  is  entitled  to  re-  mortgage,  to  the  mortgagee,  who 
ceive  from  those  tenants,  the  rents  had  required  him  to  do  so,  and 
actually  due  at  the  time  of  the  that  the  assignees  could  not  re- 
notice,  as  well  as  those  which  cover  them.  Pope  and  another 
accrued  due  afterwards.  And  v.  Biggs,  9  B.S^  C,  245. 
where  such  rents  had  been  re- 
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right  to  the  brick  earth.     Barton  was  a  mere  occupier  of        1829. 
the  surface.     The  remedy,  if  any,  would  have  been  by         " 
an  action  on  the  express  or  implied  contract ;  but  between       Hanust. 
the  mortgagee  and  Barton  there  was  no  privity.  l"*  ^^^  matter 

rt^ .    .  o  -.1  .    ,   ,    J.&T.BaisiD- 

1  nis  IS  not  a  case  of  tenancy,  and  the  cases  cited  do         lby. 

not  apply.     It  is  a  new  case,  in  which  the  mortgagee  has 

not  any  contract  in  rem.     He  has  brought  the  difficulty 

on  himself^  by  n^ecting  to  take  an  assignment  of  the 

benefit  of  the  brick  earth,  which  was  quite  distinct  from 

the  title  under  the  lease. 

Mr.  Twmer^  in  reply,  submitted,  that,  as  between  the 
mortgagor  and  BartOHj  there  was  clearly  a  case  of 
tenancy. 

The  Vice-Chancellor  :  — 

In  this  case  I  am  of  opinion  that  the  sum  in  question     August  6. 
ought  to  be  paid  to  Mr.  Hankey.    It  appears,  from  what    /    /  ifr^  f/*/y^ 
is  stated  in  the  petition,  that  a  lease  was  made  to  the  \^   ^K^^ 

BHndleys  before  die  1st  of  December  1817;  and  that  ^'^  ^ 
after  this  lease  was  made,  the  De^  and  Chapter,  by  an 
indenture,  dated  the  1st  of  December  1817,  granted  a 
licence  to  the  Brindkys  to  dig  eai*th  and  soil  for  making 
bricks  for  seven  years.  On  the  9th  of  January  1824, 
the  Dean  and  Chapter  made  a  new  lease  to  Brindkys  ; 
and  the  Brindkys  subsequently  entered  into  an  agree- 
ment with  Pelham  and  Barton,  which  in  effect  gave  them 
power  to  make  bricks,  by  using  the  soil  upon  the  land. 
The  question  then  is,  how  that  agreement  is  to  be  con- 
sidered as  between  the  mortgagee  and  mortgagor.  It 
was  attempted  to  be  said,  that  it  could  not  be  considered  as 
a  lease,  because  it  originated,  not  out  of  the  lease  from  the 
Dean  and  Chapter  to  Brindkys,  but  out  of  the  licence 
which  had  not  been  renewed ;  but  in  my  opinion  the  true 
way  of  considering  it  is^  as  nothing  more  than  a  lease  for 
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1829,        a  year  to  Pelham  and  Barton^  with  certain  privil^es  an 
•~"^        nexed  to  it.  Then  considering  it  as  a  lease,  which  it  was, 
Hankbt.      because  Pelham  and  Barton  had  a  right  to  occupy  the 
In  tbe^miitter  g^jj^  ^^^  consequence  is,  that  the  mortgagee,  from  the 
J.  &  T.  Bbind-  time  he  gave  notice,  was  entitled  to  the  rents.     He  was 
entided  to  them  upon  the  authority  of  Birch  v.  Wright^ 
in  which  Mr.  Justice  BuUer  gave  a  very  elaborate  judg- 
ment, which  has  always  been  recognized  as  the  law.     I 
observe  diat  after  that  case  there  was  a  case  of  Butt 
V.  SibbSf  ST.R,  327,  where  it  was  held,  that  if  A.  agrees 
to  let  lands  to  JB.,  who  permits  C.  to  occupy  them,  A. 
may  recover  the  rent  in  an  action  against  B.  for  use  and 
occupation.     It  appears  to  me,  that  this  case  is  much 
stronger  in  favour  of  the  remedy  than  Butt  v.  Sibbs. 

The.  order  was  made  as  prayed:  the  sum  received 
by  Mr.  Hankey  to  be  deducted  from  his  proof. 


V.  C.  Ex  parte  HICKMAN  and  another.— In  the  matter  of 
LiNc.  Inn,  PARKER. 

August  4, 

1829.  Jjj  ^jg  ^^^^  jj^g  jjjjj  ^f  ^^  Partonj  the  solicitor  to  the 

6  Geo.  4.  e.  16.  Commission,  had  been  taxed,  by  the  commissioners,  in 

^^to7u*di  *^  ordinary  manner ;  but  the  assignees,  who  were  seve- 

Mtisfied  with  the  rally  creditors  for  more  than  20t,  beimr  dissatisfied  with 

taxation  of  the  .  .  '  ^ 

oommioioncrs,  such  taxaUon^  caused  the  bill   to  be  carried  into  the 

i^plrtitiln  foTw  ^®^  ^^  ^^  master  in  rotation,  by  whom  more  than  one 

order  of  refer-  sixth  was  taxed  off.     This  petition  prayed  that  it  miffht 

encetohavetho  /.,,i  ,  ,  .. 

bill  settled  by  a  be  referred  back  to  the  master  to  tax  the  petitioners 

master  in  Chan*  i    •  /««  .  ^     g*  ^  i*. 

eery.  Without  ^beir  costs  of  the  taxation  and  of  the  present  appucation, 

I^teJIuiew)  *"^  *^^  ^''  Partan  might  be  ordered  to  pay  such  costs, 

authority  to  re-  when  taxed, 
tax  a  bill  which 

by  the  commii-       ^^'  Knight  and  Mr.  Kenyon  Parker  for  the  petition. 
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Mr.  Rose  contra : —  1829. 

There  has  been  no  mstance  of  any  application  similar      EaTmirie 
to  this.     In  a  case  from  Bristol,  where  certain  creditors       Hickman 
were  dissatisfied  with  the  taxation  of  the  commissioners,  j^  ^1,^  matter 
they  petitioned  the  great  seal  for  an  order  of  reference  °^ 

to  have  the  bill  settled  by  a  master^  according  to  the 
directions  of  the  6th  Geo.  4.  c  16.  s.  14.;  but  here  the 
parties  have  chosen,  without  any  previous  application  to 
the  Court,  to  go  directly  to  the  master's  office,  l^  way  of 
an  appeal  from  the  commissioners;  and  the  master  has 
been  induced,  without  any  order  of  reference  or  authority, 
to  allow  himself  to  be  interposed  between  the  commis- 
sioners and  the  Court.  He  had  no  jurisdiction ;  and  to 
recognize  such  a  practice  might  lead  to  great  incon- 
venience, for  not  only  would  there  be^fi'equent  appeals, 
but  not  improbably  appeals  in  the  same  case  to  dif- 
ferent masters.  Under  the  late  act,  the  uniform  course 
has  been,  to  present  a  petition  in  the  first  instance  to 
the  Court, 

Mr.  Knight. — Previously  to  the  late  act,  the  taxation 
of  costs,  up  to  and  including  the  choice  of  assignees,  was 
vested  in  the  commissioners,  and  the  taxation  of  all  sub- 
sequent costs  was  directed  to  be  made  by  a  master  in 
Chancery.  The  mode  of  proceeding  was  to  leave  the 
bill  at  the  master's  office,  and  to  proceed  at  once  to  a 
taxation.  But  the  14th  section  of  the  late  act  has  intro- 
duced an  alteration,  by  giving  the  commissioners  juris- 
diction to  tax  all  costs,  whether  incurred  before  or  after 
the  chcHce  of  assignees.  The  words  are :  <<  that  the 
petitioning  creditor  or  creditors  shall,  at  his  or  their 
own  costs,  sue  forth  and  prosecute  the  commission  until 
the  choice  of  assignees ;  and  the  commissioners  shall,  at 
the  meeting  for  such  choice,  ascertain  such  costs,  and  by 
writing  under  their  hands  direct  the  assignees  (who  are 

83 


Digitized  by  VjOOQIC 


2S4  CASES  IN  BANKRUPTCY. 

1829.        hereby  thereto  required)  to  reimburse  such  petitioning 
•— ^        creditor  or  creditors  such  costs  out  of  the  first  money  that 
Hickman      shall  be  got  in  under  the  commission ;  and  all  bills  of  fees 
and  anotha'.   ^^  disbursements  of  any  solicitor  or  attorney  employed 
of  under  any  commission,  for  business  done  after  the  choice 

ARKEB.  ^  assignees,  shall  be  settled  by  the  commissioners; 
except  that  so  much  of  such  bilk  as  contain  any  charge 
respecting  any  action  at  law,  or  suit  in  equity,  shall  be 
settled  by  the  proper  officer  of  the  court  in  which  such 
business  shall  have  been  transacted ;  and  the  same,  so 
settled,  shall  be  paid  by  the  assignees  to  such  solicitor  or 
attorney:  provided  that  any  creditor  who  shall  have 
proved  to  the  amount  of  twenty  pounds  or  upwards,  if 
he  be  dissatisfied  with  such  settlement  by  the  commis- 
sioners, may  haVe  toy  such  costs  and  bills  settled  by  a 
master  in  Chancery,  who  shall  receive  for  such  settle- 
ment,  and  the  certificate  thereof,  twenty  shillings  and  no 
more.'*  Now  it  is  clear,  fh>m  this  clause,  that  although 
the  conunissioners  are  interposed,  an  appeal  to  a  master 
in  Chancery  is  provided  for ;  and  there  is  nothing  to 
shew  that  it  was  intended  to  vary  the  old  practice,  or  to 
prevent  dissatisfied  parties  from  applying  directly  to  the 
master  for  a  fresh  taxation. 

August  14.        The  Vice-Chancellor  : — 

I  have  ascertained,  on  inquiry,  diat  it  has  been  the 
practice  of  some  masters  to  tax  bills  of  costs  in  bank- 
ruptcy, without  an  order  of  reference  fixnn  the  Court ; 
but,  adverting  to  the  words  of  the  statute,  I  am  "satisfied 
that  the  meaning  of  the  legislature  was,  that  creditors  to 
a  certain  amount,  when  dissatisfied,  should  be  entitled 
to  obtain  a  fresh  taxation,  by  petition  to  the  Court,  in 
the  ordinary  way.  It  is  only  by  a  creditor,  who  has 
proved  to  the  amount  of  20/.  and  upwards,  that  this 
ri<;ht  of  appeal  from  the  commissioners  can  be  claimed ; 
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md  whether  the  parly  applying  is  or  is  not  qualified  by  1829, 

his  proofs  is  a  question  which  the  master  cannot  pro-  ^,^    ^^ 

perly  try.     I  have  also  been  informed,  that  the  clause  in  Hickman 

the  bite  act,  as  it  was  originally  prepared,   expressly  i^^he^mJtur 

authorized  the  master  to  tax  bills,  without  a  previous  ^  of 
petition  to  the  Court,  but  that  it  was   altered   to  its 
present  form  by  the  recommendation  of  Lord  Eldon. 

I  am  of  opinion  that  the  master  liad  no  jurisdiction 
to  tax  the  bill  in  this  case. 

Petition  dismissed,  with  costs. 


Ex  parte  TURNER.— In  the  matter  of  TALBOT  ^    V.  C. 

^  FRANCIS.  '■'^.5:- 

1829. 

The   bankrupts,    Talbot    and   Francis^    were  stock  a.  employed 

brokers.     In  the  years  1820,  1821,  and  part  of  1822,  L"k  b^S.f" 

the  business  had  been  carried  on  by  a  partnership  con-  ^^  ^  •J® 

_    _  1.1  .    1         i-  purpoMof  more 

sisting  of  Talbot  and  Dawes  ;  durmg  the  remamder  of  convenient 
1822  by  Talbot  alone ;   and  from  the  1st  of  January  ^^^''njSd!! 
1823,  by  a  partnership  consisting  of  TaJbot  and  Francis,  belonging  to 

the  name  of  B. 

Previously  to  1822,  Turner ^  a  relation  of  the  peti-  ^u^^^^^t" 

tioner,  employed  Talbot  and  Dawes  as  his  stock  brokers :  or  knowledge  ot 

1      . 1   f  •  •    •  -*  •     ^    1   u  1       •  ,.       A.,  sold  this 

and,  with  his  permission,  certain  stock  belonging  to  him  $tock,and  paid 

stood  in  the  name  of  Talbot  alone;  but  all  his  oorre-  Se^^"p 

spondence  respecting  this  stock  was  with  the  firm,  and  fundsof  B.  and 

he  was  credited  in  the  books  of  the  firm  for  the  dividends  having  after- 

due  on  the  stock.  ^j^' 

Held,  that  A. 

The  mterest  in  the  stock  vested  by  death,  at  different  p^vri^hit*^ 
periods,  in  different  persons,  and  ultimately  vested  in  ***c»«p*'^ 

the  petitioner.  against  the^int^ 

estate,  as  he 
6  4  sbouM  tliink 
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1829.  These  different  persons^  as  well  as  the  petitioner,  ocm* 

tinned  to  deal  with  the  new  firms  as  they  had  dealt  with 

Ejp  parte       ^,        , , 
Turner.       the  old. 
In  the  matter 

TAtBOT  ^^  ^^^  ^*  ^^  August  1827,  a  commission  issued 

and  against  Turner  and  H'oncis. 

Francis. 

After  the  bankruptcy,  it  was  discovered  that  there 
had  been  no  stock  standing  in  Talbot's  name  since 
January  1824,  when  the  stock  was  sold  by  Talbot^ 
without  the  consent  or  knowledge  of  the  petitioner. 
The  commissioners  refused  to  permit  a  proof  to  be 
made  against  the  separate  estate  of  TcUbot^  and  adjudged 
that  the  proof  should  be  against  the  joint  estate.  Against 
this  decision  the  present  petition  was  presented.  In 
answer  to  it,  affidavits  were  filed,  on  behalf  of  the 
assignees,  stating,  that  it  was  a  common  practice  with 
stock  brokers  to  enter  stock,  purchased  for  a  customer, 
in  the  name  of  one  of  the  partners ;  that  this  was  done  for 
the  more  convenient  transfer  of  the  stock;  that  in  all 
such  cases  the  name  of  the  single  partner  was  considered 
as  being  made  use  of  for  and  on  accoimt  of  the  partner- 
ship ;  and  that  here  the  whole  produce  of  the  stock  sold 
by  Talbot  had  been  immediately  paid  by  him  into  the 
partnership  funds  of  Talbot  and  Francis. 

Mr.  Home  and  Mr.  Montagu  for  the  petition : — 

As  Talbot  sold  out  the  stock  without  the  consent  of 
the  petitioner,  he  was,  at  the  moment  he  sold  it,  indebted 
to  the  petitioner,  if  he  waived  the  tort ;  and  any  sub- 
sequent application  of  it,  without  his  consent,  to  the  use 
of  the  partnership,  may  increase  his  right,  by  enabling 
him  to  elect  whether  he  will  prove  against  the  joint  or 
separate  estate,  but  cannot  diminish  his  right  of  proof 
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against  the  separate  estate.   Parkerv.  Crok,  5  Bing.  63;  1829. 

lAghtfy  Y.  ChustoHy  1  TaunL  112;  Foiier  v.  Stewart,  ^ 

BM.f;S.  191;  ex  parte  Apseyy  Z  Bro.  265;   ex  parte  Turnbe. 

Wats(m,2V.^B.^Ui  Smith  y.  Jamemm,  S  T.  R.  eoi ;  l^^J^^ 

ex  parte  Richardson,  Buck,  202.  421 ;  er  pctrte  Clowes,  Talbot 

2  Bro.  695.  FrSJis. 

The  Solicitor  General  and  Mr.  X^ncA  contrd. 

This  was,  in  fact,  stock  intrusted  to  the  firm,  and 
placed  in  the  name  of  one  partner,  merely  for  the  con- 
venience of  transfer.  When  it  was  sold,  therefore,  and 
the  money  in  the  possession  of  the  partnership,  it  was  in 
the  situation  in  which  the  petitioner  intended  to  place  it. 
lalbot  never  was  a  trustee  of  the  stock,  and  never  was 
considered  as  such  by  the  petitioners.  Nothing  of  that 
kind  is  to  be  inferred  firom  the  circumstance  of  the  stock 
standing  in  the  name  of  Talbot  alone,  for  it  is  of  common 
occurrence,  that  stock  brokers,  being  directed  to  buy 
stock,  place  such  stock,  for  the  convenience  of  transfer, 
in  the  name  of  one  of  the  partners. 

The  Vice-Chancellor  : — 

As  the  stock  was  sold  by  Talbot  without  the  consent 
of  the  petitioner,  he  was,  at  the  moment  of  sale,  a  debtor 
for  the  amount,  and  he  can  discharge  himself  only  by 
paying  it  to  or  for  the  use  of  the  petitioner :  neither  of 
which,  as  it  appears  to  me^  he  has  done. 

The  petitioner  is,  therefore,  entitled  to  prove  against 
the  joint  or  the  separate  estate  as  he  may  think  fit 

Order  made  for  proof  against  the  separate,  estate  of 
TtMot,  as  prayed. 
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V.  C.  -Ea:  parte  GENN YS.— In  the  matter  of  ELFORD. 

LiNC.  Inn^ 

-^*f^^^>     This  petldon  prayed  that  the  asagnees  might  be 
directed  to  join  in  conveyances  to  the  purchasers  of  cer- 


1829. 

Under  the 


6  G.  4.  c.  16.     tain  real  estates,  of  which  the  bankrupt  was  seised  as 

estates,  of  which   ^       ^       /.      -.i«  j 

a  bankrupt  b      trustee  for  the  vendor. 

leiaed  as  a  bare 
trustee,  do  not 

pa«  to  his  Mr.  Spurrier  for  the  petition : — 

assignees. 

oflbt^m^  The  question  upon  which  the  purchasers  are  dearous 
"*  "wirtitt^  ^  obtain  the  ojnnicm  of  the  Court  is,  whether  or  not, 
the  conveyance    under  the  late  bankrupt  act,  a  trust  estate  passes  to  the 

of  an  estate  of  .  *.        ,       i  ,         i 

which  the  bank-  assignees  oi  a  bankrupt  trustee,  so  as  to  render  the 
J[]^^Jj]JJ^^**^  assignees  necessary  parties  to  the  conveyance  of  the 
trust  estate.  Previously  to  the  passing  of  the  6  G^.  4. 
c^l6.  it  was  certainly  considered  dear  that  estates^  of 
which  a  bankrupt  was  a  mere  trustee,  remained  in  him 
unafieded  by  the  commission,  (a)  But  by  the  79tb  sec- 
tion of  that  statute  it  is  enacted :  <<  that  if  any  bankrupt 
shall,  as  trustee,  be  seised,  possessed  of,  or  entitled  to, 
either  alone  or  jointly,  any  real  or  personal  estate,  or 
any  interest  secured  upon  or  arising  out  of  the  same,  or 
shall  have  standing  in  his  name  as  trustee,  either  alone 
or  jointly,  any  government  stocky  fimds,  or  annuities, 
or  any  of  the  stock  of  any  public  company,  either  in 
England,  Scotland,  or  Ireland,  it  shall  be  lawful  for  the 
Lord  Chancellor,  on  the  petition  of  the  person  or  per- 
sons entitled  in  possession  to  the  receipt  of  the  rents, 
issues,  and  profits,  dividends,  interest,  or  produce 
thereof,  on  due  notice  given  to  all  other  persons  (if  any) 

(a)  See  SeoU  v.  Surman,  WiUes,    nell,  J  P.  ^  P.  40 ;  Gladstone  v. 
403  ;    Winch   v.   Keeley,   cited    HadwcHf  I  M,^  S.  586. 
1  T.  B.  619 ;  Carpenter  v.  Mar- 
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interested  therein,  to  order  the  assignees,  and  all  per-        18S9. 
sons  whose  act  or  consent  thereto  is  necessary,  to  conYey^      •.""""T^ 
assign,  or  transfer  the  said  estate,  interest,  stock,  funds,      Gbnnys. 
or  annuities  to  such  person  or  persons  as  the  Lord  ^  the^inattaf 
Chancellor  shall  think  fit,  upon  the  same  trusts  as  the       Slforih 
said  estate,  interest,  stock,  funds,  or  annuities  were  sub- 
ject to  before  the  bankruptcy,  or  such  of  them  as  shall 
be  then  subsisting  and  capable  of  taking  effect;  and  also 
to  receive  and  pay  over  the  rents,  issues,  and  profits, 
dividends,   interest,   or  produce  thereof  as  the  Lord 
CbanceUor  shall  direct/'     This  dause,  by  appearing  to 
assume,  that  estates  held  in  trust  pass  to  the  assignees, 
has  caused   some   doubt   amongst   conveyancers,   and 
has  made  the  purchasers  in  this  case  desirous  that  the 
assignees,  as  well  as  the  bankrupt,  should  join  in  the 
conveyances  to  them. 

The  Soliciiar  General  for  the  assignees : — 

It  is  admitted  that  the  bankrupt  was  a  mere  trustee  of 
the  l^al  estate;  and  the  assignees,  being  advised,  under 
the  circumstances,  that  such  trust  estate  did  not  pass  to 
them,  have  considered  it  their  duty  to  resist  this  aj^li- 
cation,  which,  if  admitted,  might  lead  to  an  extensive 
and  inconvenient  practice.  The  law  on  the  subject  was 
settled  long  before  the  passing  of  the  late  act ;  and  the 
words  of  the  79th  section,  which  have  been  referred  to» 
must  have  been  introduced  inadvertently,  because 
Mr.  Eden  himsdlf  states  that  trust  estates  do  not  pass  by 
the  assignment,  (a) 


(a)  MT.Eden*s  obBervadons  on  equitable  as  well  as  a  legal  title 

Chis  clause  are  as  follows :  **  As  in,  and  which  is  applicable  to  the 

trust  estates   do  not   pass    by  payment  of  his  debti,  the  ezten- 

the  assignment,  but  only  such  sion  of  the  provision  to  real  and 

property  as  the  bankrupt  had  an  personal  estate  may  appear  unne- 
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.   1829.  The  Vice  Chancellor.— tl  never  before  knew  that 

•""^        under  this  clause  it  had  been  contended  that  a  mere  trust 

OsmrYs.      estate  beoomes  vested  in  the  assignees ;  and  if  my  opinion 

In  the  matter  |jg  ^^^  required,  I  have  no  hesitation  in  stating,  that 

Elvord.       according  to  my  view  of  the  law,    both  before  and 

since  the  late  act,  an  estate  of  which  a  bankrupt  is  seised 

as  a  bare  trustee  does  not  pass  to  his  assignees.    No  case 

has  been  made  out  which  calls  upon  the  Court  to  interfere. 

K  it  had  been  suggested  that  the  bankrupt  had  any 

interest  in  the  property,  dien  the  assignees  might  be 

necessary  parties;   but  according  to  what  appears  at 

present,  the  petition  was  not  founded  upon  any  reasonable 

doubt^  andmust  bedismissed  with  costs. 

Ordered  accordingly. 


cessary.     It  may,  however,  be  ^  which  he  shall  have  in  his  own 

observed,  that  there  have  never-  right  before  he  became  bankrupt," 

theless  been  cases,  as  where  the  and  to  make  sale  thereof,  **  for 

bankrupt  is    what  a   court    of  satisfaction  and  payment  of  the 

equity  infers  to  be  a  trustee  for  creditors;**  and  by  the  second  of 

his  wife,  in  which  the  Court  has  which^   the   commissioners   are 

treated  an  assignee  as  a  trustee,  directed  to  convey  to  the  assig- 

and  ordered  him  to  join  in  a  con-  nees,  **  for  the  benefit  of  the  cre- 

veyance  to  a  trustee  for  the  wife,  ditors,"   all    lands,    tenements, 

Bennet  v.  Davit,  2  P.  W.  316."  &c  **  to  which  any  bankrupt  is 

Eden^t  Bankrupt  Law,  C2d  edit.)  entitled,"  &c.     These    clauses 

p.S44.  shew    that   the    commissionera 

See  also  6  Geo,4,  c.  16.  s.  18.  have, under  thestatute,  no  power 

and  64.,  the  first  of  which  enacts,  to  take  order  and  direction  of  a 

that  the  commissioners*  by  virtue  mere  trust  estate,  and  that   it 

oftheact  andofthecommbsion,  cannot,  therefore,  pass   to  the 

shall  have  full  powo*  and  autho-  assignees  by  virtue  of  the  com- 

lity  to  take  order  and  direction  missioners  assignment,  or  a  bar- 

with  all  lands,  tenements,  and  gain  and  sale  of  the  bankrupt's 

hereditamenU  of  the  bankrupt  real  .estate. 
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£x  parte  ROBINSON.  —  In  the  matter  of  V.  C. 

JACKAMAN.  ^'*«^  Inn, 

1829. 
1  HIS  was  the  petition  of  an  equitable  mortgagee  of  Where  an 
the  bankrupt's  estate,  for  leave  to  bid  at  the  sale  of  the  ^g^^^^ 
mortgaged  premises.  IT^IT rfth? 

mortgaged  pre- 

'Mr.Kenyon  Parker^  for  the  petition,  submitted  to  the  °'*'"^*"^' 
Court,  that  the  costs  of  the  applicadon  should  be  paid  out  praetioe  i%  that 
of  the  estate.     A  similar  order  appeared  to  have  been  ^^  ^^^^^  ^^ 
made   by  the  Vice-Chancellor    in    ex   parte  Marsh,  <"^^' 
1  Madd.  148. 

The  Vice-chancellor  : — I  am  informed  that  the 
ordinary  practice  at  the  bankrupt  office  is  to  draw  up  the 
order,  directing  the  costs  to  be  paid  by  the  mortgagee, 
who  applies  to  the  Court  for  permission  to  bid,  and 
I  think  this,  which  is  the  usual  rule,  the  most  proper 
one.  (a) 

Ordered;  the  petitioner  paying  the  costs  of  the 
application. 


(a)  Ex  parte  Ducane,  Buck,  18.;  ex  parte  Hammond,  Buck,  4S4. 


Digitized  by  VjOOQIC 


262  CASES  IN  BANKRUPTCY. 


V.  C.  ^  P<*^  STEVENSON.— In  the  matter  of 

LiNc.  Inn,  STEVENSON. 

August  ^^     ly, 
1829.         1  HIS  was  a  petition  to  supersede  the  commission,  on 

Taxed  ocMtf  the  gromid  of  the  petitioning  creditor's  debt  being  insuf- 
mii^iMjnMM  ficient  in  amount.  The  debt  was  con^)06ed  of  the 
^^•■"■^  following  sums :  66t  2«.  upon  a  judgment  recovered  in 
Court,  do  ooc  the  Court  of  Exchequer ;  32/.  IQs.  6d.  for  taxed  costs 
JJ|JJ^|2^Jning  upon  a  judgment,  as  in  case  of  a  nonsuit,  under  a  rule 
cr«£tor*8  debt.    ^  Court;  and  5A  8^.  4rf.  for  money  lent     The  bank- 

Sudi  eottt  ATO 

reoorerabieonly  nipt  had  been  previously  attached  for  the  amount  of  the 

in  the  nature  of  taxed  costs,  and  taken  into  custody, 
an  execution. 

The  Vice-Chancellor  asked  for  authorities  to  shew 
that  the  himkrupt  could,  after  the  attachment,  have 
been  sued  at  law  for  the  taxed  costs;  and  no  case  being 
cited  on  the  part  of  the  rei^ndents,  to  shew  that  an 
action  at  law  could  be  maintained  for  the  costs,  whidi 
are  held  to  be  recoverable  only  by  attachment,  in  the 
nature  of  an  execution,  his  Honour  decided  that  the 
petitioning  creditor's  debt  was  Jjosufficient  in  amount, 
and  directed  the  commission  to  be  superseded. 

Mr.  Rose  and  Mr.  Wray  for  the  petition. 

Mr.  Home  and  Mr.  Wright^  conird. 

Supersedeas  ordered. 
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Ex   parte    FRERE    and  others. — In  the  matter  of       ^-  ^• 

SIKES  and  CO.  ^S^^^' 

1829. 
The  petitioners  were  the  members  of  the  Clydark  Iron  ]^^^^^^[^' 
Company  in  Wales,  and  Sikes  and  Co.,  the  bankrupts,  *^J^  F*  *  Co- 
had  been  their  London  bankers.     I^ere  land  Co.  had  er^  s.  &  Co., 
been  in  the  habit  of  remitting  bilk  on  their  customers,  to^duw^ic^ 
to  Sihes  and  Co.,  and  of  drawing  upon  them  in  the  ^^^^f^^  ^ 
usual  mode  between  country  and  London  bankers.    The  limited  to  the 
agreement  between  H-ere  and  Ca  and  Siies  and  Co.  JJ^^^'n^^ 
was :  "  that  D^ere  and  Co.  should  draw  bilk  on,  or  make  •»*<*  •*?!?*'-_ 

anoet  of  F.  & 

their  notes  and  acceptances  payable  at  Sihes  and  Co. ;  Co.  as  were  in 
and  in  order  to  provide  for  such  bills,  notes,  and  accept-  hnn^Se  pr- 
ances, thatjFVerc  and  Co.  should  from  time  to  time  remit  mentat  the 

house  of  S.&C0. 

to  Sihes  and  Co.  a  competent  amount  of  their  trade  Toooreroertidii 
bills,  and  that  5i*«r  and  Co.  should  be  at  liberty,  from  ^.^SL,*^ 
time  to  time,  to  discount  such  and  so  many  only  of  the  ^*  *  ^  ^?^^ 

*  ted  to  8w  &  Co* 

said  trade  bills,  from  time  to  time  remaining  in  their  an  indoned  biU 
hands,  as  should  be  necessary  to  meet  and  cover  the  th»e^^.' 
amount  of  the  bills,  notes,  and  acceptances  oiFrert  and  f°***  ^"^.  ^ 

-  ,  bowerer,  dlBho- 

Co.^  for  the  time  being,  in  course  of  immediate  pay-  noured  by 
ment."     On  the  26th  November  1825,  Frere  and  Co.  ^^^;^ 
wrote  to  SV^eB  and  Co.,  and  advised  them  of  several  bills  «*opM  w- 

ment.  aw  &  Co. 

becoming  due  in  December,  and  indosed  a  trade  bill  then  procured 
for  1,800/.  On  the  29th  of  November,  SikM  and  Co,  ac^tedTand 
wrote  the  following  letter  to  Frere  and  Co.  S^^^  S^S 

of  their  having 
"  London,  29th  November  1825.      commiadon  of 
«  Messrs.  JEdward  Frere  and  Co.  bankrupt  hating 

iMued  against 

<^  We  have  to  acknowledge  the  receipt  of  your  &vour  &  &  Co.:  Held 
of  the  26th  inst,  inclosing  a  bill  for  eighteen  hundred  had^^o  right  to 
pounds,  which  we  have  placed  to  your  account.  diioountthe  bill 

'^  *-     .  *'  without  execut- 

ing the  trust 
reposed  In  thera,  an^  that  their  assignees  were  bound  to  delirer  up  the  bill  to  F.  &  Ca 


Digitized  by  VjOOQIC 


864  CASES  IN  BANKRUPTCY. 

1889.  *'In  consequence  of  the  difficulty  of  raising  money 

S~~        h®"*  **  present,  we  must  beg  Hoax,  you  will  remit  us 
Frbbb        nothing  but  banker's  paper,  to  meet  your  bills  falling 

and  othen.    due  next  month. 
I«  the^nrntter  ^  ^^^  ^^  ^^  ^  „ 

SiKss  and  Co. 

At  the  close  of  the  month  of  November,  Sikes  and 
Co.  were  debtors  to  JFVcrc  and  Co.  to  the  amoimt  of 
780/.  Is.  Id. 


The    bills 

becoming    due 

in    December 

were  as 

follow:  — 

5d  Decembcf 

-     £600     0     0 

5th 

SCO     0     0 

10th 

500     0     0 

18th 

400     0     0 

13th 

.      •     - 

29   10     0 

19th 

400     0     0 

26th 



400     0     0 

30th 

424  14     9 

£  2,854     4     9 

Sikes  and  Co.  paid  the  bill  of  600/.,  due  on  the 
Sd  December,  and  the  bill  of  300/.  due  on  the  5th,  and 
became  creditors  of  Frere  and  Co.  for  198/.  185.  lid. 

On  the  5th  of  December,  Sikes  and  Ca  wrote  the 
following  letter  to  Hrere  and  Co. 

**  London,  December  5th,  1825. 
"  Messrs.  Edward  Frere  and  Co. 
"  We  beg  to  refer  to  our  letter  of  the  29th  ult.,  to 
which  we  have  no  reply.  We  have  paid  your  note, 
No.  129,  for  300/.,  due  this  day,  though  not  provided 
for;  but  we  shall  not  pay  any  of  the  others  advised, 
unless  you  remit  satisfactorily  (indeed  banker's  paper) 
to  meet  them, 

<^  Sikes,  SfuxMh  and  Co.'' 
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On  the  8th  of  December,  li'ere  and  Co.  wrote  to  Sikes        1829. 
and  Co.,  and  inclosed  two  bills,  the  one  for  1,000£,  at       __      _ 
three  months  date,  drawn  by  the  Brecon  bank  on  Sir        Fbbbb 
Pder  Bote  and  Co.  of  London,  bankers;  the  other,  for  j^^e^mStter 
250/.  \58.  9</.,  drawn  upon  a  customer,  at  six  months  of 

date.  This  letter  and  the  bills  were  received  on  the  SiMswKlCa 
morning  of  the  10th  of  December.  The  name  of  Sihes 
and  Co.  was  not  on  the  bill  for  300/.  due  on  the  10th  of 
December,  but  it  had  been  paid  by  Frere  and  Co.  to 
Mr.  John  Frercy  who  had  paid  it  to  his  bankers^  Sikes 
and  Co.  This  bill  was  dishonoured  by  Sikes  and  Co., 
and  returned  to  Mr.  John  Frere  on  the  12th  of  December, 
on  which  day  Sikes  and  Co.  wrote  to  Frere  and  Co.  as 
follows : 

^  London,  12th  December  1825. 

«  Messrs.  Jpy^a  and  Co. 

**  We  have  to  acknowledge  the  receipt  of  your  favour 
of  the  8th  instant,  inclosing  two  bills,  amounting  to 
1,260/.  15«.  9d. ;  but  we  are  sorry  to  say  Messrs.  Pole 
and  Co.  suspended  their  payments  this  morning,  and  that 
Wilkins  on  them  for  1,000/.  is  unaccepted.  Under  these 
circumstances,  and  till  some  arrangement  is  made  for 
the  bills  of  theirs  that  we  hold,  we  have  thought  it  right 
to  decline  paying  your  notes.  No.  148,  due  11th,  300/., 
and  No.  130,  due  12th,  400/. 

«^  Sikesj  Snaith  and  Co." 

The  bills  due  on  the  12th  and  13th  were  also  disho- 
noured ;  and  on  the  14th  Sikes  and  Co.  stopped  payment 
On  the  failure  of  Pole  and  Co.,  the  account  of  the 
Brecon  bank  was  transferred  to  Messrs;  Hoare  and  Co. 
On  the  15th,  Fi-ere  and  Co.  demanded  the  bill  for 
1,000/ ,  but  Sikes  and  Co.  declined  to  deliver  it,  and. 
Vol.  III.  T 
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1829.  without  the  knowledge  or  consent  of  Drere  find  Co.^ 
"""■^  procured  the  acceptance  of  it  by  Hoare  aqd  Co.  An 
Frsub        entry  was  also  made  in  the  books  otSikea  and  Co.^  with- 

In^Ae^mSter  ^"^  *®  knowledge  of  Frere  and  Co.,  of  the  discount 
of  by  them  of  the  bill  for  1,000^ 

Siug  and  Co. 

On  the  21st  of  December,  a  commisrion  of  bankrupt 
having  issued  against  Sikes  and  Co.,  and  their  assignees 
having  declined  to  deliver  the  bill  to  I^ere  and  Co.,  a 
petition  was  presented  by  li'ere  and  Co.  to  compel  the 
delivery  of  the  bill ;  and  upon  the  hearing  of  that  petition 
the  Vice  ChanceUor  (Sir  John  Leach)  ordered,  ^<  that  it 
should  be  referred  to  the  Master  to  enquire  whether  at 
the  date  of  the  commission  against  Sikes  and  Co.  the 
bill  for  1000/.  was,  by  the  consent  of  the  owners,  in  the 
possession,  order,  and  disposition  of  the  bankrupts.'^ 

From  this  order  the  present  appeal  was  presented. 

Mr.  Knight  and  Mr.  Montagu  for  the  petition : — 

The  law  as  to  short  bilk  is  clearly  established.  Thb 
case  is  the  same  as  Zinck  v.  Walker,  2  Blacks.  1154. 

With  respect  to  the  reference  to  the  Master,  as  all 
the  facts  are  agreed  upon,  there  can  be  no  necessity 
for  a  reference :  in  such  a  case,  it  is  for  the  Court,  and 
not  for  the  Master,  to  decide  upon  the  law. 

Mr.  Home  and  'Mr.Bose  contrd : — 

It  is  settled,  in  a  variety  of  cases,  that  discounted  bills 
pass  to  the  assignees.  The  only  question  is,  whether 
these  bills  were  discounted  by  the  permission  of  the 
owner,  and  that  they  were  so  discounted  is  obvious,  from 
the  terms  of  the  agreement  betwe^i  li^ere  and  Co.  and 
Sikes  and  Co. 
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Mr.  Knight  in  reply :—  1S29. 

Whether  the  bill  was  so  discounted  as  to  change  the      ^  P^^ 
property  with  consent  of  the  petitioners  is    the  real    and  others, 
question^  and  not    merely  whether  the  bill    was  dis-  ^"  ^^  matter 
counted.     Without  enquiry  as  to  the  propriety  or  im-   SnnsandCo. 
propriety  of  discounting  the  bill,  under  the  particular 
circumstances  in  which  the  house  was  placed^  the  actual 
diapmint  of  the  bill  caanot  be  severed  from  the  permission 
to  discount,  in  which  the  right  originated;  but  this  was 
a  qualified  permissicm,  the  terms  of  the  agreement  being, 
*<  that  the  said  firm  of  Sikes  and  Co.  should  be  at  liber^ 
firom  time  to  time  to  discount  such  and  so  many  only  df 
the  said  trade  bills,  from  time  to  time  remaining  in  their 
hands,  as  should  be  necessary  to  meet  and  cover  the 
amount  of  the  bQls,  notes,  and   acceptances  of  Frere 
and  Co.  for  the  time  being,  in  course  of  immediate 
payment.** 

Now  thb  qualified  permission  does  not  divest  the 
proprietor  of  his  bill.  This  was  the  very  question 
in  ex  parte  the  Leeds  Bank,  1  Bose^  254.  The  Lord 
Chancellor  says :  "  The  case  of  the  Leeds  Bank  is  dis- 
tinguishable firom  that  of  the  other  banks  in  this  circum- 
stance; die  Leeds  Bank  did  authorize  the  house  of 
Boldero  and  Co.  to  discount  undue  bills,  to  reduce  the  • 

cash  balance  when  they  should  be  in  advance.  Unless 
distinguishable  by  this  circumstance,  the  cases  are  the 
same:  there  is  the  same  distinction  between  the  l^al 
power  of  the  parties  over  the  papers  remitted,  and  the 
contracted  power." 

<<  The  permission  to  discount,  in  this  case,  is  limited 
by  the  purpose  for  which  it  is  given,  t.  e.  to  reduce  the 
cash  l>alance ;  can  it  make  any  difibrence  whether,  as  in 

t2 
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and  others. 

In  the  matter 

of 
8iK£S  and  Co. 
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the  last  case,  the  permission  be  special,  and  limited  to 
an  express  sum,  or  to  so  much  as  will  meet  the  cash 
advance,  be  it  7,000t  or  12,000/.?  Can  the  sums 
being  ascertained  or  not,  make  any  difierence,  or  extend 
the  right  into  an  absolute  authority  ? 

<«  I  think  the  Leed^s  case  is  entitled  to  the  benefit  of  the 
principles  regulating  my  decisions  in  the  other  cases."  (a) 

The  Lord  Chancellor  : — 

The  permission  to  discount  was,  by  the  terms  of  the 
agreement,  limited  to  the  purpose  for  which  the  bill  was 
remitted;  and  Sykes  and  Company  ought  not  to  have 
received  or  discoimted  the  bill  without  executing  thcf 
trust  reposed  in  them.  It  must,  therefore,  be  delivered 
up  to  the  petitioners ;  and  as  there  is  no  dispute  about 
the  facts,  the  order  of  reference  to  the  Master  appear^ 
to  me  to  be  unnecessary,  and  must  be  reversed,  (ft) 

Ordered  accordingly. 


(a)  A.  and  Co^  merchants  at 
Liverpool,  remitted  a  bill  to 
B.  and  Co.  in  London,  with  di- 
rections to  get  it  discounted,  and 
apply  the  proceeds  in  a  particular 
way.  B.  and  Co.  did  not  get 
the  bill  discounted,  but  received 
tile  money  when  it  became  due. 
Before  that  time,  A.  and  Co.  had 
8to)iped  pay/hent,  and  desired  to 
have  the  bill  returned  to  them. 
A  commisnon  of  bankrupt  having 
been  issued  against  them  before 
the  money  was  received  on  the 
bill  by  B.  and  Co. :  Held,  tbAt 
t\ie  lucr  were  liable  to  be  sued 


for  the  amount  by  the  assignees 
of  A.  and  Co.,  as  money  received 
to  their  use;  and  that  B.  and  Co. 
could  not  set-off*  a  debt  due  to 
them  from  A.  and  Co.  Buchanan 
v:  Fmdlay,  9  ff.j-C.  758. 

{b)  *'  If  the  goods  or  bills  are^ 
deposited  for  a  specific  object* 
and  the  bailee  will  not  perform 
.the  objeet,  he  must  return  them  ;' 
the  property  of  the  bailor  is  not> 
divested  or  transferred  until  the 
object  is  performed."  Judgment 
of  Lord  Tenterden,  Buchanan 
V.  Fhtdlay,  9B,4C.  749.  ' 
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Ex  parte  FROWD.— In  the  matter  of  WHITE  and        L.  C. 

another.  Linc.  Inn^ 

August  10, 

IVlR.  Frowdf  a  solicitor,  had  been  conimitted  by  the  Aaolidtor* 

Commissioners^  for  refusing  to  produce  a  mortgage  deed  wwnmoned  as  a 

of  the  bankrupt's  property,  deposited  with  him  by  his  misdonen,  un- 

dient^   the  mortgagee  ;    and  a  writ  of  habeas  corpus  ^\^l^,^'s4. 

having  been  obtained  (a)  —  *o  produce  a 

mortgage  deed 
ofdiebank- 

The  Solicitor  General  and  Mr.  Montagu  now  moved  ^f^^!!^' 
that  he  should  be  discharged.  d"?»  ««*»  deed, 

and  w""  «•'*«•- 


mitted  by  them 
With  reference   to   the   questions  raised,    the  only  for  not  answer- 


material  parts  of  the  warrant  were  as  follows :  torilT: 

'  Held,  that  the 

"  Q.  The  commissioners  having  decided,  upon  dis-  defectiveTn* 

cussion,  that  you  are  bound  to  produce  the  mortgage  ^"»»  and  that 

deed,  you  are  required  forthwith  to  produce  it ;  will  you  ment  ought  to 

■m  o  have  been  for 

do  SO  f  not  producing. 

«  A.  No  5  I  decline  to  produce  it  ^"u1^  uTte 

**  Which  said  answers  not  being  satisfactory  to  us,  the  produced 

major  part  of  the  said  commissioners,   these  are  there-  scribed  in  the 

fore,  by  virtue  of  the  commission  and  the  statute  afore-  "^^^yo^^he 

^      J  .  summons,  pre- 

said,  to  will  and  require  and  authorize  you,  &c.  to  take  viously  to  such 

into  custody  the  body  of  the  said  Edward  Frowdy  &c.,  ^^^^^bj  the"* 

and  him  there  safely  to  keep,  &c.  until  such  time  as  he  comn^onem. 
shall  submit  himself  to  us  the  said  commissioners,  &c., 
and  full  answer  make  to  our  satisfaction  to  the  questions 
so  put  to  him  by  us  as  aforesaid." 

The  Lord  Chancellor  having  desired  to  look  at 
the  original  summons,   observed,    that  there   was   no 


(a)  Sec  ex  parte  Beetton^  ante,  page  844. 
t3 
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1829.  requisition  to  produce  the  mortgage  deed  in  the  body  of 

^  the  summons ;  there  was  only  a  notice  to  produce  it,  in- 

FiiowD.*  serted  after  the  signatures  of  the  commissioners,  which 

In  the  matter  might  have  been  added  at  any  time ;  and  his  Lordship  said, 

White  that  although  the  ordinary  practice  might  be  otherwise, 

and  another,  j^^  thought  the  commissioners  should  be  careful  to  have 

i^i^^Sl^b?  *«  description  of  the  documents,  required  to  be  pro- 
produced  should  jcluced,  inserted  in  the  body  of  the  summons,  previously 

be  described  in 

thebodyofUie    to  their  Signing  it. 

summons,  pre- 
viously to  such 

I^Ty  ^*  The  SoUcitar  General  and  Mr.  Manioffu  then  objected, 
commissioners,  that  the  Warrant  of  commitment  was,  upon  the  face  of 
it,  formally  and  substantially  defective,  as  it  appeared  that 
the  witness  was  committed  for  not  answering  to  the 
satisfaction  of  the  conunissioners,  instead  of  for  not 
producing  the  mortgage  deed,  as  required  by  the 
summons,  and  by  the  commissioners  in  their  examination. 
The  conclusion  was  not  warranted  by  the  premises. 

Mr.  Base  and  Mr.  Macarthur  contra : — 

The  warrant  would  have  been  more  correct  in  form 
had  the  commitment  been  distinctly  and  in  terms  for 
not  producing,  but,  upon  the  authority  of  Lord  EMoris 
decision  in  Dale  and  Hcardxfs  case,  Mmd.  An.  Dig. 
p.  185.,  it  is  not  substantially  bad.  There  the  witness 
having  refused  to  produce  his  books,  or  a  copy  to  refi-esh 
his  memory,  so  that  he  might  be  enabled  to  answer  such 
questions  as  without  reference  to  his  books  he  could 
not  answer,  was  committed  for  not  answering  to  the 
satisfaction  of  the  commissioners,  and  the  Lord 
Chancellor  refused  to  discharge  him.  (a) 


(a)  See  Dak  &  Hardy n  Cafe«  note,  pat,  page  S7l. 
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Here,  if  the  witness  had  produced  the  mortgage  deed, 
according  to  the  summons,  he  might  have  been  enabled 
to  answer  fully  and  satisfectorily  the  questions  put  to  him. 

The  Lord  Chancellor  : — 

The  cases  are  distinguishable.  From  the  examination 
of  Dale^  it  appears  that  he  would  have  been  able  to 
answer  the  questions  more  correctly  if  he  had  referred 
to  his  books,  but  he  refused  to  produce  such  books  to 
refresh  his  memory,  and  was,  therefore,  unable  to  answer 
the  questions  in  a  satis&ctory  manner.  This  was  tanta* 
mount  to  a  refusal  to  answer.  But  here  no  questions 
were  put  -to  Mr.  Frowd  respecting  the  contents  of  the 
mortgage  deed  ;  and  a  reference  to  the  deed  could  not, 
therefore,  have  enabled  him  to  answer  more  satis&ctorily. 
I  am  clearly  of  opinion,  that  the  conclusion  of  the  warrant 
is  not  warranted  by  the  premises,  and  that  it  is  defective 
in  form.  Mr.  Frowd  is  entitied  to  his  discharge. 


1829. 

Ew  parte 

FftOWD. 

In  the  matter 

of 

White 

and  another. 


Ordered  accordingly,  (a) 


(a)  In  the  matter  of  DALE  and  HARDY.  (6)' 
THE  bankrupt's  father  was  examined  as  follows:  — 

Q.  Where  is  the  stock-book  made  when  you  dissolved  with 
Matthew  Hardy,  and  why  did  you  not  bring  it  here,  agreeably 
to  your  summons  ? 

A,  I  have  brought  the  amount  upon  oath,  and  I  say  that  my 
word  upon  oath  is  as  good  aa  any  man's  writing. 


(b)  Montagues  Annual  Digest,    Mr.  Beamed  Treatise  on  Com- 
p.  1 85.  mitments  in  Bankruptcy,  page  40. 

(c)  See  1  O.^J.  599,  and 

T  4 


L.C. 

Jem.  23, 

1822. 

If  a  witDecs 
ref\iBe  to  pro- 
duce hu  books, 
or  a  copy  to 
refresh  his  me- 
mory, so  that  he 
may  be  enabled 
to  answer  such 
questions  as, 
without  refer- 
ence to  his 
books,  he  cannot 
answer,  he  may 
be  committed 
fbr  not  answer, 
ing  ntisfiM- 
torily.  (c) 
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V.  C.  Ex  parte  HILLS.— In  the  matter  of  HILLS. 

Linc.Inn, 

-^A^.  11>       1  HE  bankrupt  prayed  by  this  petition  that  the  cx)m- 

Acre^to  '        ^lission  might  be  superseded,  on  the  ground  that  the 

not  a  competent  trading,  upon  which  the  commissioners  adjudicated,  had 

port  a  oommis-    been  proved  by  a  shopman,  who  was  a  creditor  at  the 

nmf^but^here  ^™^  ^^  ^is  examination  before  the  commissioners.    The 

the  adjudication  petition   was  Supported  by  affidavits  of  the   bankrupt 

upon  the  en-      &nd  of  the  shopman,  that  the  latter  had  been  an  appren- 

^T^"!^^"  tice  to  the  bankrupt ;  that  the  term  of  his  apprenticeship 

though  a  credi-  had  expired ;  that  he  had  been  then  enffaired  as  a  shop- 
tor,  had  stated,  ^^  " 
at  the  Ume  of     Aian  at  the  rate  of  2i  lOs.  per  month ;    and  that  at  the 

^*]teh^ no"'  ^™®  ^^  ^  examination  there  was  due  to  him  the  sum 

claim  against       of  17/.  lO*. 

the  bankrupt, 

the  Court  refused  to  supersede  the  commission. 

Semble,^  that  if  the  objection  be  not  taken  before  the  commissioners,  at  the  time  of  the 
examination,  it  cannot  afterwards  be  urged  as  an  objection  to  the  commission. 


Q.  Why  have  you  not  brought  the  slock-book  here  ? 

ji.  I  have  assigned  the  reasons,  and  I  persist  in  them. 

Q.  Could  you  not  answer  the  questions  more  satisfactorily 
if  the  stock-book  were  now  before  you  ? 

j1.  I  refreshed  my  memory  by  looking  at  the  stock-book. 

Q.  What  were  the  amount  of  debto  owing  to  Dale  and 
Hardy  at  the  time  of  the  dissolution  ? 

^.  I  cannot  separate  the  stock  from  the  debts ;  but  the 
book  debts  and  the  stock  together  amounted  to  13,000/.  or 
14,000Z. 

<?.  What  did  Dale  and  Hardy  owe  at  that  time  ? 

j1.  I  am  speaking  as  near  as  I  can  with  respect  to  the  stock 
and  the  book  debts,  which  is  to  the  amount  of  from  13,000/. 
to  14,000/.     I  cannot  tell  what  debts  we  owed. 

Q.  Why  did  you  not  bring  with  you  the  books  which  you 
were  required  to  bring,  by  the  different  summonses  which  you 
have  had  ? 

J.  And  would  ihey  believe  my  books  ?  I  have  told  you 
that  my  word  upon  oath  is  equal  to  any  book  which  I  erer 
had  in  my  possessioh. 
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From  the  proceedings,  it  appeared  that  the  witness        1829. 
was  described  in  his  deposition  as  the  apprentice  of  the         ""^^ 
bankrupt ;  and  it  was  further  stated,  on  affidavit,  by  the         Hills. 
solicitor  to  the  commission,  and  his  clerk,  that,  before  the  ^°  ^®  matter 
witness  was  sworn  to  the  truth  of  the  deposition,  he        Hills. 
had,  in  answer  to  questions  put  to  him  by  the  solicitor 
and  the  commissioners,  stated,  that  he  was  not  a  cre- 
ditor of  the  bankrupt,  that  he  did  not  consider  himself 
entitled  to  any  thing,  and  should  not  make  any  claim. 

Mr.  Rose,  for  the  petition,  submitted,  that  the  trading 
having  been  proved  by  a  person  who  was  a  creditor,  and 
therefore,  an  incompetent  witness,  the  commission  must 
be  superseded. 

Q,  Then  what  amount  of  debts  did  Dale  Rnd  Hardy  owe  at 
the  time  of  the  dissolution  of  their  partnership  ? 

^.  That  I  have  not  separated  ;  but  I  can  tell  by  looking. 

Q.  Then  what  do  you  mean  by  stating,  that  your  oath  is  as 
good  as  your  books  —  that  you  have  refreshed  your  memory 
from  the  stock-book^  and  yet  have  not  brought  it  in  pursuance 
of  your  summons  ? 

j1.  Well,  I  say  that  it  is  under  my  care ;  and  I  will  keep  it 
for  my  own  amusement^  and  hand  it  down  to  posterity. 

Q.  Can  you  answer  the  questions  which  have  been  asked 
you  more  satisfactorily,  and  particularly  that  in  respect  of  the 
debts  owing  by  Dale  and  Hardy  at  the  time  of  la^t  taking  the 
stock  of  that  firm  ;  and  do  you  wish,  for  the  purpose  of  more 
correctly  answering  such  questions,  to  be  again  allowed  to 
refer  lo  your  books,  and  refresh  your  memory  ;  and  if  you 
have  time  allowed  for  that  purpose,  will  you  do  so  ;  and  will 
you  also  bring  your  books  relating  to  the  concern  of  Dale  and 
Hardy,  and  particularly  the  stock-book  made  at  the  time  of 
the  dissolution,  for  the  purpose  of  enabling  you  to  answer 
more  satisfactorily  and  correctly  such  questions  as  shall  be  put 
to  you  by  the  commissioners  ? 

A.  I  can  and  will  answer  the  questions  more  satisfactorily^ 
and  particularly  that  relating  to  the  debts  owing  by  Dale  and 
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1829.  Mr.  Home  and  Mr.  EUistmj  contrd : — 

Bx  parte  It  is  an  invariable  rule  with  commissioners  of  bank- 

In  t^"matter  "^P^  ^  inquire  of  the  witnesses   to  the  trading  and 
of 


Hardy f  at  the  time  of  taking  the  last  stock  of  that  firm.  I  da 
wish  to  have  further  time  allowed  for  the  purpose  of  refreshing 
my  memory  ;  and  if  I  have  further  time  allowed  to  refresh  my 
memory  by  the  bookx,  I  will  do  so  ;  but  as  to  producing  my 
books  mentioned,  or  my  stock^book,  for  the  purpose  of  better 
answering,  that  I  will  never  do.  I  will  do  any  thing  that  is 
legal  and  right ;  I  will  do  any  thing  that  the  law  will  allow  to 
be  Just. 

Q.  Will  you  then  either  produce  the  books  in  your  pos- 
session relating  to  the  concern  of  Dale  and  Hardy ^  or  full 
copies  of  such  books,  for  the  purpose  of  refreshing  your 
memory,  so  that  you  may  be  enabled  to  answer  to  the  com- 
missioners all  such  questions  as  you  may  not  be  able  to 
answer  without  such  books  or  such  copies  ? 

A.  I  will  not,  I  say  I  will  not,  until  this  commission  is 
established  by  a  higher  tribunal  than  this. 

Q.  Have  you  any  other  answers  to  give  to  the  questions 
that  have  been  put  to  you,  or  any  explanation  of  those  answers 
which  you  have  given  ? 

A.  I  cannot  pretend  to  keep  it  in  my  memory  ;  but,  so  hx 
as  I  have  signed,  it  is  all  right. 

Which  said  several  answers  of  the  said  John  Dolt  to  the 
said  several  questions  so  propounded  to  him  as  aforesaid  not 
being  satisfactory  to  us,  the  said  commissioners,  these  are 
therefore  to  will,  require,  and  authorize  you,  immediately 
upon  receipt  hereof,  to  arrest  and  take  into  your  custody  the 
body  of  the  said  John  Dale^  and  him  safely  convey,  &o. 

Mr.  Dale  was  brought  up  by  habeas  corpui  before  tlie  Lord 
Chancellor  (Lord  Eldon). 

Mr.  Agar  and  Mr.  Parker^  to  support  the  commitment. 

The  Lord  Chancellor  refused  to  discharge  him. 
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act  of  bankruptcy^  whether  they  are  creditors  or  not.  1829. 
In  this  case,  the  witness  stated  that  he  was  not  a  cre-  ^^  J\ 
ditor,  and  had  no  claim  to  make;  and  his  evidence  Hills. 
cannot  now  be  received  in  contradiction  of  his  former  c^matter 

testimcmy.  But  even  if  it  be  admitted  that  the  party  Hills. 
was,  at  the  time  of  his  examination,  entitled  to  make 
some  claim  for  wages,  tlie  Court  cannot  now  interfere  to 
supersede  the  commission.  In  Montagu  and  Greg^s 
Digest  of  the  Bankrupt  Laws,  page  81,  it  is  stated,  on 
the  authority  of  ex  pcaie  Lane^  (December  1806,)  and 
the  King  v.  Bullock^  1  Taunt.  78,  that  although  the  act 
of  bankruptcy  ought  not  to  be  proved  by  a  creditor,  if 
the  objection  is  not  taken  before  the  commissioners  at^ 
the  first  meeting,  it  cannot  be  afterwards  urged,  either 
in  a  civil  or  criminal  proceeding,  as  an  objection  to  the 
commission.  In  BtUlock*s  case,  the  argument  arose 
upon  an  allegation  in  the  indictment,  <<  that  the  prisoner 
was  in  due  manner  found  and  declared  bankrupt." 
It  was  objected  by  Mr.  Holroyd,  for  the  prisoner,  that 
the  aU^ati<m  was  not  supported,  because  the  witness,  on 
whose  testimony  the  prisoner  was  declared  bankrupt, 
was  a  creditor,  and,  therefore,  not  such  a  witness,  at  the 
time  when  he  gave  his  evidence  before  the  commis- 
sioners, as  could  have  been  received  in  a  court  of  law ; 
and  that  if  he  was  not  a  competent  witness,  the  prisoner 
was  not,  "  upon  good  proof  found,"  nor  "  duly  declared," 
a  bankrupt.  He  further  urged,  that  the  bankrupt 
statutes  made  the  evidence  of  the  creditors  competent 
only  for  the  purpose  of  dividing  the  property  among 
themselves ;  not  competent  to  subject  any  persons  to  a 
criminal  jurisdiction ;  and  that,  in  order  to  do  that,  the 
same  evidence  must  be  necessary  as  in  all  other  cases. 
But  Lord  EOeBborfmghy  C.  J.,  observed :  <<  The  statute 
cables  the  commissioners  to  examine  aU  per^ns ;"  and 
MansfieUj  C.  J.,  added ;  "  It  never  yet  was  asked,  on  a 
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1829.        trial  at  law,  founded  on  a  bankruptcy,  upon  what  evi- 

^,         ,       dence  the  commissioners  declared  the  man  a  bankrupt." 
MX  parte       »  ^ 

Hills.        In  ex  parte  Osborne^  I  Hose,  387,  and  2  Fes.  §•  B.  177, 

In  tbe^  matter  Lo|.j  Eldon  certainly  stated^  that  a  creditor  is  an  incom- 
HiLLs.  petent  witness  to  prove  the  act  of  bankruptcy ;  but  in 
that  case  the  commission  was  superseded,  on  the  ground 
that  no  act  of  bankruptcy  had  been  committed;  and 
Lord  Eldon  never  intimated,  that  if  a  creditor  happened 
to  be  examined  by  the  commissioners,  he  would,  there- 
fore, supersede  the  commission. 

All  objections  to  the  competency  of  a  witness  must  be 
taken,  at  first,  on  the  voire  dire,  (a)  In  Turner  v.  Pearte, 
1  21  -B.  717,  an  objection  to  the  competency  of  witnesses^ 
discovered  after  a  trial,  was  held  not  to  be  a  sufficient 
ground  of  itself  for  granting  a  new  trial ;  and  Mr.  Justice 
Btdlersaid:  **  There  has  been  no  instance  of  this  Court's 
granting  a  new  trial,  on  an  allegation  that  some  of  the 
witnesses  examined  were  interested;  and  I  should  be 
very  sorry  to  make  the  first  precedent.  Anciently,  no 
doubt,  the  rule  was,  that  if  there  were  any  objection  to 
the  competency  of  the  witness,  be  should  be  examined  on 
the  txnre  dire  ;  and  it  was  too  late  after  he  was  sworn  in 
chief.  In  later  times,  that  rule  has  been  a  little  relaxed ; 
but  the  reason  of  doing  so  must  be  remembered,  {b)  It 
is  not  that  the  rule  is  done  away,  or  that  it  lets  in  objec- 
tions which  would  otherwise  have  been  shut  out:  it  has 
been  done  principally  for  the  convenience  of  the  Court ; 
and  it  is  for  the  furtherance  of  justice.  The  examination, 
of  a  witness,  to  discover  whether  he  be  interested  or  not,, 
is  frequently  to  the  same  effect  as  his  examination  in. 

(a)  Lord  Lovaf^  Case,  9  St€tte    1  Wightwick,  64 ;  Stone  v.  Blach^ 
TV.  639. 646. 704.  bum^  1  Eip.  37 ;  Howell  v. Lock,\ 

{b)  See  Perigal  t.  NichoUon,    3  Camp.  14. 
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chief:  so  that  it  saves  time,  and  is  more  convenient,  to        1829. 

let  him  be  sworn  in  chief  in  the  first  instance;  and  in      _ 

Ex  parte 
case  it  should  turn  out  that  he  is  interested,  it  is  then        Hills. 

time  enough  to  take  the  objection.     But  there  never  has  ^^  the^  matter 

yet  been  a  case  in  which  the  party  has  been  permitted.        Hills. 

after  trial,  to  avail  himself  of  any  objection  which  was 

not  made  at  the  time  of  the  examination.'' 

The  ViCE-ClIANCELLOR  :  — 

That  is  where  the  objection  was  not  made  at  the 
time;  but  here  the  analogy  fails,  because,  before  the 
commissioners,  there  was  no  person  to  take  the  objection. 

For  the  respondents :  — 

The  commissioners  made  the  inquiry  necessary  to 
ascertain,  whether  there  was  any  objection  to  the  com- 
petency of  the  witness,  and  the  answer  satisfied  them  that 
there  was  not.  The  party  examined  cannot  now  be  per- 
mitted to  say  that  he  was  a  creditor,  and,  therefore, 
incompetent. 

Mr.  Rose  in  reply :  — 

Supposing  it  to  be  true  that  the  inquiry  was  made, 
and  that  the  answer  stated  was  given  by  the  witness, 
still  the  bankrupt  is  not  bound  by  it,  because  he  was  not 
present  at  the  examination.  Mr.  Christian  has,  in  a 
very  learned  note,  expressed  his  doubts  whether  a  cre- 
ditor ought  to  be  examined ;  and  Lord  Eldon,  not  only 
in  ex  parte  Osborne,  but  subsequently  in  ex  parte  Malkin, 
2  Sosej  27,  ex  parte  Harcourt,  2  Bosej  203,  and  in  many 
other  cases,  expressed  his  decided  opinion  that  a  creditor 
ought  not  to  be  examined,  and  that  he  is  not  a  compe- 
tent witness.  Here  the  party  was  described  as  the 
apprentice  of  the  bankrupt ;  and  the  commissioners  knew 
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1829.        that  under  the  late  act  (6  Geo.  4.  c  Id.  &  49.)  an  ap- 

prentice  is  entitled  to  prove  in  respect  of  his  apprentice 

Hills.        fee,  whidi  was,  of  itself,  sufficient  to  have  put  them  on 
lo  the  matter  ^^^  g^^^ 

Hills. 

The  Vice-Chancellor  :  — 

The  authorities  which  have  been  cited  shew,  that  a 
creditor  is  not  a  competent  witness  to  support  a  commis- 
sion of  bankrupt ;  but  no  case  has  been  mentioned,  in 
which  it  has  ever  been  held  tbat  a  emnmission  should  be 
superseded,  becante  a  witness  has  been  examined  by  ths 
commisBumers,  who  is  discovered,  subsequently  to  the 
adjudication,  to  have  been  a  creditor  at  the  time  of  his 
examination.  In  a  solemn  decision  of  the  Judges  in  the 
case  of  the  King  v.  Bullock^  it  seems  that  the  circum- 
stance of  the  commissioners  having  declared  the  bank- 
rupt to  be  such,  on  the  evidence  of  a  creditor,  was  not 
considered  a  fatal  objection  to  the  commission ;  and  it 
must  be  observed,  that  if  Lord  Eldon  had  thought  dif- 
ferently, he  would  hardly  have  failed  to  intimate  his 
opinion,  on  some  of  the  numerous  occasions  when  this 
case  was  brought  under  his  notice.  Upon  the  evidence 
now  before  me,  it  appears  to  be  clear  that  the  witness 
was  asked  whether  he  was  a  creditor,  and  replied  that  he 
was  not;  that  he  did  not  consider  himself  entitled  to 
any  thing,  and  did  not  intend  to  prefer  any  claim.  I  am 
of  opinion,  that  after  a  witness  has  been  so  interrogated, 
and  has  so  answered,  it  would  afiPord  a  most  dangerous 
precedent  to  supersede  the  commission;  and  that  no 
ground,  either  in  fact  or  in  law,  has  been  laid  for  the 
application. 

Petition  dismissed:  Respondents  costs  out  of  the 
estate. 
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Ex  parte  BAKER.— In  the  matter  of  DANN  and  L.  C. 

others.  '^'Nc.  Inn, 

1  HIS  was  an  application  that  the  Lord  Chancellor  ^ 

_ ,       _  '^,,  ^  _  ^  1      -.T.       ^1  There  u  no 

would  rehear  a  petition  of  appeal  from  the  Vice  Chan-  wtUed  rule  of 

cellor,  which  petition  had  been  previously  heard  by  Lord  prerent  thT 
Eldon,  and  the  order  of  the  Vice  Chancellor  reversed.      Lordctumcdlor 

from  rebetrlng 
apedtion  of 

The  SoKcUor  General  and  Mr.  Bickersteih  objected,  ^^  ^ 

"  MnJuniptej* 

that  it  was  against  the  ordinary  practice  for  the  Lord 
Qiancellor  to  rehear  a  petition  of  appeal  in  bankruptcy. 

Mr.  Montagu  and  Mr.  Beames  for  tie  petition : — 

In  ex  parte  Bcffey^  19  Ves.  467,  Lord  f&bit  expressly 
determined  that  an  appUcation  to  rehear  his  own  decbion 
might  be  entertained ;  and  such  has  been  the  constant 
practice  of  the  Court. 

The  Lord  Chancellor  : — 

These  applications  appear  to  me  to  be  objectionable, 
and  the  practice  to  require  regulation ;  but  I  cannot,  con- 
sbtentiy  with  the  course  recognized  and  pursued  by  my 
predecessors,  now  refuse  to  rehear  this  case. 
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V.C. 

LiNc.  Inn, 

Aug.  12, 

1829. 

The  petition 
of  three  cre- 
ditors for  an 
order  to  prove 
three  distinct 
debts  held  to 
be  multifiirious. 
The  Court  will 
not  permit  the 
claims  of  dif* 
ferent  persons 
to  be  united  in 
the  same 
petition. 


Ex   parte   SAER.  — In    the   matter    of  SAER 
and  others. 

1  HIS  was  the  joint  petition  of  three  creditors,  praying 
for  an  order  to  prove  three  distinct  debts,  which  had 
been  rejected  by  the  commissioners. 

Mr.Kniffhi: — The  petition  is  multifarious.  Three 
different  cases  are  stated,  which  it  may  be  requisite  for 
the  assignees  to  answer  separately.  Much  unnecessary 
expense  and  great  inconvenience  would  be  occasioned  by 
permitting  the  joinder,  in  one  petition,  of  distinct  causes 
of  complaint  In  ex^parte  Coles^  Buckj  256,  the  petition 
sought  to  expunge  proofs  made  by  various  creditors,  upon 
the  different  grounds  of  usury  and  gambling,  and  it  was 
dismissed  as  multifarious. 


Mr.  Bose  and  Mr.  J.  Russell  for  the  petitioners : — The 
case  cited  is  the  only  one  in  which  a  similar  objection  has 
been  entertained  by  the  Court ;  and  from  the  particular 
circumstances  of  that  case,  and  the  fact  that  the  petition 
was  presented,  at  the  instance  of  the  bankrupt,  the 
decbion  has  never  been  considered  as  establishing  any 
general  rule.  In  principle,  there  seems  no  objection  to 
the  joinder  of  several  creditors  as  petitioners. 

The  Vice  Chancellor  : — 

This  case  is  the  converse  of  ex  parte  Coles  ;  but  the 
principle  applies  as  strongly.  There  would  be  great 
practical  inconvenience  in  uniting  many  claims  in  one 
petition.  Let  the  petition  be  dismissed  with  costs  as  to 
two  of  the  debts,  and  stand  over  until  the  next  day  of 
11 
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petitions  as  to  the  other  debt,  that  the  assignees  may        1829. 

have   an  opportunity  of  answering  the  petition   as  to      -"TZi^ 

that  debt.  Sabs. 

In  the  roatttr 
of 
Ordered  accordingly.  Sake 

and  otherf . 


EzparU  CROWE.— In  the  matter  of  WHARTON.        V.  C. 

Ling.  Inn, 

The  petition  prayed  that  the  Court  would  order  the        j^o^ 

personal  representative  of  a  deceased  assignee,  to  account  j^^  couit' 

for  the  personal  estate  of  the  bankrupt  in  his  hands.         siuing  in  Unk- 
*'  *"  ruptoy,  has  no 

jurisdiction  to 

Mr.  I^ainekr  the  petition.  S^U?^*^ 

^      ,     ,     ,         lentatiVcofa 

Mr.  TVeslove  contra : — The  Court  has  no  jurisdiction,  deceased 

ex  parte  Wackerbathy  2  G.  §•  J.  151.     What   is  asked  lI^SmTforUia 

by  this  petition  cannot  be  effected   without  a  general  "^^J^^IJj!. 

account  of  all  the  assets  of  the  deceased  assignee,  and  in  his  hands, 
such  an  account  cannot  be  taken  in  bankruptcy. 

Mr.  Loraine : — In  ex  parte  Lane^   1  Atk.  90.,  Lord 
Hardwiche  appears  to  have  made  such  an  order. 


ITie  Vice  Chancellor  :  — 

I  am  of  opinion  that  I  have  no  jurisdiction,  sitting  in 
bankruptcy,  to  make  the  order  which  is  now  asked  for. 
The  case  cited  from  Atkins  is  too  vague  to  be  acted  upon 
by  the  Court. 

Vol.  III.  u 
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1829.  A  note  of  a  judgment  of  Lord  EldofCs  on  tiiis  subject 

'     has  been  communicated  to  me  from  the  bankrupt  oflBce 

Ex  pafie      _  .  .  .       .      ,  /•   ^.,  , 

CaowE.        It  was  written  on  a  petition  m  the  matter  of  Aboetfj  and 

In  the  matter  {j^^^  ^^  February  8th,  1826,  It  is  as  follows :  «  In 
WHAaTON.  this  case,  as  I  understand  it,  upon  reading  it  agdn,  the 
assignee  of  a  bankrupt  dies,  and  the  property  which,  in 
the  course  of  that  bankruptcy,  had  been  assigned  to  him^ 
was  invested,  as  the  papers  represent,  in  the  name  of  one 
of  the  present  bankrupts,  as  personal  representative  of 
such  deceased  assignee,  viz.  in  the  bankrupt  now  sought 
to  be  committed  for  not  executing  an  assignment  of  that 
properQr  to  new  assignees.  But  upon  considering  this 
matter,  I  wish  the  secretary  of  bankrupts  to  see  if  he 
can  find  any  instance  of  an  assignee's  personal  represen- 
tative being  compelled  by  order,  upon  a  petition  in 
bankruptcy,  to  assign  the  estate  which  he  has  in  the  cha- 
racter of  personal  representative  o(  a  deceased  assignee* 
In  this  case  an  order  is  made  upon  all  necessary 
parties;  but  is  that  done  in  practice,  where  necessaiy 
parties  have  no  demands  against  the  estate?  or  are  not, 
in  practice,  bills  Uiought  necessary  in  such  cases  ?  It  is 
true,  that  in  this  case  the  personal  representative  is  a 
bankrupt;  but  imder  a  commission  of  this  date,  could 
any  bankrupt  be  compelled  to  execute  an  assignment  ? 
and  if  not,  would  his  becoming  a  personal  representative 
impose  an  obligation  on  him  to  be  enforced  by  petition 
to  do  so  ?"  It  appears  that  the  order  was  ultimately 
refused  by  Lord  Eldon. 

Mr.  Loraine  inquired  if  Mr.  Tredove  would  admit 
assets,  and  submitted  that  in  that  case  the  order  might 
be  made. 

Mr.  Treshve  declined  to  admit  assets. 
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The  Vice  Chancellor  :  —  1829, 

I  think  the  admission  would  make  no  difference ;  and      Ex  parte 

that,  even  with  such  an  admission,  the  order  could  not  •    .^"®^"' 

'  In  the  matter 

be  made,  (a)  of 

Wharton. 

Petition  dismissed  with  costs. 


Ex  parte  POWELL.— In  the  matter  of  PRODGERS.        V.  C. 

LiNa  Ikn, 
T  August  13, 

IN  the  month  of  December  1824,  a  oommission  was        1829. 

issued  against  E.  Prodgers  ;  and,  on  the  25th  of  Dec.  1 825,   Under  a  conu 
a  dividend  of  6«.  in  the  pound  was  declared,  and  was  a.  a  divi^d 
advertised  to  be  paid  to  the  creditors  (who  exceeded  ]|^^^IJ^ 
two  thousand  in  number)  on  different  days,  from  the  •dyertwed  to  b« 
13th  of  February  to  the  4th  of  March  1826.     The  pay-  Ston^h^^uT 
ments  were  made  by  checks,  drawn  by  the  assignees  upon  ^J'JJ^-  ^^ 
the  firm  of  Coleman  and  Wellings^  the  bankers  duly  ap-  «PP<»n*«i  d«y» 

.     .  •'     '^     for  payment,  B. 

pointed  under  the  commission.     On  the  4th  c^  March,  and  a,  Uie 
the  assignees  having  ascertained  that  many  of  the  ere-  oomxnCiiOTi,  in 
ditors  had  neglected   to  apply,    extended  the  days  of  "^^^^  '""^  ■ 

,  ,      ^    ,  ,  ,.  sum,  more  Uian 

payment  to  the  18th  of  the  same  month;  and  in  pur-  luffidentfortfae 
suance  of  a  further  notice,  requesting  the  attendance  of  SiWd^d,  had 
all  creditors  who  had  not  received  their  dividends,  the  **?*  ^^  ^^  ***• 

asugneety  nUspm, 

assignees  met  again,  for  the  purpose  of  making  payments,  v^  payment, 
on  the  20th,  21st,  and  22d  days  of  March.  At  the  became  bank- 
expiration  of  this  time,  there  remained  in  the  hands  of  ^i^^^  ^ 

•  dividend  is  to  be 

considered  as  a  separation,  from  tht  bidk  of  the  estate,  of  the  sum  to  be  diyided,  and  that 
the  unpaid  dividends  were  lying  in  the  h^ds  of  the  bankers,  at  the  thk  of  the  ercditora 
who  had  neglected  to  apply  for  payment. 

(a)  See  Saxton  v.  Davis,  l  Rote,  79 ;  18  Vet,  72. 
u2 
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1829.       the  bankers,  Coleman  and  WeUmgSy  the  sum  of  4,096/1 
^—^        applicable  to  the  pajrment  of  the  dividends  of  creditors 

Poim-f^  who  had  still  neglected  to  apply. 
In  the  matter 
of 
Prodoebs.  On  the  29th  of  March  1826,  a  commission  of  bank- 
rupt was  issued  against  Coleman  and  Wellings.  Under 
this  commission,  the  assignees  of  Prodgera  proved 
against  tlie  estate  of  Coleman  and  Wellings^  the  sum  of 
8,185/.  65.  lie/.,  which  included  the  above  sum  of 
4,096/. ;  and  in  respect  of  this  latter  siun,  they  subse- 
quently received  from  the  estate  of  Coleman  and  WetUngSy 
a  dividend  of  4«.  in  the  pound,  amounting  to  819/.  14ff. 
Under  these  circumstances,  tlie  assignees  of  Prodgers 
contended,  that  the  creditors  who  had  n^lected  to  apply 
for  the  dividend  of  6«.  in  the  pound,  declared  on  the 
24th  of  December  1825,  were  only  entitled,  between 
them,  to  the  said  sum  of  819/.  4«.;  whilst,  on  the  other 
hand,  these  creditors  insisted  that  they  were  entitled  to 
be  paid,  out  of  the  general  estate  of  Prodgers^  the  full 
amount  of  the  dividend  of  6«.  in  the  pound. 

The  present  petition  was  presented  by  the  assignees, 
in  order  to  obtain  the  opinion  of  the  Court  upon  these 
claims. 

Mr.  Rose  and  Mr.  Montagu  for  the  assignees :  —- 

When  the  commissioners,  at  a  dividend  meeting,  have 
ascertained  how  much  in  the  pound  is  to  be  paid  to 
every  creditor  under  the  commission,  an  order  of  divi- 
dend is  made,  which  order  amounts  to  a  specific  appro- 
priation, for  the  benefit  of  each  creditor,  of  the  aliquot 
part  to  which  be  is  entitled.  The  creditor  has  then  a 
right  to  present  a  petition,  in  the  nature  of  an  action  for 
money  had  and  received,  for  the  share  ordered  to  be 
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paid  to  him.     Ex  parte  Wackerbathj  2  G.ffJ.  151;  ex        1829. 
parte  Grants   anUy   page  77.      Under    the   6  Geo.  4,        — — 
c.  16.  8.  102.  the  creditors  have  authority  to  select  the       Poimir 
banker  to  the  commission.    It  is  clear,  therefore,  accord-  ^"  ^^*  matter 
ing  to  principle  and  on  authority,  that  after  the  order  of     FkoDOERi. 
dividend,  and  certainly  from  the  time  when  the  dividend 
was  in  the  course  of  payment,  the  money,  i^plicable  to 
the  pajrment  of  such  dividend,  was  lying  in  the  hands 
of  Cbleman  and  Wellings^  at  the  risk  of  the  creditors 
entitled  to  receive  it.  Independently  of  this,  their  neglect 
would   be  alone   sufficient   to  fix    them  with  the  loss 
sustained. 


Mr.  Home  and  Mr.  Spurrier  contrd ;— « 

The  bankers,  Coleman  and  Wellinge^  would  not  have 
paid  the  creditors^  except  by  order  of  the  assignees. 
They  knew  nothing  of  the  creditors  individually ;  they 
dealt  only  with  the  assignees,  in  their  character  of  as- 
signees, representing  the  general  body,  and  the  interests 
of  the  general  estate.  In  that  character  they  proved 
against  the  estate  of  Coleman  and  WeUingSy  and  they 
have  treated  the  sum  of  4,096/.  so  as  to  shew  that  they 
considered  it  part  of  the  general  estate.  It  was  in  fact 
never  separated  from  the  bulk  of  the  estate ;  there  never 
was  any  appropriation  of  a  specific  sum  to  pay  the  divi- 
dend  of  %8,  in  the  pound.  As  the  individual  creditors, 
therefore,  could  not  have  claimed  their  respective  shares 
of  the  sum  of  4,096/.  firom  Coleman  and  fVelUngSj  it  is 
unreasonable  to  say  that  there  was  a  specific  appropri- 
ation of  that  sum  for  their  use,  and  that  it  was  lying  in 
the  banker^s  hands  at  their  risk. 

Mr.  Base. — It  will  not  be  forgotten,  that  the  bank- 
rupt's allowance  and  his  right  to  any  surplus  would  be 

u3 
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1829.        affected  by  the  payment  of  these  creditors  out  of  the 

^"^       general  estate,  and  this  affords  an  additional  objection  to 

Powell.       tlieir  claims. 
Ii^  the  nmtter 
of 
Prodoers.        The  Vice-Chancellor  :  — 

The  question  is  between  the  general  body  of  creditors, 
and  those  who  neglected  to  receive  their  dividends,  when 
they  were  in  the  course  of  payment  It  may  be  true 
that  the  latter  could  not  have  brought  actions  against 
the  bankers  for  their  respective  shares,  but  still  they  had 
a  specific  right  to  the  property,  and  had  a  direct  remedy 
against  the  assignees.  Lord  EldofCs  language,  in  ex  parte 
Wdckerbathj  warrants  a  conclusion,  that  he  considered 
an  order  of  dividend  as  a  separation,  from  the  bulk  of  the 
estate  of  the  sum  to  be  divided.  I  think  that  the  sum 
of  4,096/.  was  lying  in  the  hands  of  Coleman  and  Wet- 
lingsj  at  the  risk  of  the  creditors  entitled  to  divide  it  be-* 
tween  them,  and  that  they  can  now  only  claim  the  amomit 
of  dividend  which  the  assignees  have  received  from  the 
estate  of  Coleman  and  WellingSy  in  respect  of  that  sum. 

Ordered  accordingly :  Costs  of  all  parties  out  of  the 
estate. 
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ExparU  SURRIDGE.— In  the  matter  of  JOYNER.        V.  C. 

LiNc.  Inn, 
On  this  petition,  the  question  whether  a  bankrupt  was   ^^^^*9^  IS, 
entitled  to  daim  his  allowance  before  a  final  dividend  -^  bankruDt 
had  been  made,  was  again  submitted  to  the  Court*  i«  not  eotiUed  to 

daim  his  allow- 
ance until  after 

The  Vice  Chancellor,  after  referring  to  the  case  a  final  diTidend 

-  1       t        1       1     1  bas  been  made* 

of  ex  parte  Damsy  anUy  page  36.,  and  what  he  had 

subsequently  stated  in  ex  parte  Minchin,  atUe,  page  141., 

decided,  that,  according  to  the  authorities,  and  what 

appeared  to  be  the  uniform  practice  of  the  Court,  the 

bankrupt  could  not   claim  any  allowance  until  after 

a  final  dividend  had  been  made,  because  before  that 

time,  and  so  long  as  other  creditors  were  at  liberty  to 

prove,  it  would  be  impossible  to  ascertain  correctly  to 

what  allowance  the  bankrupt  was  entitled. 

Mr.  Swanston  for  the  petition. 

Mr.  Bickersteth  and  Mr.  Ja^xA  catitrd. 


Ex  parte  BATTEN.— In  the  matter  of  HAM.  V.  C. 

LiNa  Inn, 
1  HIS  was  a  petition  to  supersede  a  commission  issued   -August  13, 
after  the  1st  of  September  1825,  on  the  ground  that  no 
trading  subsequently  to  that  tune  had  been  proved. 


1829. 


A  comniission 

lamied  under  the 

6  0eo.4.  clS. 

Mr.  WhUmarsh  for  the  petition :  —  auperaed^  on 

the  ground  that 

The  bankrupt  act  of  the  6  Geo.  4.  c.  16.,  which  re-  there  was  no 
pealed  all  former  acts,  came  into  operation  on  the  1st  of  trading  suhae- 

quentl  J  to  the 
1st  of  Sept.  1825,  when  the  6  Geo.  4.  c.  16.  came  into  opcratioii. 

U  4 
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1829.        September  1825.     In  Maggs  v.  Hunt^  4  Bing.  212.,  the 
^  Court  of  Common  Pleas  decided  that  a  commission 

jRx  parte 

Batten.       issued  after  the  1st  of  September  1826  could  not  be 

In  the  matter  supported  upon  an  act  of  bankruptcy  committed  in  the 
Ham.  month  of  July  preceding  (a) ;  and  in  a  recent  case, 
the  Court  of  King's  Bench  determined  that  a  com- 
mission issued  since  the  1st  of  September  1825  could 
not  be  supported  by  evidence  of  a  trading  previously  to 
that  time.  (6) 

Mr.  Ellison  contrd. 

The  Vice  Chancellor  :  — 

Lord  Tenterden  has  expressed  a  very  strong  opinion 
that  proof  of  trading,  since  the  new  act  came  into 
operation,  is  essential.  The  words  of  the  statute  are 
too  strong  to  admit  of  any  other  construction.  Whatever 
may  be  the  inconvenience,  therefore,  I  am  bound  to  direct 
a  I 


Ordered  accordingly. 


(a)  The  same  point  was  de-  port  the  cororaisuoiu    It  is  ce^ 

dded   by  the  Court  of  King's  tainly  very  unfortunate,  that  a 

Bench,  in  the  cases  of  Hewion  statute  of  so  much  importance 

▼.  Heard,  and  Palmer  ▼.  Moore^  should  have  been  framed  with 

9  B,i  C,  754.  so  little  attention  to  the  con« 

(6)  Sttrteei  ▼.  ElUion,  9  B.^C.  sequence  of  some  of  its  provi- 
750.  In  giving  judgment.  Lord  sions.  It  is  said,  that  the  last 
Tenterden  said :  "  We  are  to  look  will  of  a  party  is  to  be  favour- 
at  the  statute  6  G.  4.  c  1 6.  as  if  it  ably  construed,  because  the  tea- 
were  the  first  that  had  ever  been  tator  is  mopi  cofiiilii.  That  we 
passed  ou  the  subject  of  bank-  cannot  say  of  the  legislature;  but 
niptcy;  and  so  considering  it,  we  we  may  say  that  it  is  '  wiagnas 
cannot  possibly  say  that  there  inter  opes  inopt,*  '* 
was  any  sufficient  trading  to  sup- 
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Ex  parte  GRANGEE  and  another.— In  the  matter  of       V.  C. 

CHAMBERS.  Ljnc.  Inn, 

August  14, 
fY%  1829 

1  HIS  was  the  petition  of  two  creditors,  praying  that  a 

copy  of  the  assignees'  accounts  might  be  prepared  and  „ot  entiUed 
delivered  to  them  at  their  own  expence.  {heToLtfor 

an  order,  to  have 

Mr.  Knight  and  Mr.  Swanston  for  the  petition.  SdJ^^  ac! 

counts  delhrered 
Mr.  Eose,  contra ^  objected  that  such  an  application  was  ^re  enUtled 
unprecedented ;  and  that  from  the  terms  of  the  6  Geo.  4.  ^g^.^"*^  i^. 
c.  16.  s.  101.  it  was  clear  the  petitioners  should  have  first  »•  loi.  toin- 

.     .  t  11         »P«ct  such 

applied  to  the  commissioners,  who  were  expressly  auttio-  accounts,  and 

rized  to  summon  the  assignees   before  them,   and   to  ^^^^^^ 

require  the  production  of  all  books,  papers,  and  docu-  m«f  *»•  "^^ 

ments  relating  to  the  bankruptcy.  stance,  to  the 

commissioners. 

Mr.  JGn^A/.— There  is  no  precedent  to  shew  that 
creditors  are  not  entitled  to  come  directly  to  the  Court, 
when  they  offer  to  protect  the  estate  from  any  expence 
that  may  result  from  their  application. 

The  Vice  Chancellor  :— , 

I  think  the  course  proper  to  be  pursued  is  sufficiently 
pointed  out  by  the  101st  section  of  the  bankrupt  act. 
It  is  there  declared  that  the  accounts  directed  to  be 
kept  by  the  assignees  may  be  inspected  by  every  cre- 
ditor, at  all  seasonable  times ;  and  a  power  is  given  to 
the  commissioners  to  smnmon  the  assignees  before  them, 
and  to  require  the  production  of  all  books,  papers,  and 
documents  relating  to  the  bankruptcy.  If  the  parties 
now  before  the  Court  were  denied  their  right  of  inspec- 
tion, an  application  should  have  been  made  by  them  to 
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1829.        the  commissioners,  who  would  have  afforded  them,  no 

doubt,  according  to  the  ordinary  practice,  an  opportunity 

GRANGER      of  seeing  die  accounts.     But  instead  of  adopting  this 

and  another,   course,  they  come  here,  in  the  first  instance,  and  ^>ply 

of  for  copies  of  the  assignees'  accounts.     Much  inconve- 

nience  might  arise  from  entertaining  such  a  petition. 

Petition  dismissed  with  costs,  (a) 


j^  ^  In  the  matter  of  STAMMERS. 

jYor.  2    '  ^  COMMISSION  issued  against  the  bankrupt  under 

1829.        the  name  of  Stammers.     After  the  commission  had  been 

Where,  after  the  opened,  the  clerk  of  the  solicitor,  supposing  that  the 

opening  of  the    j^ame  was  Stammer  J  erased  the  final  8.     This  was  done 

commianon,  Uie 

name  of  the       innocently  and  without  the  knowledge  of  the  solicitor, 

bankrupthad  .. 

been  errone-       who  petitioned  that  the  8  might  be  restored,  or  that  the 
Sfc^erkrfrt^^  commission  might  be  superseded. 

solicitor,  the 

^  ^^  to       Mr.  Montagu  for  the  petition  :— 

allow  the  com-  rm  -r  ry  •       •  i        i  t 

mission  to  be  The    LoRD  CHANCELLOR  intimated,  that  he  was  un- 

directed thS  it    willing  to  order  any  commission  to  be  amended  after  it 
should  be  haj  been  opened,  and  directed    that  diis  commission 

superseded.  -^ 

should  be  superseded. 


(a)  In   ex  parte  Brochopp,  erroneous^  the  Vice-ChaDcellor 

Buck,  304,  where,  after  the  assig-  decided  that  the  creditors  should 

nees*  accounts  had  been  admitted  have  applied  to  the  commissioners 

by  the  commissioners,  it  was  dis*  before  they  presented  a  petition, 
covered  that  such  accounU  were 
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Ex  parte  WAKEFIELD  and  others.— In  the  matter        L.  C. 

of  J.  &  W.  NEVILE.  ^«f^-  ^^^ 

Nov.  11. 

0  1829 

N  the  27lh  of  October,  an  aflSrmation  of  debt  was 

A  coiniiU8si(Ni 

made,  and  the  usual  bond  executed,  by  Edward  William  having  issued 
Wakefield,  on  behalf  of  liimself  and  his  three  partners,  offoir^n^ 

as  petitioning  creditors;  and  on  the  28th  these  docket  one  of  whom 

o^    ^       ^        '  ,       ,  ^  ^        ,       died  before  the 

papers  were  lodged    at   the  bankrupt  office.     On  the  date  of  the  ^ 

80th  of  October,  John  Wakefield  tlie  elder,  one  of  the  ^^n?u^' 

petitioning  creditors,  died.   Between  the  28th  of  October  *''*^!JJ^i^'^ 

and  the  2d  of  November,  the  usual  petition  for  a  com-  forUiwith,  with 

mission  was  filled  up  at  the  bankrupt  office,  and  preferred  romWng  pwt- 

to  the  Lord  Chancellor.     On  the  2d  of  November,  the  "*"  *P  *P^ 

new  docket 
Lord  Chancellor  signed  a  fiat  at  the  foot  of  the  petition ;  papers  and 

and  the  commission  was  then  sealed,  with  the  petition 

and  fi4ii  annexed. 

The  commissioners  having,  after  the  opening  of  the 
commission,  intimated  an  opinion  that  the  commission 
was  irregular,  as  having  issued  on  the  petition  of  four 
partners,  one  of  whom  died  before  the  date  of  the  fiat 
and  of  the  commission. 

Mr.  Macarthur  now  applied,  that  tlie  petition,  and  the 
commission  grounded  thereon,  might  be  amended,  by 
striking  out  the  name  of  John  Wakefield  the  elder,  as  a 
petitioning  creditor ;  or  that  the  commission  might  be 
superseded  forthwith,  with  liberty  to  the  surviving  part- 
ners to  lodge  new  docket  papers,  and  issue  another 
commission. 

The  Lord  Chancellor  said,  that  as  the  commission 
had  been  opened,  the  latter  appeared  to  him  the  safer 
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and  more  regular  course,  and  directed  an  order  to  be 
made  accordingly,  {a) 


1829. 

Ex  parte 

Wakefield 

and  others. 

In  the  matter 

of 

J.&W.NEVILL. 

v.c. 

March 
1823. 

Where  a  peti- 
tioning creditor 
died  after  the 
issuing  of  the 
oommission, 
and  before  ad- 
judication, it 
was  ordered 
that  the  com- 
nusnoners 
should  be  at 
liberty  to  ad- 
judicate upon 
the  deposition, 
of  his  exe- 
cutors. 


(a)  The  Editors  have  been  favoured  with  the'  following  note  from 
the  bankrupt  of&ce : 

Ex  parte  TANNER  and  another. — In  the  matter  of 
TARKER. 

ON  the  8th  of  January  1823^  a  commission  issued  on  the 
petition  of  Edward  Winwood. 

On  the  16th  of  February,  and  before  the  opening  of  the 
commission,  W'mwood  died.  On  the  27th,  his  will  was  proved 
by  his  executors,  the  petitioners ;  and  on  the  28th,  one  of 
them  attended  before  the  commissioners,  to  prove  that  100/. 
and  upwards  was  due  to  Winwood  before  the  date  and  suing 
forth  of  the  commission.  But  some  doubt  having  been  ex- 
pressed as  to  whether  this  was  a  sufficient  compliance  with 
Lord  Rosslyn*6  order  of  the  26ih  of  November  1798,  this 
petition  was  presented,  and  the  Vice-Chancellor  (Sir  John 
Leach)  ordered  that  the  commissioners  should  be  at  liberty 
to  declare  the  bankruptcy,  upon  the  deposition  and  examina- 
tion of  the  petitioners,  or  one  of  them,  as  to  the  nature  and 
amount  of  the  debt,  &c. 
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Ex  parte  GRUNDY.— In  the  matter  of  RUSSELL.    ,    ^*  C. 
'^  LiNc.  Inn, 

1  HIS  was  an  appeal  from  the  judgment  of  the  Vice-        jj^^  ' 
Chancellor.     By  an  indenture  bearing  date  the  18th  day  in  Feb.  1772. 
of  February  1772,  and  made  on  the  marriage  of  George  ^*  iJ^'^^^ 
Russell  (the   bankrupt)  and  Sarah  his   wife,  the  said  setUemcnt  for 

y  .,.  #•11^*  payment  of 

George  Rtissell  covenanted,  in  consideration  of  the  then  2,000/.,  in  cMe 
mtended  marriage  and  of  2,000/.  (the  amount  of  his  ^^^^^  ^^ 
wife's  portion),  that  in  case  his  wife  or  any  issue  of  the  »»"«  of  Uie 

^   ^  '  ^  ^  ^        "^  Dumnage,thould 

marriage  should  survive  him,  he  the  said  George  Russell^  survive  him. 
his  executors  or  administrators,  should  immediately  upon  mission  of  Iw3l" 
his  decease  pay  to  the  trustees   the   sum  of  2,000/.,  ^"Pt»«««> 

^  -^  '  against  A.,  un- 

amongst  other  trusts,  upon  trust  that,  in  case  there  »ler  whicii  he 
should  be  any  child  or  issue  of  the  marriage  living  at  the  certificate.  "  In 

time  of  the  death  of  the  survivor  of  the  said  George  J*^*  }®^?'  '^• 

^     died,  leaving 

Russell  and  Sarah  his  wife,  the  trustees  should  pay  the  issue  of  the 
said   sum   of  2,000/.   to   and   amongst   such   children  May'i828, 
equally,  and  that  each   part  or  share  should  become  ^ndsrwnfin- 
vested  and  payable  at  twenty- one,  or  marriage.  Mr.  Rus-  ipg  for  distribu- 
sell  also  executed  a  bond,  of  the  same  date,  in  tlie  penal  the  creditors  of 
sum  of  4,000/.,  for  the  performance  of  the  covenants  il^tJS!!!^^. 

'  '  r  commission  was 

contained  in  the  marriaire  settlement.    On  the  14th  July  i^ued,  and  a 

.     .  ^,       1  .  1  .  final  dividend 

1803  a  commission  of  bankrupt  issued  against  Mr.  Rus-^  advertised : 

seU^  under  which  he  obtained  his  certificate ;  and  on  the  6*Geo.*4*'c!^6. 

21st  of  February  1825  he  died,  having  survived  his  wife,  ■  ^^\ "  f«*r®- 

and  leaving  three  children,  who  became  on  his  death  operaUon ;  and 

entitled  to  the  above  mentioned  sum  of  2,000/.     Divi-  Se^evllft'Sn 

dends,  to  the  amount  of  12*.  in  the  pound,  had  been  ^h»ch  the  debt 

.     .  '^  was  contingent 

paid  under  the  original  commission ;  and  a  further  and  had  happened 
final  dividend  had  been  lately  advertised  under  a  renewed  inission**iMiwd, 
commission,  which  issued  on  the  3d  of  May  1828.     It  *°5l  *^®''®  ^^ 

6  Geo.  4.  c  16. 

being  found  that  the  trustees  of  the  marriage  settle-  came  into  ope- 
ment  were  dead,   and  that  one   trustee  having  died  ^^%x>L^!^ 
abroad,  it  was  uncertain  which  was  the  survivor,  the  S!^!^*  *!h 

commission. 
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1829-        petition  prayed  tliat  the  petitioner  (the  husband  of  one 

of  the  children),  or  some  other  person,  might  be  at  liberty 

Grunj>y.      to  prove  the  sum  of  2,000/.  under  the  renewed  commis- 

In  the^  matter  gj^^^  ^^^  ^  receive  a  dividend  with  the  other  creditors  in 

RussBLL.      respect  thereof,  not  disturbing  any  former  dividend. 

V.  C.  On  the  1 5th  of  November,  the  petition  was  brought 

iftoft  on  for  hearing  before  the  Vice-Chancellor,  as  unopposed, 
under  an  impression  that  the  only  difficulty  was  in  ad- 
mitting the  cestuique  trusts  to  prove  in  the  absence  of 
the  trustees. 

But  Mr.  J.  Russell^  on  behalf  of  the  assignees,  ob- 
jected that  the  debt,  being  contingent  on  an  event  which 
had  not  happened  at  the  time  of  the  bankruptcy,  in  1803, 
was  not  proveable  according  to  the  law  as  it  existed 
before  the  passing  of  the  6  Geo,  4.  c.  16.,  and  that  the 
56th  section  of  that  act  had  no  retrospective  effect  upon 
commissions  which  had  previously  issued.  In  support 
of  this  objection,  he  relied  on  the  135th  section  of  the 
6  Geo.  4.  c.  16.,  which  regulates  the  construction  of  the 
act,  and  declares  that  nothing  therein  contained  "  shall 
effect  or  lessen  any  right,  claim,  demand,  or  remedy 
which  any  person  now  has "  under  any  subsisting  com- 
mission, "  or  upon  or  against  any  bankrupt  against 
whom  any  commission  has  or  shall  have  issued,  except 
as  herein  is  specifically  enacted." 

Mr.  Merivale,  for  the  petition,  submitted,  that  it  had 
been  already  determined  that  some  of  the  clauses  of  the 
statute  have  a  retrospective  effect ;  and  particularly  that 
in  the  case  of  Bell  v.  Bilton^  4  Bing.  615,  it  was  recently 
decided  by  Best^  C.  J.,  that  the  55th  section  was  opera- 
tive, although  the  annuity  was  granted,  and  the  grantor 
had  become  bankrupt^   previously  to  the  1st  of  Sep- 

11 
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tember    1825,  when  the  6  Geo.  4.    c.  16.  came  into         1829. 
raeradon.  '"-"• 

Ex  parte 
Gbdndt. 
The  Vice-Chancelloe,  however,  thought  that  he  '"  **>«  matter 

was  not  bound,  by  analogy  to  this  decision,  to  give  a  Russiix. 
similar  construction  to  any  other  clause  of  the  statute, 
and  being  of  opinion  that  the  56th  section  of  the 
6  Geo.  4.  c.  16.  could  not  be  held  to  relate  to  commis- 
sions which  existed  previously  to  the  passing  of  that  act, 
without  infringing  upon  the  words  of  the  135th  section, 
he  dismissed  the  petition. 

Agtunst  this  decision  the  present  appeal  was  presented.        L.  C. 

My  16, 


Mr.  Montagu  and  Mr.  Merivak  for  the  petition :  — 

This  case  is  of  importance,  not  only  to  the  parties  but 
to  the  administration  of  justice,  that  there  may  not  be, 
either  in  reality,  or  in  appearance,  a  conflict  between  the 
decisions  in  this  court,  and  in  the  courts  of  common  law, 
where  the  question  has  been  in  substance  decided. 

The  bankrupt  act  (6  Geo.  4.  c.  16.)  has  a  retrospec- 
tive operation :  first,  when  it  re-enacts  the  old  law,  and 
secondly,  when  there  is  a  specific  enactment  of  new  law. 

That  it  has  a  retrospective  operation,  when  it  re  enacts 
old  law,  is  expressly  declared  by  the  words  of  the  135th 
section  <<  that  nothing  herein  contained  shall  alter  the  pre- 
sent practice  in  bankruptcy,  except  where  any  such  altera- 
tion is  expressly  declared."  It  has,  therefore,  in  general, 
a  retrospective  operation  when  it  re-enacts  old  law,  as  we 
daily  see  by  the  decisions  upon  questions,  arising  under 
commissions  that  were  in  existence  before  the  present 
act  passed ;  as  in  questions  of  commitments,  of  dividend. 


1829. 
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1829.       of  certificate,  of  proof  of  debts,  and  of  all  the  various 

subjects  which,  without  any  new  enactment,  are,  in  prac* 

Ex  parte        .  _ 

Oeundt.      tice^  of  constant  occurrence, 
la  the  matter 

of 
RussBLL.  The  retrospective  operation  of  the  new  act  is  not 

confined  to  the  re-enactment  of  old  law.  It  extends 
to  the  specific  enactment  of  new  law ;  because,  first,  it  is 
declared  by  the  135th  section,  that,  in  the  cases  of  specific 
enactment,  it  shall  have  a  retrospective  operation :  and, 
secondly,  because  the  l^islature  has  expressly  declared 
in  what  cases  the  law  shajil  operate  only  on  future  com- 
missions. By  the  135th  section  it  is  declared :  <^  that 
nothing  herein  contained  shall  affect  or  lessen  any  right, 
claim,  demand,  or  remedy,  which  any  person  now  has 
thereunder,"  (that  is,  under  any  subsisting  commission,) 
"  except  as  is  herein  specifically  enacted.'*  From  these 
words,  it  is  obvious  that  specific  enactments  have  a 
retrospective  operation.  But  this  retrospective  opera-, 
tion,  in  cases  of  specific  enactments,  in  genera),  is  further 
confirmed  by  the  legislature  having  defined  what  new 
enactments  shall  be  only  prospective  to  future  commis- 
sions, as  in  the  57th  section,  where  the  clause  tims  b^ns : 
"  And  be  it  enacted,  that  in  all  future  commissions," 
&c. ;  and,  in  the  96th  section,  where  the  words  are : 
*<  And  be  it  enacted,  that  in  all  commissions  issued  (xfier 
this  act  shall  have  taken  effect,"  &c  This  is  noticed  in 
the  case  of  Bell  v.  BiUon^  4  Bing.  618,  by  Best^  C.  J., 
who  says :  ^^  Where  the  legislature  intended  that  the 
statute  should  not  affect  commissions  previously  issued, 
that  intention  is  declared  in  express  terms :  such  terms 
will  be  found  in  the  57th,  96th,  and  98th  sections.  The 
introduction  of  such  words  into  those  sections  furnishes 
a  strong  argument  to  prove  that  the  other  sections, 
containing  words  capable  of  bearing  a  retrospective 
construction,  should  receive  diat  construction." 
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Hiere  have  bien  aeveral  deci^ons  that  tend  to  confirm        1880. 

this  view  of  the  manner  in  which  the  statute  ouirht  to  be 

JSx  parte 
interpreted.     The  first  was  ex  parte  Buck^  heard  before       Geundv. 

Lord  Eldon  in  March  1826,  where  his  Lordship  deter-  ^^  the  mntxv 

mined  that  the  amount  of  a  bankrupt's  allowance,  under      Russux. 

an  old  commission^  was  to  be  r^ulated  by  the  time  when 

the  right  to  it  vested,  and  that  the  right  having,  in  the 

case  before  him,  vested  before  the  present  act  came  into 

operation^  the  bankrupt  was  only  entitled  to  the  smaller 

sum,  payable  under  the  5  Geo.  2.  c.  30.  s.  7.     But  from 

this  decision  it  a|^)ear8  to  have  been  Lord  EUmCs 

opinion,  that  in  cases  where  the  bankrupt's  right  to 

an  allowance  vested  after  the  1st  of  September  1825, 

althoi^  under  a  commission   previously   issued,   the 

amount  of  such  allowance  would  be  r^^ated  by  6  Geo.  4. 

c.  16.  s.  128.  (a)     On  the  same  principle,  in  ex  parte 

(a)  Ex  parte  RUCK.  —  In  the  matter  of  GILLBEE.  L.  C. 

Thb  petition  suted,  that  on  the  1 1th  of  July  1816a  com*     M^<^  U 
mission  of  bankrupt  issued  against  Nicholas  Gillbee,  under 
which  he  was  duly  declared  a  bankrupt,  and  that  the  peti-  Unknipt't  righi 

tionert.  together  with  Joshua  Lomoi^  since  deceased*  were  *<>  an  dlowanc^ 

^  vested  before 

chosen  assignees ;    that  the  bankrupt  surrendered  to    the  the  ist  of  Se^ 

commission,  and  obtained  his  certificate ;  that  two  dividends,   H^STth^^ 
amounting  together  to  J5«.  in  the  pound,  had  been  paid ;  that  was  only  enti-. 
is  to  say,  a  dividend  of  10«.  in  the  pound  on  the  24th  of  February  U^^t^^^ected 
181 8«  and  a  dividend  of  5«.  in  the  pound  on  the  14th  of  April  to  be  paid  by 
1921;  that  the  bankrupt  died  in  the  month  of  December  ^^^^*^*^^^ 
1822 ;  that  in  the  month  of  March  1825  a  final  dividend  was 
advertised  in  the  London  Gazette  of  the  15  th  of  March  1825, 
to  be  made  on  the  7th  day  of  May  following,  for  which  pur- 
pose a  meeting  took  place ;  but,  in  consequence  of  some  claim 
being  made  against  the  bankrupt's  estate  which  required 
investigation,  the  declaration  of  a  final  dividend  was  adjourned 
by  the  commissioners,  at  the  request  of  the  assignees,  until 
Che  12th  day  of  July  1825;  that  on   the    10th  of  July, 
Vol.  IIL  x 
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1829.       DaviSj  an/e^36,  where  the  commission  issued  in  October 

1815,  and  a  final  dividend  was  advertised  in  June  1827, 

Ex  parte 

GauNDY.  \  '    \ 

In  the  matter  Joshua  LomaSf  one  of  the  assignees^  died ;  and,  m  conae- 

^^  quence«  the  petitioner,  Henry  Laytom  Lomas,  who  was  his 

son,  and  also  one  of  the  assignees,  was  necessarily  absent 
from  the  said  meeting  on  the  12th  of  July,  and  thereupon 
the  commissioners  further  adjourned  the  order  for  a  6nal 
dividend  until  the  11th  day  of  October  1825;  that  the 
second  adjourned  meeting  took  place  on  the  11th  day  of 
October,  when  the  above-mentioned  claims  against  the  bank- 
rupt's estate  were  settled,  and  the  accounts  of  the  petitioners, 
as  surviving  assignees,  finally  audited  and  allowed  ;  but  that 
a  dividend  was  not  actually  declared,  a  question  having  been 
raised  at  the  meeting  as  to  the  amount  of  the  bankrupt's  allow- 
ance, it  being  insisted,  on  the  part  of  two  claimants,  one  the 
administrator  of  the  deceased  bankrupt,  and  the  other  an 
assignee,  by  way  of  mortgage  of  the  said  allowance,  that  such 
allowance  ought  to  be  r^ulaled  by  the  provisions  of  the 
6th  Geo.  4.  c.  16.,  which  act  came  into  operation  on  the 
1 9t  day  of  September  1825,  and  by  which  the  allowance  of 
bankrupt's  paying  \5s.  in  the  pound  was  increased  from  300/. 
to  600i. ;  and,  on  the  part  of  the  petitioners,  the  assignees,  that 
the  representatives  of  the  bankrnpt  were  only  entitled  to  the 
sum  of  '6001^  because  this  was  an  old  commission,  which  had 
been  fully  prosecuted,  and  the  final  dividend  actually  advertised 
before  the  6th  Geo.  4.  c.  16.  passed  into  a  law ;  and  which  final 
dividend,  except  from  the  circumstances  above  mentioned, 
would  have  been  declared  before  the  new  statute  came  into 
operation. 

The  commissioners  having  decided  that  the  estate  should 
be  administered  according  to  the  provisions  of  the  6th  Geo.  4. 
'  c.  16.,  and  that  the  amount  of  the  allowance  should  be 
six  hundred  pounds,  —  the  petition  prayed  that  it  might  be 
declared  that  the  bankrupt's  estate  was  entitled  to  be  paid 
the  sum  of  300/.  only,  in  respect  of  the  said  allowance. 

Mr.  Rose,  for  the  petition. 

Mr,  Montagv,  contrci,  for  the  representatives  of  the  bankrupt. 
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the  Vice-ChancdUor  ordered  the  larger  allowance  ac-        1829. 
cording  to  the  provisions  of  the  late  Act.     So  also  in  ex        """" 
pctrte  Minchinj  ante,  135,  where  the  commission  issued       Orundt. 
long  previously  to  the  late  act,  the  larger  allowance  was  '"  ^^^  matter 
directed  to  be  paid.     In  ex  parte  Saunders,  2  6.  ^  J*.      Rit98sll. 
IS2,  the  Vice-Chancellor  (Sir  John  Leach)  directed  a 
reference  to  the  Master,  according  to  the  6th  Geo.  4. 
c.  16.  8.  79.,  to  approve  of  a  new  trustee,  and  for  the 
transfer  of  the  trust  funds  by  the  assignees  of  a  bank- 
rupt, under  a  commission  issued  in  June  1824. 

The  Lord  Chakcellor  postponed  his  Judgment,  and  on 
the  6th  of  September  1826  directed  the  following  order  to  be 
drawn  up. — *'  It  appearing  by  the  said  petition,  and  the 
affidavit  filed  in  support  thereof,  that  the  net  produce  of  the 
estate  and  effects  of  the  said  bankrupt  NichoUu  GiUbee^ 
recovered  in  and  received  by  the  said  assignees,  (after  pro- 
viding for  the  statutable  allowance  of  the  said  bankrupt,)  was 
sufficient  to  pay  the  creditors  of  the  said  bankrupt,  who  had 
proved  their  debts  under  the  said  commission,  the  sum  of  lOt. 
or  more  in  the  pound,  on  the  amount  of  their  respective 
debts,  befire  the  \tt  day  9/ September  1825,  the  day  on  which 
the  act  passed  in  the  6ih  year  of  the  reign  of  his  present 
M^esty,  intituled^  <  An  act  to  amend  an  act  relating  to 
bankrupts,'  came  into  operation.  I  do  declare,  that  the  said 
bankrupt  became  entitled  to  his  allowance  at  and  after  the 
rate  declared  in  that  respect  by  the  act  of  Parliament  passed 
in  the  5th  year  of  the  reign  of  his  Majesty  King  George  the 
Second,  intituled,  *  An  act  to  prevent  the  committing  of 
frauds  by  bankrupts.*  And  I  do  further  declare,  that  when 
such  dividend  or  dividends  of  lOf.  or  more  in  the  pound  was 
declared  by  the  said  commissioners,  the  said  bankrupt,  or  his 
legal  personal  representative,  if  the  said  bankrupt  was  then 
dead,  became  entitled  to  such  allowance.  And  I  do  therefore 
order,  that  such  allowance  as  would  have  been  coming  to  the 
8»d  bankrupt,  if  be  had  been  living,  be  paid  by  the  assignees 
to  the  party  legally  entitled  to  receive  the  same. 

(Signed)  "  Eldoh,  C." 
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1829.  The  case  of  BeU  v.  BiUxm^  4  Bing.  618,  has  been 
already  mentioned.     The  Court  of  Common  Pleas  there 

Grundt.  decided,  that  although  the  annuity  was  granted,  and  the 
In  the  matter  grantor  had  become  bankrupt  previously  to  September 

R  atssLL.  1 825,  still  the  grantee  was  bound,  by  the  provisions  of  the 
6th  Geo.  4.  c.  16.  s.  54.  and  55.,  to  have  the  value  of 
the  annuity  ascertained  before  the  commissioners,  and 
to  prove  for  the  amount  under  the  commission  before  he 
sued  the  surety  of  tlie  grantor  in  respect  of  the  arrears 
of  the  annuity.  The  55th  section  was  therefore  held  to 
be  a  specific  enactment,  and  to  have  a  retrospective 
operation.  In  Churchill  v.  Crease,  5  Bing.  178,  the 
82d  section  of  the  act  was  also  held  to  be  retrospective, 
and  the  Court  determined  that  a  payment  made  in  June 
1825  by  a  debtor,  bond  fide  and  without  intention  of 
fraudulent  preference,  eight  days  before  a  commission  of 
bankrupt  issued  against  him,  was  protected  under  this 
clause,  (a).  The  Vice-Chancellor's  decision  in  ex  parte 
Bobinaonj  ante,  44,  where  the  bankruptcy  occurred 
previously  to  September  1825,  must  have  been  likewise 
founded  on  the  retrospective  operation  of  the  127th 
section.  Lord  Tenterden  also  appears  to  have  intimated 
tfie  same  opinion  in  his  judgment  in  TiUv,  WUson, 
1  B,  Sf  C.  690.  And,  lastly,  if  a  reference  be  permitted 
to  the  opinions  of  the  framer  of  the  late  bankrupt  act, 
who  must,  in  many  respects,  be  considered  as  the  best 
commentator  on  the  intentions  of  the  l^islature,  all 
doubt  as  to  the  intended  effect  of  the  56th  section  would 
be  removed,  (b) 

The  great  objects  of  the  bankrupt  laws  are  to  give  to 

every  creditor  a  share  of  the  estate;  and  to  exonerate 

'  -  ■  -■  .        ' 

(a)  See  alto  Terringlon  v.  Har-        (b)  See  Eden's  B.  L.  page  125, 
greaves,  S  Bing.  489 ;  Biggs  v.    &c> 
Fgiiows,B  B.4r  C.402, 


Digitized  by  VjOOQIC 


CASES  IN  BANKRUPTCY.  soi 

the  bankrupt  from  demands  which,  when  divested  of  all        1829. 

property,  he  has  no  means  of  saUsfying.      In  Bdl  v.         

BiUon  the  Chief  Justice  says:— ^*  In  the  first  place,      ^j,^^^, 
the  object  of  the  legislature  was  completely  to  relieve  ^f"  ^^  matter 
bankrupts    from    all    future    demands   on   account  of       Russell. 
annuities  granted  by  them.     To  do  ttus,  the  act  must 
be  made  to  embrace  such  as  were  granted  before^  as  well 
as  those  granted  since  it  was  passed."  (a) 

The  hardsliip  attendant  both  upon  creditors  and 
bankrupts  from  demands  not  being  proveable,  because 
they  did  not  fall  within  the  technical  definidon  of  the 
term  ^^  Debt,"  was  always  particularly  felt  in  the  cases 
of  contingentdebts  and  annuities.  This  hardship  appeared 
to  different  Chancellors  to  be  so  severe^  that  in  the  case 
of  contingent  debts,  the  Court  was  in  the  habit,  for- 
merly, of  recommending  assignees  to  make  some  allow- 
ance to  the  creditors.  In  ex^parte  Caswell,  (1728,) 
2  P.  Wms.  497,  which  case  arose  upon  the  bond  of  a 
husband  to  the  wife's  trustees,  payable  in  the  event 
of  his  wife*s  surviving  him.  Lord  Hardtuiche  said, 
^  Though  the  debt  were  contingent  when  the  obligor 
became  a  bankrupt,  yet  if  the  contingency  happened 
before  the  distribution  made,  then  such  contingent  cre- 
ditor, should  come  in  for  his  debt ;  so,  if  such  contingency 
happened  before  the  second  dividend  made,  the  creditor 
should  come  in  for  his  proportion  thereof,  though  after 
the  first  dividend."  In  ex-parU  Greenaway^  1  Atk.  113, 
.where,  in  a  similar  case,  the  husband  actually  died  before 
the  distribution  made,  the  wife  prayed  to  have  a  dividend. 
•  Lord  Hardwiche  expressed  his  opinion  of  the  hardship 
of  the  case,  and  intimated  some  doubt  as  to  the  law. 
.The  matter  was  however,  compromised.     Then  followed 

ifl)  4^tilg.618. 
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1829.       die  cases  of  ew^parie  Oroome,  1  Atk.  115 ;  and  ex  parte 

•"^        Michelle  1  Atk.  120;  where  Lord  Hardwiche^  in  con- 

Gbdndt.      sequenoe  of  the  apparent  hardship,  recommended  the 

lo  the  matter  nggjgnees  to  compromise  with  the  wife.    The  same  dispo- 

RustEiXr      sition  was  expressed  by  the  Court  in  Holbmd  v.  CaUifird^ 

2  Vera.  662.     What  reason  then  is  there  for  supposing 

that  in  the  cases  of  contingent  debts  and  annuities  the 

law  ought  not  to  have  a  retroq>ecti¥e  operation,  and  for 

concluding  tlmt  what  different  Chancellors  and  Judges 

liave  thought  ought  to  be  done,  the  Lc^^ature  did  not 

uitend  to  enact? 

llie  clauses  respecting  the  proving  of  debts  are  from 
the  51st  to  the  68th  sections  inclusive,  all  of  which  have 
a  retrospective  operation,  except  the  57th  section,  whidi 
is  limited  in  direct  terms  to  <*  all  future  commissions,'* 
and  which  exception  strongly  indicates  that  the  other 
clauses  were  intended  to  have  a  more  extensive  effect. 
The  51st  section  is  a  re-enactment  of  old  law;  but 
the  52d  section,  besides  re-enacting  old  law,  specifically 
declares  that  bail  shall  be  sureties  within  the  meaning  of 
the  provision  by  which  sureties  are  entitled  to  prove ;  thus 
filtering  what  had  been  determined  to  be  the  law  in 
Hawei  y.  Mottj  2  Mar.  93.  In  this  clause  there  is 
nothing  to  limit  its  operation  to  future  commissions. 

The  54th  section  introduces  a  new  ^lactment  as  to  the 
mode  of  valuing  annuities,  without  restricting  it  to  future 
commissions;  and  we  have  seen  that  the  Court  of 
Common  Pleas  has  decided  that  both  this  and  the 
following  clause  are  retrospective.  Upon  this  part  of 
the  act,  Beet^  C.  J.  says :  —  •'I  confess  that  I  have 
had  considerable  difficulty  in  making  up  my  mind, 
whether  the  legidature  could  mean  to  affect  annuities 
granted  before  the  passing  the  late  act;   but  although 

11 
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I  Gaimot  satisfy  myself  that  the  principle  of  the  act        1829. 

is  just,    I   think,    on   reflection,   that   the    legislature         ' 

did  intend  that  the  clauses  should  apply  to  annuities      OeJmoy! 

granted  before  the  passing  the  6  Geo.  4. ;   and,   being  ^^  the  matted 

satisfied  of  that,  we  are  bound  to  give  it  this  eflfect,  what*      Rnssix. 

ever  may  be  the  consequence."  (a)     On  this  it  must  be 

remarked,  that  whether  it  is  or  is  not  just  that  a  creditor 

should  be  compelled  to  prove  his  debt  against  the  prin* 

cipal,  by  which  his  security  may  be  weakened,  instead  of 

enabling  the  surety  to  prove  it,  is  a  question  for  the 

consideration  of  the  legislature,  and  not  for  eidier  this 

Court  or  a  court  of  law  to  determine.     The  question 

before  the  Court  was  simply  whether  the  54th  and 

55di  secti(ms  had  a  retrospective  operation,  and  it  was 

decided  diat  they  had. 

The  next  clause  is  the  56th,  respecting  contingent 
debts,  under  whfch  the  present  question  arises;  and 
it  will  not  escape  observation,  that  this  section  is  not 
restricted  to  future  commissions,  although  the  57th  sec- 
tion, wtddi  immediately  follows,  is  so  limited  by  express 
words.  <<  And  be  it  enacted,  that  in  all  fuhire  amh- 
misgions  against  any  person  or  persons,"  &c  Betides^ 
if  it  had  been  intended  by  the  Legislature  to  pre- 
vent the  statute  from  having  a  retrospective  operation, 
nothing  would  have  been  more  easy  than  to  have 
declared  that  the  act  should  not  be  construed  so  as 
to  have  any  efiect  whatever  upon  the  rights  of  parties 
under  existing  commissions ;  but  from  the  acknowledged 
evils  attendant  upon  the  old  law,  and  the  opinions  fre- 
quentiy  expressed  by  the  most  eminent  persons,  there 
seem  to  be  satisfoctory  reasons  for  concluding  that  it  was 
expressly  intended  by  the   legislature  to  put  an  end. 


(a)  4  i^>g.618. 
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1829.       both  prospectively  and  retrospectively,  to  an  unjust  and 

^  impolitic  rule. 

Ex  parte 
Gaumdt. 
In  the  matter       To  distinguish  in  legislation  what  bdongs  to  die  past 

RussBLL.  ^^™  yfhaX  concerns  the  future,  is  firequently,  no 
doubt,  attended  with  difficul^.  A  contract,  legal. at 
the  dme  of  its  being  entered  into,  ought  not  to  be  invali- 
dated by  subsequent  |Mrohibition;  nor  should  a  man  be 
put  upon  his  trial  for  an  office  which  was  not  cognisable 
by  law  when  the  act  was  committed.  But  this  princi|de 
does  not  extend  to  all  the  possible  consequences  that 
may  result  from  a  contract  so  entered  into,  or  an  act  so 
committed.  A  law  that  is  retrospective  is  not  necessa- 
rily ex  post  fa/^.  Suppose  a  statute  makes  some  parti- 
cular act  illegal  that  was  not  so  before,  and  that  a  par^ 
has  been  previously  gaining  his  livelihood  by  acts  of  the 
nature  now  prohibited,  it  is  evident  that  every  arrange- 
ment made,  and  every  contract  entered  into,  with  refer- 
ence to  the  act  so  prohibited,  must  be  annulled^  and  a 
retrospective  effect  thus  given  to  the  new  law ;  yet  this, 
Ui  long  as  the  party  is  not  made  criminally  answerable 
under  the  new  law,  for  acts  done  previously  to  its  enacts 
ment,  is  unobjectionable  in  principle,  (a) 

In  this  case  it  is  not  pretended  that  the  56th  section 
establishes  any  new  right.  The  debt  was  already  subsist- 
ing, and  in  itself  an  obligation  of  the  highest  order;  but  by 
an  admitted  defect  of  law^  it  could  not  be  made  available 
in  a  certain  event  which  has  happened.  The  petitioners 
submit,  that  the  new  clause  removes  the  impediment. 
They  claim  a  right,  not  to  any  particular  sum  of  money, 


(a)  <*  Esprit,  Origine,  et  Pro-  lots."     See  also  Lord  Paeon's 

gres  dcs  Institutions  Jodiciaires,  Tract :  *'  De  Justitia  Uni?ersali.** 

par  J.2>.  Meyer;*  torn. v.  chap.4.  Sect  6.    «*  De  retrospectione  !©• 

p.  7.     •*  Kon-r^troactivit^    des  gum.*' 


Digitized  by  VjOOQIC 


CASES  IN  BANKRUPTCY.  306 

but  to  come  in  and  share  rateably  with  all  the  creditors.        1829. 
What  right  would  be  displaced  by  the  relief  they  ask  ?         ^"~ 
The  right  of  each  creditor  is  not  a  right  to  receive,  by      Gam^r. 
way  of  dividend,  a  specific  and  fixed  sum,  but  a  right  to  ^"  ^®  matter 
share  rateably  with  all  other  creditors  under  the  com-       RusnLi.. 
mission.    It  is  a  &11acy  to  contend  that^  according  to  the 
true  meaning  of  the  135th  section,  the  admission  of  an 
additional  creditor  to  prove,  affects  or  lessens  <<  the  right" 
of  any  creditor  who  has  previously  proved,  because  that 
right  is  only  a  right  to  share  rateably  with  others.     If 
it  were  contended  that  any  creditor  was  to  be  excluded 
fi^m  so  sharing,  there  would  be  a  reason  for  applying 
the  terms  of  the  clause  for  his  protection.  It  is  not  denied 
also  that  dividends  actually  received  ought  to  be  pro- 
tected, and  for  this,  it  will  be  observed,  that  the  statute 
has  expressly  provided. 

Mr.  J.  Russell. — Without  entering  into  speculadons 
as  to  the  hardship  which  resulted  firom  the  old  law  with 
respect  to  ocmtingent  debts,  or  examining  the  fi^uently 
expressed  opinions  of  eminent  perscms  as  to  die  propriety 
of  introducing  «ame  alteration,  it  will  be  almost  su£Eicieat 
for  me  to  submit  to  the  Court,  that  the  natural  and 
obvious  meaning  of  the  clause  is  prospective.  The 
words  are :  <<  And  be  it  enacted,  that  if  any  bankrupt 
shall,  before  the  issuing  of  tlie  commission^  have  con- 
tracted any  debt,  payable  upon  a  contingency  which 
shall  not  have  happened  before  the  issuing  of  such  com- 
mission, the  person  with  whom  such  dd>t  has  been  con- 
tracted may,  if  he  think  fit,  apply  to  the  commissioners 
to  set  a  value  upon  such  debt,  and  the  commissioners 
are  hereby  required  to  ascertain  the  value  thereof,  and 
to  admit  such  person  to  prove  the  amount  so  ascertained, 
and  to  receive  dividends  thereon."  The  point  which 
appears  to  be  contemplated  is  the  issuing  of  the  commis- 
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1BS9.       aion;  and  in  this  case  it  will  not  be  forgotten,  that  not 
only  had  the  commission  issued,  but  that  the  eonting^tii^ 

Gkui^y.      1^  actually  ceased  before  the  new  bankrupt  act  came 
In  the  matter  jm^  operation,  which  brings  the  case  within  the  principle 

RviMLL.  on  which  Lord  JEkkm  seems  to  have  proceeded  in  ex 
parte  Buck,  (a)  To  give  the  statute  a  retrospective 
operation,  under  such  circumstances,  would  be  to  alter 
the  law  even  further  than  appears  to  have  been  contem- 
plated by  Lord  Hardwieke.  His  expressions  were,  that 
he  wished  <<  some  gentleman  would  think  of  a  clause 
wfaidi  might  remedy  and  settle  this  /or  the  figure,  {b) 
It  may  indeed  have  been  the  intention  of  the  iramer  df 
the  new  bankrupt  act  that  the  clause  should  relate  to  the 
past  as  well  as  the  future,  but  his  opinions  cannot  be 
received  as  a  certain  or  legitimate  authority  to  guide  the 
Court  to  the  meaning  of  the  legislature.  The  learned 
persons  who  took  part  in  the  preparation  of  the  new 
statute,  never  could  have  intended  to  prevent  a  commis- 
sion from  being  supported  on  an  act  of  bankruptcy 
committed  previously  to  September  1825 ;  but  we  know 
that  such  has  been  the  construction  put  upon  the 
6  Geo*  4.  c  16.  by  the  Court  of  Common  Heas,  in 
Magge  v.  Htmtj  4  Bing.  212,  and  that  this  dedsion  has 
been  confirmed,  in  a  subsequent  case,  by  the  Court  of 
King's  Bench. 

With  respect  to  the  case  of  Beff  v.  Bik(my^Bing.%\b.y 
which  has  been  so  much  relied  upon  on  the  other  side, 
it  is  most  important  to  observe,  that  althoi^h  the  Court 
of  Common  Pleas  certainly  held  that  the  55th  section 
has  a  retrospective  operation,  that  decinon  did  not  make 
any  new  debt  proveable  under  the  commission.  The 
value  of  the  annuity  was  proveable  previously  to  the 

[a)  Ante,  page  S97.  (6) .  1  Atk.  ISO;  9  Vet.  1 10 
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passing  of  the  present  bankrupt  act;  and  no  question,  1829. 
therefore,  fiurly  arose  as  to  the  e£Pect  of  the  proviso  in  — — 
the  lS5th  section.  Orundt. 

In  the  matter 
of 
In  a  cause  of  fVatkins  v.  Flanagan^  which  is  not  yet      RoaeiLi*. 

reported  (a),  the  present  Master  of  the  Rolls  decided,  at 
the  hearing  of  the  cause,  as  he  had  previously,  on  a  motion 
for  an  injunction  (i),  that  the  defendant,  who  was  sureQr 
under  annuity  deed,  and  who  had  redeemed  the  annuity 
after  thebankruptcy  of  ff^z^ftni^,  the  grantor,  had  a  right  to 
proceed  to  execution  upon  a  judgment  recovered  against 
JVaikins  (c)  for  the  arrears  of  the  annui^  subsequent  to 
the  bankruptcy,  notwithstanding  Watkins  had  obtained 
his  certificate  under  the  commission.  His  Honour  must, 
therrfore,  have  thought  that  the  latter  part  of  the  55th 
secticMi,  as  to  the  certificate  of  the  bankrupt,  is  not 
retroqiective. 

Both  the  121st  and  the  ISSth  sections  have  a  direct 
bearing  upon  this  question.  With  respect  to  the  first,  it 
is  material  for  the  Court  to  consider  whether  it  will  not 
be  liable,  as  a  result  of  the  constructicm  contended  fi>r» 
to  be  involved  in  this  difficulty — tbata  debt  maybehdd 
proveaUe  under  the  new  act,  but  still  not  be  barred  by 
the  certificate  granted  to  the  bankrupt,  and  yet,  with  the 
exception  of  a  few  anomalous  cases  respecting  costs,  the 
terms  <^  proveable,  and  barred  by  the  certificate,''  have 
been  considered  as  almost  correlative.  There  are 
many  cases  in  which  it  is  thought  most  desirable  to 
proceed  against  the  bankrupt,  and  not  to  prove  under  the 
oommisrion.     Here  the  proof  is  most  beneficial ;  but 


(a)  The  case  has  been  sbce  reported,  3  Rust,  421. 
{b)  Waikiru  v.  Flanagan^  IG.^J,  199. 
{e)  See  Flanagan  t.  WatMnM,  ^B.^A.  1S«. 
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1829.        wherever  it  is  not  so  considered^  a  decision  such  as  is  now 

■  desired  fix)m  the  Court  will   necessarily  affect  or  lessen 

ChtuNDT.      ^6  rights  of  parties,  and  violate  the  enactment  in  the 

In  the  matter  135th  section  as  to  the  construction   of  the  new  law, 

RuMELL.      "  that  nothing  herein  contained  shaU  render  invalid  any 

commission  of  bankruptcy  now  subsistrng^  or  which  shall 

be  subsisting  at  the  time  this  act  shall  take  effect,  or  any 

proceedings  which  may  have  been  had  thereunder,   or 

qifftct  or  lessen  any  right,  claim,  demand,  or  remedy, 

which  every  person  now  has  thereunder,  or  upon,  or 

against  any  bankrupt  against  whom  any  commission  has 

or  shall  have  issued^    except  as  is  herein  specificaUy 

enacted." 

In  many  cases  there  are  no  effects,  and  in  many  others 
all  the  estate  has  been  distributed  under  the  commission, 
and  yet  the  effect  of  the  decision  now  required  would  be 
to  deprive  all  parties  of  their  remedies  against  the  bank- 
rupt. Supposing  even  in  this  case,  that  the  effects  had 
been  all  distributed,  the  petitioners  would  have  no  means 
of  recovering  their  debt  The  argument  on  the  other 
side,  as  to  the  words  ^^  except  as  herein  is  specifically 
enacted,"  extends  to  make  their  meaning  <<  except  as 
herein  newly  enacted, "  which  would  render  the  whole 
clause  nugatory. 

Mr.  Montagu. — The  only  case  which  has  not  been 
mentioned  to  the  Court  is  ex  parte  Shepard^  ante;  67, 
where  the  Vice-Chancellor  decided  that  the  lS2d  sec- 
tion of  the  6th  Geo.  4.  c  16.,  as  to  the  allowance  of 
interest  to  simple  contract  creditors,  is  not  retrospective ; 
but  this  decision  was,  under  the  circumstances  of  that 
case,  wholly  unnecessary,  because  20s,  in  die  pound 
had  been  actually  paid  before  the  new  act  came  into 
operation,    and  tlie   bankrupt's   right   to   the  surplus 
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vested  immediately,  and  could  not  be  affected  by  the        1829. 
subsequent  enactment.     In  this  respect  it  was  within  the  j|V 

principle  on  which  Lord  Eklan  acted  in  ex  parte  Ruck.        Grundy. 

In  the  matter 
of 
The  Lord  Chancellor  :  —  Ruwbix. 

It  is  most  important  that  there  should  be  uniformity 
of  decision  in  these  cases ;  and  I  must  therefore  examine 
the  Vice-Chancellor's  decision,  and  consider  how  far  it 
militates  against  other  decided  cases. 

The  case  stood  over  for  judgment  until  this  day.  Dec.  19, 

1829. 

The  Lord  Chancellor  :  — 

The  question,  in  this  case,  arises  out  of  the  bankruptcy 
of  George  RusselL  In  the  year  1772,  Mr.  Russell  ex- 
ecuted a  settlement,  by  which,  in  consideration  of  his 
then  intended  marriage  and  of  his  wife's  portion,  he 
covenanted  that  his  executors  or  administrators  should, 
upon  his  decease,  in  case  his  wife  or  any  issue  of  the 
marriage  survived  him,  pay  to  the  trustees  the  sum  of 
2^000/.,  to  be  apportioned  amongst  such  issue ;  and,  at 
the  same  time,  for  securing  the  performance  of  the  cover 
nants  in  the  settlement,  a  bond,  in  the  penal  sum  of 
4,000/.,  was  executed  by  Mr.  RusselL  In  July  1808  a 
commission  of  bankrupt  issued  against  'i/ix.RusseU^  under 
which  dividends,  to  the  amount  of  twelve  shillings  in  the 
pound,  have  been  paid ;  and  a  further  and  final  dividend 
has  since  been  advertised,  under  a  renewed  commission, 
which  issued  in  1828.  Mr.  Russell^  it  appears,  survived 
his  wife,  and  died  in  the  month  of  February  1825,  leaving 
three  children,  on  whose  behalf  a  petition  was  presented 
to  the  Vice-Chancellor,  for  leave  to  prove  the  sum  of 
2,000/,  under  the  renewed  commission,  and  to  receive 
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1829«       a  dividend  in    respect    thereof^    not    disturbing  anj 
"         dividends  previously  made* 

JSjr  pttfie 
Gkumdt. 
Iq  the  matter      There  was,  in  this  case,  therefore,  a  contingent  debt, 

RvBflBLL.  a  debt  contingent  upon  an  event  which  had  not  happened 
at  the  time  of  the  issuing  of  the  commission  in  1803. 
According  to  the  law^  as  it  existed  previously  to  the 
passing  of  the  6th  otQeorge  4th,  c.  16.,  it  is  clear  that 
this  debt  was  not  proveable ;  and  the  point  for  determi* 
nation  now,  is,  whether  it  can  be  proved  under  the  pro- 
visions of  the  56th  section  of  that  act.  In  opposition  to 
the  claim,  it  was  contended,  that  upon  a  proper  con- 
struction of  the  clause  in  question,  it  can  only  be  applied 
to  commissions  issued  since  the  present  bankrupt  act 
came  into  operation ;  and  that  here  not  only  did  the 
commission  issue,  but  that  the  contingency  itself  actually 
happened  before  the  statute  took  effect.  It  becomes 
necessary,  therefore,  to  consider  whether,  upon  a  careful 
examination  of  the  act,  but  more  especially  of  the 
56th  section,  it  can  be  properly  applied  to  past  as  well 
as  to  future  commissions,  and  also  whether  it  is  applicable 
to  cases  where  the  contingency  happened  prior  to  the 
1st  of  September  1825,  the  time  fixed  for  the  statute  to 
takeefiect. 

Confining  my  attention,  in  the  first  place,  to  the 
words  of  the  56th  section  alone^  they  appear  to  me,  in 
terms,  to  apply  as  completely  to  a  contingency  which 
happened  before  as  to  a  contingency  occurring  after  the 
time  when  the  act  came  into  operation.  The  w(»ds  are, 
<<  That  if  any  bankrupt  shall,  before  the  issuing  of  the 
commission,  have  contracted  any  debt  payable  upon  a 
contingency  which  shall  not  have  happened  before  the 
issuing  of  such  commission,  the  person  with  whom  such 
debt  has  been  contracted  may,  if  he  think  fit,  apply  to 
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the  commisBioQers  to  set  a  value  upon  such  debt,  and  the        1 899. 

commissioners  are  hereby  required  to  asoertain  die  value        *""""" 

thereof,  and  to  admit  such  person  to  prove  the  amount       Geunot. 

80  ascertained,  and  to  receive  dividends  thereon/'    Here  ^°  the  matter 

certainly  there  are  no  expressions  confining  the  operation      Russbll. 

of  the  clause  to  the  future.     It  seems  equally  iqpplicabk 

to  past  and  to  future  commissions.     But  with  respect  to 

the  contingency  haj^ning  before  the  passing  of  the  act, 

there  is  one  part  of  the  clause  only  which  does  not 

Bpply  to  a  case  of  this  description.     The  commissioners 

are  not    required,   nor  is    it  necessary  fcH*   them  to 

seta  value  upon  a  contingency  whidi   has  happened. 

On  the  occurrence  of  the  contingency,  the  sum  to  be 

proved  is  known,  and  the  proof  is  expresAj  provided 

for  by  the  words  which  follow :    <<  Or  if  such  value 

shall    not  be  so    ascertained    before   the  contingency 

shall  have  happened,  then  subh  person  may,  after  such 

contingency  shall  have  happened,  prove  in  respect  of 

such  debt,  and  receive  dividends  with  the  other  creditors, 

not  disturbing  any  former  dividends." 

Such  is  the  construction  ndiich  I  should  be  diq)osed  to 
put  upon  the  56th  section,  if  it  stood  alone ;  but  great  light 
is  thrown  upon  the  intendon  of  the  legislature  by  reference 
to  other  clauses  of  the  act  In  that  immediately  following, 
(Ae  57th,)  which  enables  the  holder  of  any  bill  of 
exchange  or  promisscny  note  to  prove  for  interest,  where 
interest  is  not  reserved  by  the  instrument,  and  it  is  over 
due  at  the  issuing  of  the  commission,  the  words  are: 
^<  That  in  all  fuJture  commissions  against  any  person  or 
persons  liable  upon  any  bill  of  exchange  or  promissory 
note,  whereupon  interest  is  not  reserved,  over  due  at  the 
isstung  the  commission,  the  holder  of  such  bill  of  ex- 
change or  promissory  note  shall  be  entitled  to  prove  for 
interest  upon  the  same,  to  be  calculated  by  the  corn- 
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1829.        missioners  to  the  date  of  the  commission,  at  such  rate  as 
—"        is  allowed  by  the  Court  of  King's  Bench  in  actions 
GamiDY.      upon  such  bills  or  notes."     It  is  an  argument,  fidrly 
In  the  matter  deducible  from  this  section,  that  where  the  legislature 
RossELL.      intended  to  confine  the  act  to  future  commissions,  the 
intendon  is  expressed  in  direct  terms.     The  sa^ne  ob- 
servation is  applicable   to  the  96th  and  98th  clauses, 
the  first  of  which  commences  witli  the  words :  ^<  That  in 
all  commissions  issued  c^ier  this  act  shall  have  taken 
effect,"  &c. ;   and  the  second  with  the  words :  <<  That 
€^ier  thb  act  shall  have  come  into  effect,"  &c     Under 
these  circumstances^  independently  of  what  I  consider 
to  be  the  obvious  and  Intimate  interpretation  of  the 
66th  section,  considered  by  itself,  I  think  the  construc- 
tion, I  have  stated,  is  confirmed  by  adverting  to  the 
language  used  by  the  l^slature  in  other  clauses,  where 
the  operation  of  the  enactment  was  intended  to  be  con* 
fined  to  the  future. 

But,  in  the  argument  of  the  counsel  for  the  req)on- 
dents,  the  135  th  section  was  cited  as  being  at  variance 
with  this  construction  of  the  56th  section.  The  words 
relied  upon  were :  <<  That  nothing  herein  contained 
shall  alter  the  present  practice  in  bankruptcy,  except 
where  any  such  alteration  is  expressly  declared ;"  and  the 
words  which  follow,  <<  that  nothing  herein  contained 
shall  render  invalid  any  commission  of  bankruptcy  now 
subsisting,  or  which  shall  be  subsisting  at  the  time  this 
act  shall  take  effect,  or  any  proceedings  which  may  have 
been  had  thereunder,  or  (fffect  or  le$$en  any  rightj  claim, 
demand,  or  remedy  which  any  person  now  has  there- 
under, or  upon  or  against  any  bankrupt  against  whom 
any  commission  has  or  shall  have  issued,  except  as  is 
herein  specifically  enacted;"  and  it  was  contended  that 
the  meaning  of  these  words  are,  that  the  statute  shall  not 
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be  applied  to  commissions  which  existed  previously  to  its        1829. 
coming  into  operation,   except  where  it  is  expressly        """ 
declared  that  the  act  shall  apply.     But  this  argument  is      Orundt. 
inconsistent  with  the  mode  adopted  to  confine  the  opera^-  I"  ^^^  matter 
don  of  the  statute  in  the  57th,  96th,  and  98th  sections,       Russbll. 
and  would,  in  my  opinion,  extend  the  effect  of  the 
clause  beyond  the  natural  and  obvious  import  of  the 
words  used. 

It  remains  to  be  observed,  that  the  case  is  not  devoid 
of  audiority.  A  question,  analogous  to  the  present,  and 
which  depended  upon  the  construction  of  the  clause 
immediately  preceding  the  56th  section,  was  determined 
by  the  Court  of  Common  Pleas  in  Bell  v.  Billon,  4  Bing. 
615.  The  judges  were  in  that  case  of  opinion,  that 
where  the  l^islature  intended  to  confine  the  operation 
of  the  act  to  future  commissions  that  intention  has  been 
expressed.  So  far,  therefore,  as  therq  is  any  analogy 
between  the  55th  and  56th  sections,  I  consider  the  de- 
cision in  Bell  v.  BiUxm  to  be  in  point  There  have 
also  been  decisions  in  this  Court,  which  appear  to  have 
been  grounded  upon  a  similar  construction  of  the  statute. 
These  decisions  were  particularly  stated  in  the  course  of 
the  argument,  and  it  is  unnecessary  for  me  to  refer  to 
them  in  detaiL 

As  to  the  consequences  of  the  construction  to  which 
I  have  adverted,  it  was  contended  at  the  bar  that  it  may 
be  productive  of  hardship  in  particular  cases.  It  is  cer- 
tainly possible  that  it  may ;  but  in  other  cases,  as  in 
that  before  the  Court,  it  will  operate  beneficially,  and 
in  the  majority  of  instances,  that  can  be  stated,  I  think 
it  will  prove  advantageous  to  creditors,  and  give  fiill 
effect  to  the  remedy  intended  by  the  legislature.  Under 
all  these  circumstances,  —  adverting  to  the  words  of 
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1829.       the  clause  itsd^  and  to  the  provisions  contained  in  other 

•~"^        clauses  in  the  same  act  —  considering  that  the  constmc- 

GauNDyt      ^^^  ^^^^  ^^^  militate  against  the  n^aning  of  the  135th 

In  the  matter  section  —  that  it  is  supported  by  the  decision  in  Bell  v. 

RussEfx.      BiltoHy  and  other  cases — and  that  the  arguments  on  the 

supposed  hardship  and  inconvenience  likdy  to  arise  are 

not  well  founded  —  reflecting    attentively  upon  these 

points,  I  am  of  opinion  that  the  dause  in  question  aj^Iies 

to  commissions  which  were  in  existence  when  the  act 

came  into  operation^  as  well  as  to  those  which  have 

issued  subsequently.    This  is  a  debt,  therefore,  prove- 

able  under  the  commission,  and  the  dedsion  of  the  Vice- 

Chancelk»r  must  be  reversed* 

Ordered  acoordmgly. 
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DIGESTED   INDEX 

TO   THK 

CONTEMPORANEOUS    CASES 

DECIDED  IN  OTHER  COURT& 


ACT  OF  BANKRUPTCY. 

1.  An  act  of  bankruptcy  com- 
mitted before  the  6  G.  4.  c.  16.  took 
effect,  will  not  support  a  commission 
iMued  after  that  time.  Hewson  v. 
Heard^  Palmar  v.  Moorty  9  B.  &  C. 
754. 

2.  The  act  of  bankruptcy  may 
be  between  the  time  of  strikmg  the 
docket  and  the  issuing  of  the  com- 
mission. Simpson  v.  SikeSf  6  M.  &  S. 
312. 

S.  A  man  cannot  commit  an  act 
of  bankruptcy  by  the  conduct  of 
his  agent,  without  his  knowledge. 
CbUm  V.  James,  1  Moody  &  M.  277. 

4.  If  a  creditor  call  by  appoint- 
ment upon  his  debtor,  who  is  in 
extreme  distress,  and  he  see  the 
debtor,  who  immediately  leaves  the 
room,  and  the  jury  find  that  he  left 
the  room,  with  intent  to  delay  the 
creditor,  the  Court  will  net  disturb 
die  verdict.  Charrington  v.  Broum, 
11B.M.  341. 

5.  If  a  builder  is  employed  in 
building  on  the  land  of  a  proprietor, 
and,  upon  disagreeing  as  to  the 
construction  of  the  contract,  the 


groprietor  claims  to  consider  the 
uilder  as  a  debtor,  on  account  of 
certain  advances  made  to  him  to  an 
extent  which  the  builder  denies, 
and  the  builder's  son,  who  prin- 
cipally manages  the  work,  re- 
moves goods  to  the  premises  of  a 
person,  who  supplied  some  of  the 
materials  used,  for  safe  custody, 
and  to  secure  them  from  being 
taken  by  the  proprietor,  and  ike 
builder  approves  the  discontinuance 
of  the  works,  but  did  not  direct  or 
know  of  the  removal  of  the  goods, 
it  is  not  an  act  of  bankrupty.  Cotton 
v.  James^  1  Moody  &  M.  277. 

6.  It  has  been  ruled,  that  the  de- 
clarations by  a  trader,  upon  his 
return  home,  that  he  had  gone 
away  for  the  purpose  of  avoiding 
a  writ,  is  evidence  of  an  act  of 
bankruptcy,  without  any  evidence 
that  a  writ  had  issued,  or  that  he 
was  indebted.  Newman  v.  Stretchy 
1  Moody  Sc  M.  338. 

7.  If  a  trader  hear  himself  denied 
to  a  creditor  by  one  of  his  family, 
and  he  do  not  come  forward,  and  his 
remaining  quiescent  is  from  an  in- 
tention to  delay  the  creditor,   it 

Y  2 
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an  act 


has  been  ruled  that  it  is 
of  bankruptcy.  Smith  v. 
1  Moody  &  M,  4.58. 
•  8.  If  the  only  evidence  on  the  pro- 
ceedings of  the  act  of  bankruptcy  is 
the  evidence  of  the  bankrupt,  and 
no  objection  is  made  at  the  trial,  it 
is  not  any  ground  for  a  new  trial. 
Jacol^  V.  Laiaury  2  B.  M.  203 ; 
5  Bing.  131. 


ANNUITY. 

A  surety  under  an  annuity  deed, 
redeeming  the  annuity  subsequent 
to  the  bankruptcy  of  the  grantor  of 
the  annuity,  is  entitled  to  the  bene- 
fit of  the  grantee's  proof  under  the 
grantor's  commission,  and  to  pro- 
ceed by  action  against  the  grantor, 
who  had  obtained  his  certificate, 
for  the  arrears  of  the  annuity  sub- 
seouent  to  the  commission.  WcUkins 
y.F'lannagant  3  Russ.  421. 


ARBITRATION. 

Whether,  in  general,  bankruptcy 
revokes  submission  to  arbitration  is 
not  settled.  Per  Lord  Tenterden. 
Marsh  V.  Wood,  9  B.  &  C.  664*. 


ARBITRATION,  REVOCATION 
OF  SUBMISSION  TO. 

If  one  of  two  parties  who  have 
submitted  disputes  to  arbitration 
become  bankrupt,  if  all  his  in- 
terest in  the  matters  in  dispute  pass 
to  the  assignees,  the  otner  may 
revoke  the  submission,  without  be- 
ing liable  to  an  action.  Marsh  v. 
Wood,  9  B.  &  C.  06^. 


ARREST. 

1.  If  proceedings  are  commenced 
against  bail,  whose  principal  has  be- 
come bankrupt,  and  their  surrender- 
ing the  bankrupt  will  be  attended 
with  expence  to  his  estate,  and  in- 
convenience to  him  in  making  out 
his  accounts,  and  passing  his  ex- 
amination, the  Court  of  Kind's 
Bench  will  enlarge  the  time  for 
the  bail  to  surrender  the  bankrupt. 
qgle^  y.Dickins,  6  M.  &  S.  349. 

2.  A  bankrupt  may  be  taken  by 
his  bail  for  the  purpose  of  render- 
ing him,  notwithstanding  his  pri- 
vilege from  arrest;  and  if  they 
neglect  to  take  him  they  may  be 
fixed,  Payne  v.  Spencer,  6  M.  &  S. 
237. 


ASSIGNEES. 

1.  An  action  need  not  be  com- 
menced against  an  assignee  within 
three  months  after  the  cause  of 
action,  CarrtUhers  v.  Payne,  5  Bing. 
270. 

2.  Leave  given  to  assignees  to 
bid  for  part  of  the  bankrupt  s  estate, 
a  meeting  of  the  creditors  having 
previously  given  their  sanction  to 
the  application.  Anonymous,  2  Russ. 
35a 


ASSIGNMENT. 

L  If  a  debtor  agrees  to  assign  all 
his  property  in  trust  for  his  credi- 
tors, upon  the  usual  covenants,  and 
to  be  void  if  not  signed  before 
a  eiven  day  by  all  the  creditors, 
and  the  trustees  sell  the  property 
and  pay  ten  shillings  in  the  pound, 
and  the  trustees  tender  a  convey- 
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ance,  without  a  clause  for'\i  release^ 
which  the  debtor  objects  to  sign, 
and  a  meeting  of  creditors  is  ad- 
journed, that  It  may  be  ascertained 
whether  a  creditor,  who  has  not  ex- 
cuted  within  the  time  mentioned, 
will  execute : — an  action  cannot  be 
maintained  by  a  creditor  who  has 
executed,  until  it  is  ascertained  that 
the  other  creditor  will  not  execute. 
TaOock  V.  Smith,  6  Bing.  339. 

2.  The  execution  by  the  debtor 
of  a  deed  of  trust,  which  is  an  act 
of  bankruptcy,  is  not  in  the  nature 
of  an  escrow  before  it  is  executed 
by  the  trustees.  Simpson  v.  Sikes, 
6  M.  &  S.  312. 

3.  An  assignment  by  bankers, 
in  failing  circumstances,  and  who 
had  stopped  payment,  of  all  their 
estate  and  effects  to  trustees  for 
the  benefit  of  their  creditors,  is  an 
act  of  bankruptcy,  although  the 
assignment  be  made  merely  for  the 
purpose  of  making  an  act  of  bank- 
ruptcy. Simpson  and  others  v.  Sikes 
and  others,  6  M.  &  S.  295. 


AUCTION  DUTY. 

It  seems  that  a  sale  by  a  mort- 
gagee of  the  bankrupt's  property 
is  not  liable  to  the  auction  duty. 
Bleaden  v.  Hancock,  1  Moody  &  M. 
4^6. 


BANKRUPT  ACT,  CONSTRUC- 
TION OF. 

1.  The  word  deUvery  in  sect.  3. 
is  of  very  general  signification,  but 
being  connected  with  the  words  gift 
or  transfer,  it  seems  that  in  inter- 
pretation it  must  be  confined  to 
transactions  of  the  same  nature.  Per 


Lord  Tenterden.     Cotton  v.  James, 
1  Moody  &M.  277. 

2.  It  has  been  ruled,  that  a  gift 
of  money  is  not  within  section  73. 
Abetty.  thnieU,  1  Moody  &  M.  371. 

3.  Section  92  of  6  G.  4.  c.  16.  has 
not  a  retrospective  operation.  Key 
V.  Cboft,  2M.&P.  720. 

4.  The  82d  section,  with  respect 
to  payments  after  an  act  of  bank- 
ruptcy, has  a  retrospective  opera* 
tion.  Churchiii  v.  Crease,  5  Bing. 
180. 

5.  The  27th  section  of  6  G.  4. 
c.  16.  does  not  give  power  to  break 
open  all  houses,  &c.  where  the 
bankrupt's  property  is  reputed  to 
be,  but  only  any  house,  &c.  of  the 
brankrupt  8.  Per  Bayley,  J.  Edge 
V.  Parker,  8  Barn.&  C.  70a 

6.  The  right  construction  of 
6  G.  4.  c.  16.  S.44.,  as  to  the>  time 
within  which  an  action  must  be  com- 
menced, appears  to  be,  that  if  the 
assignee  does  an  act  directed  by  the 
statute,  but  does  it  erroneously,  he 
is  protected ;  but  if  he  does  the  act 
as  the  result  of  his  ownership  of  that 
which  was  the  bankrupt's  property, 
and  not  by  the  direction  of  the  sta- 
tute, this  IS  not  done  in  pursuance 
of  the  statute,  and  he  is  responsible 
for  it.  Per  Bayley,  J.  JSdge  v. 
Parker,  8  B.  &  C.  701. 

7.  The  82d  section  of  6  G.  4. 
c.  16-,  respecting  payments  without 
notice  of  an  act  of  bankruptcy,  is 
retrospective.  Terrinffton  v.  Jkdr- 
greaves,  5  Bing.  489. 


BANKRUPT. 

If,  after  a  commission  has  issued, 
the  supposed  bankrupt,  an  auction- 
eer, and  the  assignees  meet,  a  short 
time  before  the  sale  of  the  goods^ 
and  consult  as  to  the  best  means  of 
y  3 
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disposins  of  the  property,  and  the 
supposed  bankrupt  is,  at  the  time 
when  the  commission  issues,  in  pos- 
session of  an  unproductive  farm, 
and  he  gives  notice  to  the  lessor, 

saying,  "  1 ,  a  bankrupt,  do 

hereby  give  you  notice  that  I  am 
read^  and  willing,  and  hereby  offer 
to  give  up  and  deliver  unto  you  the 
lease  and  possession ;"  and  in  con- 
sequence of  this  notice  the  lessors 
accept  the  lease,  and  receive  pos- 
session of  the  premises,  the  sup- 
posed bankrupt  is  not  estopped 
from  disputing  the  validity  of  the 
commission.  JBhane  v.  Hogers^  9  B. 
ii  C.  678. 

2.  It  has  been  ruled,  that  it  is 
not  a  sufficient  ground  for  the  post- 
ponement of  a  trial,  that  the  bank- 
rupt is  an  important  witness,  and 
will  shortly  be  competent,  by  the 
Chancellor's  allowance  of  his  cer- 
tificate, which  has  been  signed 
by  the  commissioners.  Temumt  v. 
Strachany  1  Moody  &  M.  S78. 

S.  Doubts  have  been  entertained 
whether  an  action  may  be  main- 
tained, for  a  debt  due  before  the 
commission,  against  a  certificated 
bankrupt  under  a  second  commis- 
sion, where  \5s.  has  not  been  paid. 
Eicke  V.  iVbftef,  I  Moody  &  M.  SOS. 

4.  It  has  been  ruled,  that  if 
mortgaged  property  is  sold  with 
the  bankrupt's  goods,  but  without 
the  sanction  of  the  assignees,  their 
returning  a  copy  of  the  catalogue 
to  the  excise  office,  with  a  declara- 
tion subscribed  by  them  that  the 
goods  belong  to  the  bankrupt,  for 
the  purpose  of  exempting  the  goods 
from  auction  duty,  it  is  not  an 
adoption  of  the  sale  by  the  assig- 
nees. Bleaden  v.  Hancocky  1  Moooy 
&  M.  466. 


BANKRUPT — LESSEE. 

If  a  lessee  become  bankrupt,  the 
term  remains  vested  in  him,  until 
either  the  assi^ees  elect  to  take  it, 
or  until  he  himself  delivers  it  up 
under  the  provisions  of  6  G.  4>. 
c  16.  s.  75.     Tuck  V.  FyioA,  6  Bing. 

ssa 


BANKRUPT --PLAINTIFF  IN 
EQUITY. 

Where  there  are  two  plaintiils, 
and  one  of  them  only  becomes 
bankrupt,  the  bill  may  be  dismissed 
upon  the  usual  motion.  Cdddick  v. 
MassoUi  1  Sim.  501. 


CERTinCATE. 

J.  An  attorney,  in  custody,  when 
a  commission  issues  against  him, 
upon  an  attachment  for  nonpayment 
of  money,  is  discharged  by  his  cer- 
tificate. Eex  V.  Edwards.  9  B.&  C. 
652. 

2.  If  a  creditor  sue  a  surety  on  a 
guarantee,  and  the  principal  debtor 
become  bankrupt,  and  the  creditor 
prove  the  debt ;  and  the  surety  give 
notice  to  the  creditor  that,  though 
he  does  not  admit  his  liability  as 
surety,  he  shall,  if  the  creditor  sign 
the  certificate,  hold  himself  alto- 
gether discharged ;  and,  after  issue 
joined  in  the  action,  but  before 
trial,  the  creditor  sign  die  certificate, 
which,  without  such  signature,  the 
bankrupt  could  not  obtain,  and  the 
certificate  is  allowed,  and  the  cre- 
ditor obtain  judgment  in  the  action, 
the  surety  is  not  discharged  from 
his  liability.  Browne  y.  Carry  2  Rus- 
sell, 600. 
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S.  A  denand  for  goods  bargained 
and  sold,  to  be  delivered  at  a  future 
day»  which  is  after  the  commission, 
is  not  barred  by  the  certificate  of 
the  vendee.  !Boorman  v.  Nash, 
9  B.  &  C.  145.  But  note  the  words 
of  6  G.  4.  c.  16.  8.47.  are  «  con- 
tracted any  debt  dt  demandy"  &c. 

4.  Where  a  creditor  who  has 
proved  is  fully  paid  by  the  surety, 
he  cannot  afterwards  sign  the  certi- 
ficate. Saiclijffi  v.Gwuom,  6  Msid. 
193. 

5.  It  has  been  ruled,  that  it  is 
not  a  sufficient  ground  for  the  post- 
ponement of  a  trial  that  the  bimk- 
rupt  is  an  important  witness,  and 
will  shortly  be  competent,  by  the 
Chancellor's  allowance  of  his  cer- 
tificate, which  has  been  signed 
by  the  pomraissioners.  Tennant  v. 
Strachan,  1  Moody  &  M.  378. 


CHOSE  IN  ACTION. 

A  trustee  under  the  54  G.  3. 
c.  137.  (Scotch  bankrupt  act)  can- 
not sue  in  his  own  name  for  a  chose 
in  action.  Jeffery  v.  M^Taggarii 
6M.&S.126. 


COMMISSION  OF  BANKRUPT. 

A  covenant  not  to  sue,  arrest,  im- 
plead, or  prosecute  a  debtor,  or  his 
goods  or  chattels,  lands  or  tene- 
ments, on  account  of  a  debt,  ex- 
tends to  the  issuing  of  a  commission, 
which  is  a  species  of  suit  and  pro- 
ceeding against  the  goods  of  the 
bankrupt.  SmM  v.  Marwood,  9  B. 
&C.  300. 


COMMITMENT. 

1.  It  has  been  intimated,  that  a 
commitment  which  does  not  set  out 
all  the  questions  is  not  bad,  if  it 
appear  on  the  warrant  that  the  pri- 
soner did  not  make  any  objection  to 
the  questions,  or  that  the  prisoner 
has  answered  all  questions  put  to 
him.    Ex  parte  ZeoAe,  9  B.&C23e. 

2.  Upon  a  commitment  for  re- 
fusing to  sign,  the  conclusion  should 
be  tlmt  he  be  committed  until  he 
sign ;  and  if  the  conclusion  is  until 
he  shall  submit  himself,  and  full 
answer  make  to  the  satisfaction  of 
the  commissioners  to  all  such  ques- 
tions as  shall  be  put  to  him,  ana  sien 
and  subscribe  his  examination,  the 
warrant  is  defective,  and  the  pri- 
soner entitled  to  his  discharge.  Ex 
parte  Leake^  9  B.  &  C.  235. 

3.  A  bankrupt,  brought  up  by 
habeas  corpus,  is  not  to  be  dis- 
charged because  the  return  to  the 
writ  sets  forth  the  warrant  of  com- 
mittal imperfectly,  and  in  such  a 
case,  the  Lord  Chancellor,  before  he 
enters  upon  the  question  of  the 
validity  of  the  committal,  will  ascer- 
tain whether  the  warrant  is  trulj 
set  forth  in  the  return,  and  if  it  is 
not  so  set  forth,  he  will  order  the 
return  to  be  amended.  In  re  Power, 
2RUSS.6SS. 


COMPOSITION. 

All  that  is  enacted  by  the  6  Geo.  4. 
c.  16.  s.  133.  is,  that  when  a  certain 
proportion  of  the  creditors  agree  to 
take  a  composition,  the  chancellor 
may  supersede.  It  does  not  at  all 
interfere  wit  the  rights  or  securi- 
ties of  persons  not  parties  to  the 
agreement.  Per  Lord  Tenterden. 
Tuck  V.  Tooke,  9B.&  C. 437. 
y4 
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CONTINGENT  DEBT. 

A  demand  for  ^oods  bargained 
and  said,  to  be  delivered  at  a  future 
day,  which  is  after  the  commission, 
is  not  proveable  as  a  contingent 
debt.  Boorfnany.Nashy9B.& 0.14:5. 
See  ex  parte  Barkery  9  Ves.  110, 
as  to  contingency  not  being  limited 
to  time. 


COSTS. 


It  has  been  ruled,  that  if  a  per* 
son,  who  is  not  the  petitioning  cre- 
ditor, employ  an  attorney  to  sue  out 
a  commission  of  bankrupt  where  no 
effects  are  received  under  the  com- 
mission, he  is  liable  to  the  attorney. 
Pocock  V.  Russetif  1  Moody  &  M. 
358. 


EVIDENCE. 

1.  If  a  creditor  is  by  age  and  im- 
becility of  mind  incompetent  to 
prove,  and  resided  with  a  person 
who  had  for  many  years  had  the 
management  of  his  affairs,  the  com- 
missioners will  be  directed  to  admit 
the  proof  upon  such  evidence  as 
shall  be  satisfactory  to  them,  though 
the  amount  is  3,000^  Ex  parte 
Clarke^  2  Russell,  575. 

2.  Letters  found  in  the  bankrupt's 
possession  are  evidence  to  shew 
that  he  received  information  that 
the  fact  mentioned  in  the  letters 
took  place.  Cottati  y.JameSy  1  Moody 
&  M.  277. 

3.  It  has  been  ruled,  that  in  an 
action  by  assignees  to  recover  sums 
paid  by  the  bankrupt  in  prefer- 
ence, letters,  received  by  the  bank- 


rupt from  a  person  to  whom  he  had 
applied  for  an  advance,   are  evi 
dence  to  the  extent  that  the  assist- 
ance was  refused.    V€tcher  v.  Cocksy 
1  Moody  &  M.  355. 

4.  It  has  been  nded,  that  in  an 
action  by  assignees  to  recover  sums 
pad  by  the  bankrupt  in  preference, 
declarations  made  bv  the  bankrupt 
about  the  time  of  the  transaction, 
but  not  accompanying  any  act,  as 
to  his  circumstances,  are  admissible 
to  shew  under  what  circumstances 
and  why  the  pa3rment  was  made. 
Vacher  v.  Chdu^  1  Moody  &  M.  354-. 
See  Guthrie  V.  Crossley^  2  Carr.  &  P. 
301,  and  S.  P.  Herbert  v.  WUcocks, 
Bristol  Summer  Assizes,  1829,  in 
note  to  1  Moody  &  M.  355. 


EXECUTION  CREDITOR. 

1.  The  seizure  of  the  debtor's 
goods,  and  the  conversion  of  them 
into  money,  extinguishes  the  debt,  so 
as  to  entitle  the  execution  creditor 
to  the  proceeds,  if  such  conversion 
is  before  the  bankruptcy.  Diet. 
Bayley,  J.  Morland  v.  PellaU,  8  B. 
&  C.  722. 

2.  If  execution  is  issued  on  a 
judgment  on  a  warrant  of  attorney ; 
but  the  goods  are  not  sold,  as  the 
defendants  from  time  to  time  made 
payments  to  the  officer  of  the 
sheriff  to  whom  the  whole  balance 
is  paid  on  the  day  before  an  act  of 
bankruptcy  is  committed,  and  the 
officer  pay  the  sum  directed  to  be 
levied  to  the  sheriff  on  the  next  day, 
the  execution  creditor  is  entitled  to 
the  proceeds.  Morland  v.  Pellatty 
8  B.  &  C.  722. 
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GAOLER'S  RETURN. 

When  a  return  is  defective  by 
not  fully  stating  the  warrant,  the 
judge  may  ask  Uie  gaoler  in  court 
whether  the  warrant  is  or  is  not 
fully  set  forth,  or  the  whole  of 
warrant  may  be  set  forth  by  the 
affidavit  of  those  who  oppose  the 
prisoners  discharge.  In  re  Power^ 
2  Russell,  584. 


HABEAS  CORPUS. 

The  Vice-Chancellor  seems  in 
one  case  to  have  discharged  on 
habeas  corpus.  Ex  parte  ilf'Gee, 
6  Madd.  206. 


ISSUE. 


1.  If,  upon  hearing  a  petition  to 
supersede  for  fraud  in  concocting  a 
trading  and  petitioning  creditor*8 
debt,  the  Court  requires  further 
investigation,  and  an  issue  would  not 
do  justice  to  all  parties  interested, 
without  occasioning  great  expence 
and  great  complexity  in  the  pro- 
ceedings, the  Court  will  prefer  a 
reference  to  the  commissioners. 
Ex  parte  Hudson,  2  Russell,  457. 

2,  If,  upon  petition  to  supersede 
for  fraud  in  concocting  a  trading 
and  petitioning  creditor's  debt,  and 
praymg  costs  against  several  per- 
sons, an  issue  is  directed,  such 
directions  ought  to  be  given  as  to 
give  each  person  interested  an 
opportunity  of  protecting  himself 
at  the  trial.  £x  parte  HudsoUf 
2  Russell,  457. 


JUDGMENT  CREDITOR. 

A  bill  in  equity  does  not  lie  by 
the  assignees  of  a  bankrupt  against 
a  judgment  creditor  and  the  sheriff 
for  monies  levied  under  an  execu- 
tion upon  a  judgment  by  nil  diciL 
Mitchell  V.  I^ioU,  1  Sim.  497. 


LESSEE. 

If  a  lease  is  delivered  up  by  the 
lessee,  in  pursuance  of  6  G.  4.  c.  16. 
s.  75.,  it  does  not  operate,  by  rela- 
tion, as  a  surrender  of  the  lease 
from  the  date  of  the  commission. 
Tuck  V.  Fysotiy  6  Bing.  330. 


LIEN. 


1.  It  seems  that  there  is  not  any 
lien  by  a  stereotype  printer  on 
the  plates  for  his  general  balance. 
Bleaden  v.  Hancock^  1  Moody  &  M. 
466. 

2.  Whether  a  printer  who  has  a 
general  lien  on  stereotype  plates 
has  a  right  to  sell  has  been  doubted. 
Bleaden  v.  Uancodi,  1  Moody  &  M. 
466. 


MORTGAGEE. 

If  a  mortgagor,  in  possession, 
become  bankrupt,  and  the  mort- 
gagee give  notice  to  the  tenants  to 
pay  him  the  by-gone  rents,  a  pay- 
ment to  the  mortgagee  is  good 
against  the  assignees  of  the  mort- 
gagor. Pope  V.  Biggs,  9  B.  &  C.  245. 
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NOTICE  OF  ACTION  AGAINST 
ASSIGNEES. 

Where  the  assignees  of  a  bank- 
rupt enter  the  premises  of  a  third 
person  to  seize  goods,  which  were 
the  property  of  the  bankrupt,  it  is 
not  necessary  that  an  action  against 
them  should  be  brought  within 
three  months  afler  the  fact  com- 
mitted ;  the  act  of  the  assignees  not 
being  done  **  in  pursuance  of  the 
statute,"  withm  the  meaning  of  the 
6G.4.  c.16.s.4i.  JEdffev.Ptir^ 
8B.&C.697. 


PARTNERSHIP. 

A.  being  entitled,  under  a  parol 
partnership  agreement  with  B.  and 
C.,  to  three  eighths  of  the  capital 
and  profits  of  the  business,  became 
bankrupt,  being  at  the  time  indebt- 
ed to  the  partnership  in  respect  of 
bills  in  which  the  partnership  name 
had  been  used  for  his  persond  ac- 
commodation ;  the  assignees  claimed 
a  share  of  the  profits  made  subse- 
quently to  the  bankruptcy,  while  the 
continuing  partners  insisted,  that 
the  bankrupt  s  interest  in  the  profits 
ceased  at  that  time.  In  consequence 
of  this  difference,  no  settlement  of  ac- 
counts between  the  bankrupt's  estate 
and  the  partnership  took  place,  and 
the  assignees  filed  their  bill ;  but  B. 
and  C,  and  afterwards  C.  alone, 
pending  the  litigation  with  the  as- 
signees, carried  on  the  business  for 
many  years  with  the  stock  and 
capital  which  existed  at  the  time 
of  the  bankruptcy,  and  the  stock 
and  capital  substituted  in  the  usual 
course  of  trade  for  such  former  stock 
and  capital,  aided  by  the  expendi- 
ture 01  considerable  sums  by  C. : 
11 


Held,  that  the  assignees  of  A.  were 
entitled  to  three  eighths  of  the 
profits  which  had  been  made  or 
should  be  made  until  the  concern 
was  finally  wound  up,  and  to  three 
eighths  of  the  money,  to  be  pro- 
duced by  the  sale  of  what  remained, 
in  specie  of  the  capital  and  stock ; 
and  that  A.'s  proportion  of  the  pro- 
fits was  not  to  be  lessened,  nor 
the  proportion  of  C.  to  be  increased 
in  respect  of  the  debt  which  A. 
owed  to  the  partnership,  or  of  the 
money  which  C.  brought  into  the 
business  beyond  his  share  of  the 
original  capital.  Crawshay  v.  Col' 
Uns,  2  Rus&  825. 


PAYMENT  PROTECTED. 

If  a  prisoner  obtain  a  day  rule  to 
receive  from  an  insurance  office  the 
amount  of  a  loss  by  fire,  and  a  cre- 
ditor, knowing  the  day  when  the 
money  was  to  be  paid,  press  for  and 
obtain  payment  on  the  same  day, 
and  there  is  not  any  fi'aud,  the  pay- 
ment is  protected  by  6  Geo.  4?.  c  16. 
s.  82.  Churchitt  ▼•  Crease^  5  Bing. 
17a 


PETITIONING  CREDITOR'S 
AFFIDAVIT. 

The  provision  in  the  statute  re- 
ouiring  an  affidavit  on  striking  a 
docket,  that  the  party  is  bankruj^t, 
is  directory  only,  and  the  commis- 
sion would  be  valid  without  any 
such  affidavit.  Simpson  v.  Si^s, 
6M.&S.S11. 
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PETITIONINO  CREDITOR'S 
DEBT. 

1.  It  has  been  agitated,  whether 
a  debty  founded  apon  notes  of  a 
country  banker,  payable  on  demand, 
where  no  demand  had  been  made, 
U  sufficient  to  support  a  commis- 
sion ;  but  a  prior  debt  is  not  extin« 
guished  by  such  notes  having  been 
given.  Simpaon  v.  Sikes^  6  M.  &  S. 
295. 

2.  If  by  a  composition  deed  an 
insolvent  assign  to  four  trustees  all 
his  goods,  for  the  benefit  of  his  ere* 
ditors,  provided  the  trustees  and 
the  creditors  on  or  before  a  given 
day  prove  their  debts,  if  required, 
and  execute  the  deed,  and  there  is 
a  covenant  by  the  trustees  and  cre- 
ditors that  they  will  not  arrest,  im- 
plead, or  prosecute  the  debtor,  or 
any  of  his  goods,  chattels,  lands, 
or  tenements,  on  account  of  their 
debts,  and  on  such  suing  or  prose- 
cution the  deed  shall  be  a  discharge; 
and  the  deed  is  executed  by  two 
only  of  the  trustees,  the  debt  of  a 
trustee  who  has  executed  it  is  ex- 
tinguished, and  he  cannot  sue  out 
a  commission  of  bankruptcy  on  it. 
SmaU  V.  Marwoody  9  B.  &  C.  300. 

S.  If  the  deposition  of  the  peti- 
tioning creditor's  debt  is  as  indorsee 
of  a  bill  of  exchange,  it  is  not 
sufficient  unless  it  appears  that  the 
bill  was  outstanding  against  the 
bankrupt  before  the  act  of  bank- 
ruptcy. Key  V.  Ckxjk^  2  M.  &  P. 
730. 

4.  It  has  been  ruled,  that  a  debt 
for  money  lent  on  mortgage,  pay- 
able afler  six  months'  notice,  such 
notice  not  to  expire  before  a  cer- 
tain day,  is  a  good  petitioning  cre- 
ditor's debt,  without  any  notice 
given,  and  more  than  six  months 
before  the  certain  day.  HiU  v. 
HarrUy  1  Moody  &  M.  44f8. 


PETITION. 

A  motion  cannot  be  made  to 
adjourn  a  petition  in  bankruptcy; 
a  petition  in  the  bankruptcy  is  ne- 
cessary for  that  purpose.  In  re 
Hardy  and  Dais,  6  Mad.  252. 


PETITION  TO  SUPERSEDE- 

If,  upon  a  petition  to  supersede 
by  a  creditor,  where  judgment 
on  a  warrant  of  attorney  is  al- 
loj^ed  by  the  riespondents  to  have 
arisen  out  of  usurious  dealings, 
which  the  petitioner  denies,  the 
validity  of  the  debt  of  the  petitioner 
ought,  in  the  first  instance,  to  be 
ascertained.  Ex  parte  Ifudsottf 
2  Russ.  ^56. 


POLICY  OF  ASSURANCE. 

If  a  trader  effect  a  policy  of 
assurance  on  his  life,  and  assign  it 
to  a  creditor,  and  the  creditor  do 
not  give  notice  to  the  office,  and 
the  office  neither  requires  notice  to 
be  given  to  give  effect  to  the  validity 
of  assignments,  nor  recognizes  such 
notice  when  given,  the  interest  in 
the  policy  passes  to  the  assignees 
under  the  commission.  Wwiams 
V.  Thorp,  2  Sim.  259. 


PROCEEDINGS  IN  EQUITY. 

1.  Proceedings  in  bankruptcy  are 
not  proceedings  in  equity.  Crawder 
V.  Davies,  SY.&J.  438. 

2.  A  demurrer  does  not  lie  to  a 
bill  by  assignees,  on  the  ground  that 
it  does  not  state  tlie  suit  to  be  in- 
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stituted  with  consent  of  the  credi- 
tors or  of  the  commissioners.  JciMi 
V.  Yatt»,  3  Y.  &  J.  S7S. 


PROOF. 

1.  If  a  trader  agree  to  purchase 

§oods,  to  be  delivered  on  a  future 
ay,  which  has  not  arrived  when 
the  commission  issue,  the  difference 
between  the  value  of  the  goods  and 
the  purchase  money  is  not  proveable. 
Boozman  v.  Nasht  9  B.  &  C.  HS. 

2.  Where  a  creditor  is  disabled 
by  a^e  and  imbecility  of  mind  from 
provmg,  by  his  own  oath,  a  debt 
against  the  estate  of  a  bankrupt, 
the  commissioners  will  be  directed 
to  admit  the  proof  upon  such  evi- 
dence as  shall  be  satisfactory  to 
them,  though  the  debt  be  of  con- 
siderable amount.  Ex  parte  Clarke, 
in  the  matter  of  Wau^h,  2  Russ. 
575. 


PURCHASER. 

A  bond  fide  purchaser,  for  ready 
money,  of  goods  fsold,  after  an  act  of 
bankruptcy,  without  notice,  is  en- 
titled to  retain  them  under  a  com- 
mission which  issues  within  two 
months,  if  the  assignees  do  not 
repay  the  money,  (a)  Hill  v.  Far- 
ndh  9  B.  &  C.  45. 


RECEIVER. 

A  receiver,  who  had  omitted  to 
account  regularly,  became  bank- 

(a)  But  whether  tlie  assignees  could  pay 
the  money  and  rescind  the  contract  is  not 
Mitled. 


rupt,  being  indebted  to  the  trust 
estate  in  a  large  sum ;  and  for  some 
time  no  steps  were  taken  to  have 
his  accounts  duly  passed:  Held, 
that,  under  the  particular  circum- 
stances of  the  case,  his  sureties 
were  not  liable  to  pay  interest  on 
the  balance  found  due  from  him, 
though  he  himself,  if  solvent,  would 
have  had  to  pay  such  interest.  DaW' 
son  v.  Raynes,  2  Russ.  466. 


REFERENCE. 

If  country  bankers  in  embarrass- 
ment, and  after  they  have  stopped 
payment,  deliver  to  their  London 
Danker,  upon  the  faith  that  assis- 
tance will  be  given  by  him,  bills  and 
notes  of  such  an  amount  that,  if  as- 
sistance is  not  given,  the  bank  must 
fail,  and  such  assistance  is  not  given, 
it  is  a  preference,  although,  at  the 
time,  there  is  not  any  contemplation  * 
of  an  act  of  bankruptcy.  Simpson 
V.  Sikesy  6  M.  &  S.  316. 

2.  It  has  been  ruled,  that  a 
fraudulent  gift  of  money,  in  con- 
templation of  insolvency,  may  be 
avoided  by  the  assignees.  AbeU  v. 
Danielly  1  Moody  &  M.  371. 

3.  It  has  been  ruled,  that  tlie 
delivery  of  goods  upon  a  threat  of 
arrest  is  not  a  payment  witliin  sec- 
tion 82.  Smitn  v.  Moon,  1  Moody 
&  M.  458. 


REFERENCE    TO    COMMlS- 
SIONERS. 

A  reference  to  the  commission- 
ers, to  revieiV  the  proof  of  the  trad- 
ing and  of  the  petitioning  creditor's 
debt,  substituted  for  the  trial  of  an 
issue  as  to  the  vahdity  of  the  com- 
mission. Ex  parte  Hudson,  in  re 
Ramsden,  2  Russ.  456. 
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.      REPUTED  OWNERSHIP. 

1.  If  notice  of  the  assignment  of 
a  policy  of  assurance  on  a  life  is 
not  given  to  the  insurers,  it  remains, 
upon  the  bankruptcy  of  the  assignor, 
in  his  order  and  aisposition,  although 
the  office  do  not  require  notice,  and 
keep  no  book  or  registry  of  notices 
which  might  be  given.  WilUamt  v. 
7%<W7>,  2Sim.  257. 

2.  If,  after  a  chariot  is  built  and 
paid  for,  and  after  it  is  finished,  the 
purchaser  direct  a  front  seat  to  be 
added,  but,  the  coachmaker  being 
slow  in  the  execution  of  the  addi- 
tion, the  purchaser  sends  for  the 
chariot  six  or  seven  times,  and  the 
coachmaker  promises  to  deliver  it ; 
and,  subsequently,  the  purchaser, 
being  dissatisfied,  orders  the  cha- 
riot to  be  sold,  and  it  is,  according 
to  the  custom  of  trade  in  such  case, 
standing  in  the  coachmaker*8  ware- 
house for  that  purpose,  tlie  front 
seat  not  having  been  added,  when 
a  commission  issues  against  the 
coachmaker,  the  chariot  does  not 
pass  to  the  assignees.  CamUhers 
V.  Paynty  5  Bing.  270. 


SfiTOFF. 

1.  If  a  debtor  write  to  his  creditor, 
saying :  **  Inclosed  please  to  receive 
two  bills,  value  l,74(tf.,  which  place 
to  our  credit ;  and  we  have  to  re- 
quest that  you  will  pay  in  cash  and 
in  course  900^  on  our  account  to 
Messrs.  Ransom  and  Co.,  bankers ; 
and  that  you  will  place  the  balance, 
when  discounted,  to  our  credit;*' 
and  if  the  letter  arrive  afler  the 
creditor  has  stopped  payment,  and 
the  creditor  do  not  procure  the  bills 
to  be  discounted,  he  cannot  set-off 
any  part  of  the  proceeds  against  his 


debt.  Bttehofum  v.  FkuUay,  9  B.& C. 
740. 

2.  If  bills  are  sent  b^  a  debtor  to 
a  creditor  for  a  specific  purpose, 
the  creditor  cannot  apply  them  to 
another  purpose.  Buchanan  v. 
J^wrffay,  9B.&C.748. 


SHORT  BILLS. 

If  short  bills  are  delivered  by 
a  banker,  on  the  eve  of  his  bank- 
ruptcy, to  a  third  person,  who  re- 
ceives payment,  and  pays  the  money 
to  the  assignees,  trover  does  not  lie, 
but  assumpsit.  Tennaniy.  Strachan, 
1  Moody  &  M.  878. 


SOLICITOR. 

It  is  not  requisite  that  a  bill  for 
business  in  bankruptcy  should  be 
taxed  under  6  Geo.  4.  c.  16.  s.  14. 
before  the  commencement  of  an 
action.  Crowder v. Dames,  SY&J, 
488. 

2.  An  attorney's  bill  for  business 
in  bankruptcy  need  not  be  deli- 
vered to  the  assignees  a  month 
before  an  action  is  commenced. 
Crowder  v.  Daviesy  8  Y.  &  J.  483. 


SURETY. 

1.  A  creditor,  pending  an  action 
on  a  guarantee  against  a  surety,  who 
contests  the  question  of  his  liu)ility, 
proves  the  debt  under  a  commission 
of  bankrupt  against  the  principal 
debtor,  ana  by  his  signature  enables 
the  bankrupt  to  obtain  his  certi- 
ficate, though  the  surety  had  given 
him  notice  not  to  sign  it ;  the  surety 


Digitized  by  VjOOQIC 


DIGESTED  INDEX. 


IB  not  tharebjr  diacharg^  from  his 
liability  on  the  guarantee.  Browne 
V.  Cbrr,  2  Riw.  600. 

2.  A  surety  for  a  lessee  is  liable 
in  respect  of  breaches  of  corenant. 
which  accrue  after  the  date  of  a 
commission  against  the  lessee,  but 
before  the  delivery  up  of  the  lease 
by  the  bankrupt  to  the  lessor  under 
6  G.  4.  c.  16.  s.  75.  Tudk  y.Fymm, 
GBing.SSO. 

SURRENDER. 

Time  enlarged  for  bail  to  sur- 
render their  principal,  who  had 
i)ecome  a  bankrupt,  for  the  purpose 
of  his  examination.  Offley  and  oihers 
y.DiMn$,6M.&  S.  S48. 


TRADING. 

1.  If  a  person  manufacture  bricks 
from  his  own  estate,  and,  according 
to  the  usual  mode  of  burning  the 
clay  into  bricks,  he  buys  chalk  and 
bums  it  with  the  clay,  not  for  the 
purpose  of  carrying  on  lime-burn- 
ing as  a  business,  but  as  the  most 
convenient  mode  of  burning  the 
clay  into  bricks,  it  is  not  a  trading, 
although  the  use  of  the  dialk  was 
not  necessary  for  the  paanufactare 
of  the  bricks,  and  he  subsequently 
sell  the  lime  produced  in  the  pro- 
cess. Paul  V.  DowUnfff  1  Moody 
&M.  267. 

2.  If  a  person  bum  chalk,  not  the 
produce  of  his  own  land,  and  sell 
the  lime,  it  is  a  trading.  Paul  v. 
DowUng,  1  Moody  8c  M.  267* 

S.  A  person  who  bums  chalk,  the 
produce  of  his  own  land,  and  sells 
the  lime,  is  not,  as  it  seems,  a  trader. 
jRom/  v.  Bawling,  1  Moody  &  M.  267. 

4.  A  man  is  not  a  trader  for 
manu&cturing  and  selling  bricks, 


the  produce  of  his  own  estate. 
Paul  Y.BowUnff,  1  Moody  &M.  267. 
5.  Ifalime-buraer  commence  the 
building  a  large  mansion4iouse  on 
his  estate,  and  employ  nearly  all 
the  bricks  and  lime  made  at  the 
kiln,  and  considerable  quantities  of 
lime  besides  for  that  purpose,  and 
from  the  time  of  commencing  the 
buildinff  he  continues  to  purchase 
chalk,  but  very  nearly  discontinues 
any  sale  of  hme,  except  in  some 
few  instances,  and  generally  un* 
der  particular  circumstances,  as  to 
be  spread  on  the  lands  of  tenants 
or  neighbours,  or  to  be  used  in  the 
repairs  of  houses  in  the  parish, 
on  some  reason  of  urgent  haste, 
and  there  are  some  instances  in 
which  no  such  explanation  is  given, 
but  in  every  case  the  lime  is  paid 
for,  and  the  whole  quantity  sold 
does  not  exceed  five  quarters,  dur»» 
ing  a  period  in  which  the  kiln  has 
produced  not  less  than  900  quarters 
of  lime,  of  which  the  rest  is  em- 
ployed about  the  building,  the 
question,  whether  this  is  a  con* 
tinuance  of  the  trading,  depends 
upon  its  having  been  with  intent  to 
keep  the  trade  in  existence  after 
the  house  was  finished,  or  merely 
to  accommodate  the  purchasers. 
Paul  v.  Bowling,  1  Moody  &  M.  267. 

6.  A  trading  which  ceased  before 
the  6  G.  4.  c  16.  took  effect,  irill 
not  support  a  commission  issued 
after  that  time.  Suriee$  v.  EUi$on, 
9  B.  &  C.  750. 

7.  If  a  person  buy  a  piece  of  land 
in  fee,  partly  for  the  purpose  of 
making  bricks,  and  the  payment  is 
to  be  by  instalments,  and  4f.  per 
1,000  is  to  be  paid  to  the  vendor, 
in  part  liquidation  of  the  purchase 
money,  and  bricks  are  made  from 
soil  dug  from  the  land,  and  sold, 
this  is  not  a  trading.  Heome  v. 
Bog9r$,  9  B.  &  a  578. 
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TROVER. 

Trover  will  lie  against  the  as- 
signees, under  a  commission  against 
a  banker,  for  the  proceeds  of  short 
bills  received  by  tne  assignees  after 
the  bankruptcy.  Tennani  v.  Sirch 
cka$h  1  Moody  &  M.  S78. 


TRUST. 


If  country  bankers  in  embarrass- 
ment, and  after  they  have  stopped 
payment,  deliver  to  their  London 
banker,  upon  the  faith  that  assist- 
ance will  be  given  by  him,  money, 
bills,  and  notes,  and  such  assistance 
is  not  given,  and  the  London  banker, 
after  Uie  bankruptcy,  convert  the 
bills  and  notes  into  money,  the 
assignees,  under  a  commission 
against  the  country  bankers,  may 
maintain  assumpsit  for  the  money. 
Simpson  v.  Sikes^  6  M.  &  S.  318. 


WARRANT  OF  ATTORNEY. 

If  a  warrant  of  attomev  is  filed, 
with  an  affidavit  made  by  the  attest- 
ing witness,  which  states  that  he 
"  saw  the  warrant  of  attorney,  bear- 
ing date  the  25th  April  1827,  duly 
signed,  sealed,  and  aelivered,"  but 
does  not  specify  the^v  on  which  it 
was  executed,  the  affidavit  is  net  in 
conformity  with  the  directions  of 
the  3  G.  4.  c.  39.  s.  1  &  2.,  and  the 
warrant  of  attorney,  the-  judgment 


and  execution  thereon,  is  void  as 
against  the  assignees  of  the  defen* 
dant,  and  they  may  maintain  trover 
against  the  sheriff  for  goods  seized 
by  him  under  a  fi.fa.  issued  upon 
such  judgment,  and  sold  after  the 
commission.  DtUon  v.  Edwardsy 
2M.&P.  550. 


WARRANT  OF  COMMIT- 
MENT. 

The  warrant  of  commitment  of  a 
bankrupt,  being  by  mistake  dated 
the  2d  March,  instead  of  the  2d  of 
February :  Held,  that  this  is  not  such 
an  error  as  can  be  amended  under 
the  18th  section  of  Geo.  2.  c.  30. 
Ex  parte  Jf  G^ee  in  f«  ilf<  Cre0, 6  Mad. 
206. 


WITNESS. 

In  an  action,  on  a  bill  of  ex- 
change, against  the  acceptor  for  the 
accommodation  of  the  drawer,  the 
drawer  who  has  obtained  his  cer- 
tificate, is  a  competent  witness  for 
the  defendant,  to  prove  that  the  bill 
had  bean  usuriously  discounted. 
Per  Lord  Tenterden,  C.  J.  Ashion 
V.  Ixmgtiy  1  Moody  &  M.  127* 

2.  It  has  been  ruled,  that  in  an 
action  by  the  assignees  the  bank- 
rupt is  not  a  competent  witness, 
unless  his  release  and  certificate 
is  produced.  Chodhay  v.  Henry^ 
1  Moodv  &  M.  320.  ^on.  in  note 
to  Gooahay  v.  Henry, 
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Ex  piorte  HOLLAND.  — In  the  matter  of  MARSH,        L.  C. 
STRACEY,  FAUNTLEROY,  and  GRAHAM.      October  23, 

1828. 
IN  the  year  1825,  a  petition  was  presented  by  Stone  if  one  of  three 
and  Gahagan,   stating,   that  in  May   1819  there  was  ^'S^^^'" 
standing  in  the  books  of  the  bank  of  England,  in  their  «™>  fro™  *he 
names  jointly  with  Fauntleroy,  17,061/.   I2s.  4fd.,  navy  which  he,  in 
five  per  cent,    annuities,   as   trustees   under    the  will  JjJJneri,  payg 
of  Sir   T.  B.  Plaistow;  that  in  1819,  and  untQ  the  intothebenk. 

ing  house,  and 

death  of  Sibbald,  the  bankrupts  and  Sibbald  were,  withdraws  it,  it 
and  since  his  death  the  bankrupts  continued  to  be,  the  I!^S^(£%int 
bankers  of  such  trust  account ;  that  the  dividends  on  such  *  •»****  ^J  *^« 

„  .      ,     _         _         ,  ,   stock  proprie- 

annumes   were   usually   received   by  FcamUeroyj   and  tor,  although 
credited  to  the  said  account;  that  on  the  26th  of  May  ^^^^^ 
1819  Stracey  attended  at   the  Bank,   and  tendered  a  evidence  against 

^  .  ,   ,        ,       theoonTicted 

power  of  attorney,  purporting  to  be  executed  by  the  felon, 
petitioners  and  Fauntieroy,  authorizing  Marshy  Sibbald,    /     ^t-^7:^^.«^J/-^^<: 
Stracey,  and  Graham,  jointly,  and  each  separately,  to  ^  /tz j^^^    j&m^k  f 
sell,  assign,  and  transfer  all  or  any  part  of  16,000/.  part  of  / /^,^  A'ni^  Au<*  S7^ 
the  said  annuities,  and  indorsed  on  the  back  of  such  power 
a  demand  to  act,  and  by  virtue  thereof  transferred,  as 
Vol.  L  z 
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1828.       the  attorney  of  the  petitioners  and  FaunUeroyy  7,000^ 

"        part  of  such  annuities,  and  signed  receipts,  in  the  usual 

BoL^ND.      form,  for  the  consideration  money ;  that  the  petiticmers 

In  the  matter  ^ever  executed  or  authorized  such  power  of  attorney; 

Marsh  that  the  transfers  were  made  by  Stracey^  in  fulfilment  of 
and  other*,  pi^yj^^g  contracts  of  sale  effected  by  the  regular  broker 
employed  by  the  house  of  Marsh  and  Co.,  pursuant  to 
an  order  received  from  the  house  in  the  usual  course 
of  business;  that  the  consideration  money  for  the 
transfer  by  Stracey  was  received  by  the  broker,  and  by 
him  paid  to  the  account  of  the  house  of  Marsh  and 
Co.,  at  Martin^  SUmey  and  Co.'s,  with  whom  the  house 
of  Marsh  and  Co.  kept  a  banking  account,  and  was 
carried  to  the  credit  of  Marshy  Stracey,  FaunUeroyy 
Grahamy  and  Sibbald;  that  on  the  28th  May  1819 
Graham  attended  at  the  Bank,  and  by  virtue  of  the  said 
power  of  attorney  transferred,  as  the  attorney  for  the  peti- 
tioners and  FaunUeroyy  7,811/.  13^.,  and  signed  receipts 
in  the  usual  form,  as  the  attorney  for  the  petitioners  and 
Faunileroy;  that  such  last  transfers  were  also  made  in 
fulfilment  of  contracts  of  sales  previously  effected  by  the 
regular  broker  of  the  house  of  Marsh  and  Co.,  and  the 
consideration  money  for  such  transfers  was,  after  deduct- 
ing the  amount  of  brokerage,  paid  to  the  account  of 
Marsh  and  Co.  at  Martin  and  Co.'s,  and  duly  carried 
to  their  credit ;  that  the  broker,  upon  all  sales  effected 
by  him  for  the  house  of  Marsh  and  Co.,  allowed 
them  a  moiely  of  the  usual  commission,  and  did  so 
upon  these  several  sales  ;  that  notwithstanding  such 
transfers,  the  dividends  which  would  have  become  due 
on  the  sum  of  17,06U  12*.  4,4.  annuities  were  regularly 
credited  by  Marsh  and  Co.  in  the  trust  account,  as  if  the 
same  continued  to  be  received  at  the  Bank;  that  the 
several  sums  o£  annuities  so  transferred  had  become 
mixed  and  blended  with  other  sums  in  the  names  rfthe 

13 
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transferrees,  and  could  not  then  be  followed  so  as  to  be        1828. 

distinguished.  — 

Ex  parte 

The  petition  prayed  permission  to  prove  the  16,000/.  j^  the  master 

against  the  joint  estate  of  Marsh  and  Co.  o^ 

Marsh 

It  appeared  upon  the  affidavits  that  these  transfers 

were  all  effected  by  the  forgery  of  Fauntlerof/,  and  were 

a  fraud  by  him  upon  his  partners. 

Upon  this  petition  the  Lord  Chancellor  (Lord 
EUon)  on  the  13th  of  May  1825>  ordered  the  following 
issue  to  be  tried  in  the  Court  of  King's  Bench :  "  Whe- 
ther the  bankrupts  were,  at  the  date  and  issuing  of  the 
commission  against  them,  indebted  to  Stone  and  Gahagan 
and  FaufUleroy  in  the  sum  of  16,000/.,  or  in  any  and 
what  other  sum ;  and  directed  that  no  objection  should  (a) 
be  taken  to  the  proceeding  to  the  final  determination  of 
such  issue,  on  the  ground  that  Fauntieroy  was  interested 
as  a  trustee  jointly  with  Stone  and  Gahagan^  and  also  a 
partner  with  Marshy  Straceyj  and  Graham.^* 

On  the  trial  of  such  issue  a  verdict  was  found  in  the 
affirmative,  subject  to  the  opinion  of  the  Court,  whether 
the  &ct  of  the  letter  of  attorney  being  forged  affected 
the  right  of  the  plaintii&  to  recover,  (h) 

(a)  The  words  of  the  order,  as  mination  of  the  said  issiw,  on 

far  as  relates  to  this  point,  are  as  the  ground  that  the  said  Henry 

follow :   ^  Whether  the  above-  FaunUeroy   was    interested    as 

named  bankrupts  were,  at  the  date  trustee  jointly  with  the  said  Wm, 

and  suing  forth  of  the  commission  Slime  and  Henry  Gahagan^  and 

ofbankrupt  against  them,  indebted  also  a  partner  with  the  said  Wm. 

to  Wm,  Stone,  Henry  Gahagan,  Marth,  Jomas  Henry    Siracey, 

and  Henry  FaunHeKoy,  in  the  sum  and  George  Edward  Graham,** 
of  16,000/!.,  or  in  any  and  what        (b)  The  case  at  Nisi  Prius  is 

other  sum  of  money ;  and  that  reported  in  1  Ryan  4*  Moody, 

upon  the  trial  of  the  said  issue,  56H.  The  following  is  the  direc- 

no  objection  should  be  taken  to  tion  of  the  Chief  Justice: 
the  proceeding  to  the  final  deter-       **  Abbott,  Lord  C.  J.    In  sum- 

z2 
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1B2B. 

JEx  parte 

BOLLAKD. 

In  the  matter 

of 

Marsh 

and  others. 


This  case  was  ai^ued  in  the  Court  of  King's  Bench 
in  Easter  Term  1827,  when  it  was  adjudged  that  the 
debt  was  proveable.  (a) 


ming  up  to  the  jury.    The  ques- 
tion in  this  case  has  evidently 
arisen  out  of  the  forgery  of  this 
power  of  attorney;  but  as  the 
considerations  on  that  point  are 
entirely  matter  of  law,  and  in- 
voWe  very  great  difficulty ,  I  think 
the  parties  ought  to  have  the 
benefit  of  a  more  mature  deli- 
beration than  can  be  given  here 
to  that  point    The  only  way 
that  this  question  can  be  put  to 
you  is  to  assume  that  the  power 
is  valid,  and  then  see  whether  or 
no  the  defendants  are  answerable 
for  this  sum  of  money,  and  we 
must  view  the  question  as  if  the 
same  person  were  not  answerable 
on  both  sides.    Now  taking  the 
power  as  valid,  you  find  that  it 
authorizes  all  and  each  of  the 
partners  to  act  upon  it;   that 
two  of  them   do   in  fact  act; 
each  signs  the  receipt  for  the 
part  transferred    by  him ;    the 
broker  receives  the  money  and 
pays  it  to  Martin  and  Co.  to  the 
credit  of  Marth  and  Co.    Upon 
these  fiEu;ts  the  money  most  un- 
^esttonably  was  paid  to  Marth 
and  Co.,  or  to  their  credit.    But 
then  it  is  said  that  they  are  not 
answerable,  because  by  their  pe- 
culiar and  extraordinary  mode  of 
conducting  their    business,  the 
money  never  found  its  way  to 
their  use.    That  may  be  good  as 


between  them  and  FautUleroy, 
but  as  between  them  and  the 
plaintiffs  it  cannot  by  posability 
be  any  defence,  that  they  have 
suffered  one  of  thdr  own  part- 
ners to  embezzle  it.  But  they 
say  also  that  FauttUeroy  was  one 
of  the  persons  entitled,  and  that 
he  has  drawn  it  out,  and,  there- 
fore, they  are  not  answerable. 
Now  if  two  persons  give  a  power 
of  attorney  to  bankers  to  sell 
out  their  joint  stock,  the  bankers 
ought  to  place  the  proceeds  to 
thdr  joint  account,  and  both 
ought  to  draw.  If  it  is  meant 
that  the  money  should  be  paid 
to  one,  an  authority  ought  to  be 
given  to  that  effect  to  the  bank- 
ers :  that,  in  my  experience,  has 
been  the  ordinary  practice.  If 
you  are  of  opinion  that  this  is 
the  usual  mode  of  dealing,  then, 
as  against  the  other  two,  it  is  no 
defence  that  the  payment  has 
beeii  made  to  one  only  of  several 
who  are  jointly  entitled  to  re- 
ceive It.  If,  according  to  the 
ordinary  course  of  business,  he 
was  not  solely  entitled  to  receive 
this  money,  then  payment  to  him 
is  no  discharge,  and  you  will  find 
your  verdict  accordingly.'* 

(a)  The  report  of  thb  aigu- 
ment  and  judgment  hia6  B,^ 
C.S51.  The  judgment  was  as 
follows : 
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A  petition  for  a  new  trial  was  presented   by  the 
assignees,  which  was  refused  by  the  Lord  Chancellor 


Lord  Tenterden,  C.  J.,  now 
delivered  the  judgment  of  the 
Court,  and  after  stating  the!  facts 
of  the  case,  proceeded  as  follows : 
^  The  defendants  in  this  case 
are,  by  the  order  of  the  Lord 
Chancellor,  prevented  from  tak- 
ing any  objection  on  account  of 
the  particular  situation  of  H. 
FaufUleroy,  as  being  both  a  pro- 
prietor of  the  stock  sold,  and  a 
partner  in  the  banking  house; 
and  the  case  is,  therefore,  to  be 
considered  as  a  case  between 
the  plaintiffl,  proprietors  of  navy 
five  per  cent^  annuities,  on  the 
one  part,  and  the  defendants,  as 
a  banking  house,  on  the  other 
part.  And  it  appears  by  the  case, 
that  the  defendants'  house,  by 
means  of  sales  of  the  annuities 
made  under  the  orders  of  the 
house,  and  transfers  signed,  part 
by  one  of  the  defendants  and 
part  by  another,  received  the 
price  and  proceeds  of  the  annui- 
ties; that  the  money  was  paid 
by  the  broker,  who  effected  the 
sales,  into  the  defendants'  house 
by  a  payment  to  their  agents  in 
the  city ;  that  it  was  so  paid  ge- 
nerally, and  was  never  appro- 
priated by  the  house  to  any 
particular  account;  not  to  the 
account  of  H.  FaurUierojf,  as 
was  assumed  in  one  part  of  the 
argument  for  the  defendants; 
nor  to  the  account  of  the  trus- 


tees, who  had  not,  in  fact,  any 
account  with  the  house;  nor 
to  the  account  of  the  exe- 
cutors of  the  person,  of  whose 
estate  these  annuities  had  formed 
a  part,  and  who  had  an  account 
with  the  house;  and  therefore, 
being  so  paid  in,  and  not  placed 
to  any  particular  account,  cannot 
have  been  drawn  out,  but  must 
be  taken  to  have  remained  in 
the  hands  of  the  house  at  the 
time  of  the  bankruptcy.  Upon 
this  state  of  facts  it  cannot  be 
doubted  that  it  was  the  duty  of 
the  house  to  place  the  money  to 
the  credit  of  the  trustees,  and 
retain  it  for  their  use,  and  sub- 
ject to  their  order,  and  tfakt  no 
ignonmce  on  the  part  of  any  of 
them,  even  supposing  all  but  one 
to  have  been  ignorant  of  the 
facts  (which,  howevisr,  cannot 
have  been),  nor  any  neglect  on 
the  part  of  the  bouse,  arising 
from  a  misplaced  confidence  re- 
posed by  them  in  one  of  them- 
selves, or  otherwise,  to  which 
the  plaintifis  were  no  parties, 
can  deprive  the  plaintifi  of  their 
right  to  thar  money.  And  these 
facts  were  all  that  it  was  incum- 
bent on  the  plaintiffs  to  prove 
in  order  to  shew  their  right  to 
the  money.  It  was  not  neces- 
sary for  them  to  shew  that  the 
sale  of  the  annuities  was  made 
with  their  authority ;  for  even 


1828. 
Ex  parte 

BOLLAND. 

In  the  matter 

of 

Marsh 

and  others. 
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1828. 

JSx  parte 

Holland. 

In  the  matter 

of 

Marsh 

and  others. 


(IxMTd  Lyndhur8t)y  and  another  petition  was  presented  by 
Stone  and  GaAagan,  upon  which  the  Lord  Qiancellor 


if  made  without  their  authority, 
and  by  an  act  wrongful  toward 
them,  they  might  by  law  waive 
the  wrong,  and  demand  the 
money,  as  is  done  in  many  other 


**  The  other  facts  stated  in  the 
case,  of  which  one  alone  is  of 
any  importance,  are  brought  for- 
ward on  the  part  of  the  defend- 
ants, and  it  remains  to  be  con- 
sidered whether  that  fact  defeats 
the  plaintiffi'  claim.    That  fact 
is,  that  the  transfers  were  made 
under  a  forged  power  of  attor- 
ney, forged  by  H.  Faunilerqy,  a 
member  of  the  defendanu'  house. 
The  authority  was  forged  by  and 
not  to  him ;  the  instrument  does 
not  profess   to  give  him    any 
authority  to  sell  the  annuities; 
the  authority  is  expressed  to  be 
given  to  the  other  members  of 
the  house  jointly  and  severally, 
and  could  not  be  executed  by 
some  of  them,  as,  in  fact,  it  was. 
They  ought   to    have   satisfied 
themselves  of  the  validity  of  the 
authority  before  they  acted  upon 
it.    This  forgery  was  a  capital 
felony;  and  it  is,  therefore,  urged 
on  behalf  of  the  defendants,  that 
there  has  been  no  valid  transfer 
of  the  annuities;  that  the  Bank 
of  England  is  answerable  to  the 
plaintiffi  for  having  permitted 
the  transfers  to  have  been  made 
without  their  authority;  and  that 


the  buyers  are  also  answerable  as 
having  tdken  by  purdiase  from 
persons  who  had  no  authori^  to 
selL    It  is  not  necessary  to  say 
whether  the  plaintiffi  had  or  had 
not  these  remedies,  or  either  of 
them ;  because,  generally  speak- 
ing, where  an  injured  party  has 
different   remedies  against  dif- 
ferent persons,   he   may  elect 
which  he  may  pursue;  so  that 
the   question  is,   whether   the 
plaintifi  have  the  remedy  they 
now  seek  ?    The  transfers  were 
made,  and  the  money  reottved, 
in  pursuance  of  a  fdony  com- 
mitted by  a  member  of  the  de- 
fendants' house.    Can  the  bouse 
set  up  this  felony  as  an  answer 
to    the   plaintiffs'  claim?     In 
general,  a  man  cannot  defend 
himself  against   a  demand  by 
shewiqg,  on  his  part,  that  it 
arose  out  of  his  own  miscon- 
duct, according  to  the  maxim, 
'  Nemo  allegans  suam  turpita- 
dinem  est  audiendus.'    There  is, 
indeed,  another  rule  of  the  law 
of  England,  viz.  that  a  man  shall 
not  be  allowed  to  make  a  felony 
the  foundation  of  a  civil  action ; 
not  that  he  shall  not  maintain 
a  civil  action  to  recover  from  a 
third  and  innocent  person  that 
which  has  been  feloniously  taken 
from  him;  for  this  he  may  do, 
if  there  has  not  been  a  sale  in 
market-overt ;  but  that  he  shaU 
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ordered  that  the  debt  should  be  proved, 
judgment  was  as  follows : 


His  lordship's        1828. 


not  sue  the  felon ;  and  it  may  be 
admitted  that  he  shall  not  sue 
others  together  with  the  felon, 
in  a  proceeding  to  which  the  felon 
is  a  necessary  party,  and  wherein 
hb  claim  appears,  by  hb  own 
shewing,  to  be  founded  on  the 
felony  of  the  defendant.   Gibson 
v.  Mmet,     This  is  the  whole 
extent  of  the  rule.    The  rule  is 
found  on  a  principle  of  public 
policy;   and  where  the  public 
policy  ceases  to  operate,  the  rule 
shall  cease  also.    This  point  was 
▼ery  ably  shewn  in  the  argument 
on  the  behalf  of  the  plaintiis. 
Hie  authorities  were  quoted,  and 
need  not  be  repeated;  and  it 
was    shewn    that    the   famMiar 
phrase,  *  the  action  is  merged  in 
the  felony,'  is  not  at  all  times 
abd  literally  true.    Now,  public 
policy   requires    that   offenders 
against  the  law  shall  be  brought 
to  justice;  and  for  that  reason 
a  man  b  not  permitted  to  ab- 
stain from   prosecuting  an   of- 
fender by  receiving  back  stolen 
property,  or  any  equivalent  or 
composition  for  a  felony,  with- 
out suit ;  and,  of  course,  cannot 
be  allowed  to  maintain  a  suit  for 
such  a  purpose.    But  it  is  not 
contended  that  any  such  policy 
or  rule  b  applicable  to  the  pre- 
sent case :  the  offender  has  suA 
fered  the  extreme  sentence  of 


the  same  kind.  It  does  not 
appear  that  the  plaintiffs  had 
any  knowledge  of  the  particular 
forgery  mentioned  in  this  case, 
at  such  a  time  as  might  have 
enabled  them  to  bring  the  of^ 
fender  to  justice  sooner,  or  even 
if  they  had  been  acquainted  with 
the  fact  of  the  forgery,  that  they 
could,  in  ignorance  of  the  place 
of  the  forgery,  and  of  the  neans 
by  which  the  forged  instrument 
was  placed  in  theBank  of  England, 
have  instituted  a  prosecution  with 
success ;  and  it  was  very  properly 
admitted  by  the  learned  counsel 
for  the  defendants  that  he  could 
not  contend  that  an  action  might 
not  be  maintained  after  convic- 
tion of  the  felon.  But  it  was 
contended  that  the  maxim  of 
ratifying  a  precedent  unautho- 
riied  act,  and  taking  the  benefit 
of  it,  cannot  apply  to  a  void  or 
a  felonious  act,  and  that  here 
the  plaintiffs  were  seeking  to 
ratify  the  felonious  act  of  Henry 
Fawiiieroyf  and  were  making 
that  act  the  ground  of  thdr 
demand.  In  this  latter  assertion 
lies  the  fallacy  of  the  defendants' 
argument.  The  assertion  is  in- 
correct in  fact;  the  plaintiffs  do 
not  seek  to  ratify  the  felonious 
act;  they  do  not  make  that  act 
the  ground  of  their  demand. 
The  ground  of  their  demand  b 


Sjt  parte 

BoLLAND. 

In  the  matter 

of 

Marsh 

and  others. 


the  law  for  another  offence  of   the  actual  receipt  of  the  money 

z4 
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1828.  The  Lord  Chancellor  : — 

E*  parte  Adverting  to  the  statement  of  facts  that  has  been 

In^e^^ter  P^^^ented  for  my  consideration,  I  cannot  bring  myself 
of  to  entertain  any  doubt  upon  this  case.   If  I  am  incorrect 

and  others,  i^  ™y  view  of  the  evidence,  I  may  alter  my  opinion ; 
but,  at  present,  from  what  I  have  collected,  the  facts 
are  these :  —  The  petitioners  and  H.  Faunikroy  were 
entitled,  as  trustees,  to  certain  stock :  under  a  joint  and 
several  power  of  attorney  to  the  members  of  the  house 
of  Marsh  and  Co.,  (purporting  to  have  been  executed 
by  the  petitioners  and  Fcnmtlerayf)  one  member  of  the 
house  went  to  the  Bank  of  England,  and  sold  out  a  part 
of  the  stock ;  upon  a  subsequent  occasion  another  mem- 
ber of  the  house  went  to  the  Bank,  and  sold  out  another 
part  of  the  stock;  the  proceeds  were  paid  into  the  house 
of  Martin  and  Co.,  who  were  the  bankers  of  Marsh  and 
Co.  I  think,  therefore,  in  point  of  law^  that  the  pay- 
ment of  the  proceeds  of  this  stock  into  the  house  of 
Martin  and  Co.  was  a  payment  of  the  proceeds  into  the 

produced  by  the  sale  and  transfer  in  lieu  of  a  prosecution  for  the 
of  their  annui^es.  The  sale  was  felony,  a  defence  of  another 
not  a  felonious  act,  neither  was  kind  would  be  given.  But  thu 
the  transfer,  nor  the '  receipt  of  is  not  the  present  case^  and  not 
the  money.  The  felonious  act  being  so,  we  think  the  plaintifi 
was  antecedent  to  all  these,  and  may  entirely  pass  by  the  felony, 
was  complete  without  them,  and  and  rely  on  the  transfer  and 
was  only  the  inducement  to  the  receipt  of  the  money,  and  that 
Bank  of  England  to  allow  the  the  defendants  cannot  protect 
transfer  to  be  made.  If  public  themselves  against  the  demand 
policy  had  required  that  the  felo-  for  the  money  which  they  have 
nious  inducement  should  prevent  received,  by  shewing  this  felony 
a  claim  to  the  money  afterwards  on  the  part  of  one  of  the  mem- 
received,  as  it  would  do  if  an  bers  of  their  house.  Thepostea, 
action  were  brought  against  the  therefore,  is  to  be  delivered  to 
felon  for  the  money  received  by  the  plaintiff." 
a  transfer  obtained  by  his  felony 
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house  of  Marsh  and  Co.     The  moment  the  payment        1828. 
was  made  to  Martin  and  Co.,  the  amomit  paid  stood        

there  to  the  use  of  Marsh  and  Co.  Holland. 

In  the  matter 
Then  as  to  what  subsequently  took  place :  FaunUeroy  ^^ 
drew  out  a  part,  or  the  whole,  of  this  money ;  but  in  and  others, 
what  character  did  Faurttleroy  draw  it  out  ?  if  he  drew 
it  out  as  a  member  of  the  firm,  that  will  not  exonerate 
Marsh  and  Co.  firom  their  liabiUty :  if  he  drew  it  out  in 
his  character  of  trustee,  he  had  no  right  so  to  draw, 
because  the  other  trustees  were  necessary  parties,  and 
ought  to  have  signed  with  him.  I  agree,  therefore,  with 
the  opinion  expressed  in  the  judgment  of  the  Court  of 
King's  Bench,  that  this  money  is  to  be  considered  as 
remaining  in  the  house  of  Marsh  and  Co.  at  the  time  of 
the  bankruptcy,  and,  remaining  in  the  house  at  the  time 
of  the  bankruptcy,  it  belongs  to  the  trustees,  and  that 
they  are  entitled  to  prove  for  the  amount.  It  does  not 
appear  to  me,  when  the  facts  are  examined  and  con- 
sidered together,  that  any  doubt  arises  upon  the  e£Pect  of 
them.  I  am  not  now  considering  the  only  point  upon 
which  any  doubt  could  be  entertained,  namely,  the 
felony  committed  by  FauntUroy;  that  has  not  been  pre- 
sented for  my  consideration,  nor  have  any  arguments 
been  addressed  to  me  to  shew  that  the  Court  of  King's 
Bench  came  to  a  wrong  conclusion  upon  that  point* 
Upon  the  transaction,  as  I  have  stated  it,  no  doubt 
whatever  can  be  entertained,  and  I  think  the  petitioners 
are  entitled  to  prove. 

On  the  31$t  July  1828,  a  petition  was  presented  by 
the  assignees,  stating  that  since  the  proof  was  made, 
the  assignees  had  been  advised  that  the  judgment  of  the 
Court  of  King's  Bench  was  erroneous,  inasmuch  as  it 
proceeded  on  the  assumption  that  the  stock  of  Stone  and 
Gahagan  had  been  transferred,   and    that  Stone  and 
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1828.       Gahagan  might  therefore  elect  to  proceed,  either  agamst 

Marsh  and  Co.  or  the  Bank  of  England ;  whereas  the 

Holland,  supposed  transfer  of  stock,  haying  been  under  a  fiurged 
In  the  matter  power  of  attorney,  in  no  way  operated  upon  the  interest 
Mausb  of  the  owner  of  the  stock,  nor  occasioned  any  such  injury 
and  others.  ^^  damage  as  could  give  the  owner  of  the  stock  a  right 
to  prove  against  the  bankrupts ;  that  even  i£  Stone  and 
Gahagan  had  such  right  of  election,  yet  that  they  had, 
in  point  of  feet,  elected  to  proceed  against  the  Bank,  and 
had  entered  into  an  agreement  with  the  Bank  by  which 
their  claim  was  recognized,  and  the  Bank  had  engaged  to 
replace  the  amount  of  the  stock,  upon  Stone  and 
Gahagan  first  coming  in  to  prove  against  the  bankrupts' 
estate,  and  assigning  such  proof  to  them ;  that  the  fact 
last  stated  did  not  form  any  part  of  the  special  case  upon 
which  the  Court  of  King's  Bench  pronounced  its  judg- 
ment ;  that  these  objections  were  not  brought  under  the 
notice  of  the  Court  when  the  order  of  the  26th  of 
July  1827  was  pronoimced;  and  the  petition  prayed  that 
the  said  order  might  be  reversed,  or  that  the  petitioners 
might  be  permitted  to  file  a  bill  in  the  Court  of  Chancery 
to  reverse  the  said  order,  and  that  the  proof  might  be 
expunged. 

This  petition  came  on  to  be  heard  on  23d  of  October 
1828. 

The  Attorney  General  and  Mr.  Seijeant  Bosanquet^ 
Mr.  Bicherstethj  and  Mr.  Phillimore  objected  to  the 
petition  being  heard,  on  the  ground  that  it  was  an  appli- 
cation for  a  new  trial,  which  had,  on  a  former  petition, 
been  refused,  and  in  which  the  parties  had  acquiesced; 
as  the  debt  had,  in  obedience  to  the  order,  been  proved ; 
and  as  no  new  matter  was  stated  as  a  foundation  for  a  new 
application. 
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The  objection  was  ovemiled.  (a)  18S8* 

E»  paric 
(a)  The  following  is  a   note  of  what  passed  on  this      Bolland. 
point;  In  the  matter 

Mr.  Serjeant    Wilde^    Mr.  Suffden,   Mr.  Mantoffu,    and        ILuuh 
Mr.  Knight  for  the  petitioners : —  Bod  otheraw 

Upon  the  petition,  on  which  the  new  trial  was  refiised, 
there  was  not  any  argument  upon  the  decision  in  the  Court 
of  King's  Bench,  which,  at  that  time,  had  not  been  reported, 
and  was  assumed,  as  it  naturally  would  be,  to  be  correct 
in  law;  and  on  that  supposition  the  Lord  Chancellor's 
judgment  was  founded.  The  report  of  your  Lordship's 
judgment  states  as  follows:  ^M  am  not  now  considering 
the  only  point  upon  which  any  doubt  could  be  enter- 
tained, that  is,  the  felony  committed  hy  Fcntnikroy ;  that 
has  not  been  presented  for  my  consideration,  nor  hare  any 
arguments  been  addressed  to  me  to  shew  that  the  Court 
of  King's  Bench  came  to  a  wrong  conclusion  upon  that 
point." 

Since  the  order  was  made,  the  case  has  been  reported, 
and  it  has  been  represented  by  us,  who  advise  the  assig- 
nees, that  the  decision  of  the  £jng*s  Bench  is  erroneous 
in  point  of  law ;  and  even  if  it  be  not,  that  it  does  not  war- 
rant the  position  that  the  debt  is  proveable.  The  question 
now  is,  whether  the  Lord  Chancellor,  sitting  in  bankruptcy, 
will  not  hear  such  reasons  as  can  be  urged  why  a  large  debt, 
which  we  say  is  not  proveable,  ought  not  to  stand  upon  the 
proceedings:  when  it  is  the  constant  practice  of  this 
Court  to  rehear  any  order,  where  there  is  reason  to  suppose 
that  the  application  is  advisedly  made.  That  it  is  so  made 
appears  from  the  allegations  with  which  the  petition  con- 
cludes, and  which  are  as  follows:  ^'  That  the  petitioners 
have  been  advised  that  the  judgment  of  the  King's  Bench 
is  erroneous,  inasmuch  as  it  proceeded  upon  an  assumption 
that  the  stock  of  Stone  and  Gahagan  had  been  transferred, 
and  that  they  might  therefore  elect  to  proceed  either 
against  the  bankrupt  or  against  th^*  Bank ;  whereas  the 
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1828.  Mr.  Seijeant  JVUdCy  Mr.  Sugden,  Mr.  Moniaguj  and 

Mr.  Knight  for  the  petitioners : — 

Ex  parte 

BW.LAND.  ^f^gj.  g^jjjg  preliminary  observations,  and   after  as- 

of  suming  that  in  general,  to  entitle  a  creditor  to  prove 

j^jjj^^g^     under  a  commission,  there  are  three  requisites : 

1st  He  must  be  entitled  to  maintain  an  action  against 

the  bankrupt. 

2d.  The  action  must  be  on  a  contract;  and 

3d.  It  must  be  maintainable  before  the  commission 

issued. 


petitioners  were  advised  that  the  supposed  transfer  having 
been  under  a  forged  power,  in  no  way  operated  upon  the 
interest  of  the  owners  of  the  stock,  nor  occasioned  any  real 
injury  or  damage,  as  could  give  the  owners  aright  to  prove 
against  the  bankrupts :  and  that  they  were  further  advised, 
that  if  Stone  and  Gahagan  had  such  right  of  election,  yet 
that  they  had,  in  point  of  fact,  elected  to  proceed  against 
the  Bank,  and  had  actually  entered  into  an  agreement  with 
the  Bank,  by  which  their  claim  was  recognized,  and  the 
Bank  had  engaged  to  replace  the  amount  of  the  stock,  upon 
Stone  and  Gahagan  first  coming  in  to  prove  against  the 
bankrupts*  estate,  and  assigning  such  proof  to  the  Bank, 
which  last  mentioned  fact  did  not  form  any  part  of  the  case 
upon  which  the  Court  of  King's  Bench  pronounced  its  judg- 
ment. That  these  objections  were  not  fully,  if  at  all,  brought 
under  your  Lordship's  notice,  when  the  order  of  26th  July 
1827  was  pronounced ;  and  they  cited  ex  parte  Baker,  {a) 

The  Lord  Chakcbllor  : — It  is  a  matter  of  daily  prac- 
tice to  apply  to  reverse,  an  order ;  and  unless  an  application 
to  reverse  an  order  for  a  new  trial  is  an  exception  to  the 
general  rule^  which  I  think  it  is  not,  die  petitioners  are 
entitled  to  proceed. 

(a)  Ex  parte  Baker  re.  Dann^  tion  to  rehear  an  order  made  by 
August  18S9.    This  was  a  peti-    Lord  Eldon  upon  an  appeal  firom 
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Afisuming  these  as  principles,  their  arguments,  which        1828. 

were  very  extensive^  may  be  stated  under  the  following        

1       J  ^*  parte 

heads:  Holland. 

1st.  Preliminary  observations.  of 

2d.  The   claimants  could   not  maintain   any  action        Mamh 

and  othert. 
against  the  bankrupts.  preliminaey 

3d.  If  they  could  maintain  any  action,  it  was  not  an  observations. 
action  on  a  contract. 

4thly.  Whatever  was    the   fond  of  the  action,  the 
right  did  not  exist  before  the  bankruptcy. 

PRELIMINARY   OBSERVATIONS. 

The  case  upon  which  the  judgment  of  the  Court  of  General 
King's  Bench  was  formed  was  defective,  and  calculated 
to  prejudice  the  interests  of  the  defendants.  It  con- 
tained all^ations  which  ought  to  have  been  omitted,  and 
omitted  allegations  which  ought  to  have  been  inserted. 
It  was  rather  an  imaginary  than  the  real  case ;  and  by 
the  form  of  pleading  in  a  feigned  issue,  and  the  nature 
of  the  learned  judge's  charge  to  the  jury,  the  whole  case 
has  not  been  fully  discussed. 

The  case  states,  that  **  there  was  no  account  with  the  Improper  In- 
defendants'  house  in  the  names  of  the  plaintiffs  and 
Faunikroy;  but  there  was  an  account  in  the  names  of 
the  executors  of  Sir  Thomas  Plaistow** 

This  statement  ought  not  to  have  been  inserted.  It 
was  made  to  convey  the  idea  that  the  trustees  and 
executors  w^re  the  same  persons,  and  that,  as  there  was 
an  account  with  the  executors,  but  not  with  the  trustees, 
this  was  a  difference  not  in  substance  but  in  form.  The 
fact,  however,  is,  that  the  trustees  and  executors  are  not 
the  same  persons. 

the  Yice-Chancellor;  and  upon    the  objection  was  overruled,  and 
the  same  objection  being  made,    the  petition  heard.  Seeafi^,S79. 
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1828* 


The  tnutees  were  Gahagan,  Stone,  and  Fau$alert^;  the 
executors  were  Gahagan,  PlaistaWj  and  FaimUerof.  The 
insertion,  therefore,  of  this  allegation  oxiTeyed  the 
In  the  matter  erroneous  impression  that  the  relation  of  banker  and 
customer  existed  between  the  defiendants  and  the  peti- 
tioners, as  trustees,  when  no  such  rdiation  did  exist ; 
when  there  was  no  emjdojanent,  and  no  priyity  between 
them,  unless  by  legal  operation  it  is  to  be  implied  from 
the  misconduct  of  FawUleray. 


Ejf  parte 

BotLAND. 


MAitH 

and  others. 


The  case  also  states,  that  ^^  the  money  raised  by  the 
transfers  was  not  carried  to  the  executors^  account.** 


Omissions. 


This  statement  ought  not  to  have  been  made.  It  was 
inserted  to  convey  the  idea  that  there  was  an  account  to 
which  the  money  ought  to  have  been  applied ;  but  the 
account  of  trustees  of  a  particular  sum  under  a  will 
could  not  have  anything  to  do  with  the  executors'  account 
with  their  bankers. 

The  insertion,  therefore,  of  this  all^ation  conveyed 
an  erroneous  idea,  of  some  negligence  in  the  money  not 
having  been  carried  to  an  account  to  which  it  was 
inapplicable. 

Such  are  insertions  of  what  ought  to  have  been 
<Hnitted,  but  there  are  also  omissions  of  what  ought  to 
have  been  inserted. 


The  printed  report  does  not  contain  the  whole  of  the 
special  case,  (a)     It  does  not  state  that  a  book  was  kept 


(a)  The  following  is  a  copy  of  books  of  the  Governor  and  Com- 

the  real  case :  pany  of  the  Bank  of  England,  in 

On  the  26th  day  of  May  1819,  the  name  of  the  plaintiffi,  jointly 

there    wa«     standing    in     the  mth  HcniyFauntieroy,  dcccMcd, 
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S£^ 


at  the  banking  house  ca]le4  ^^  the  House  Book/'  m 
which  entries  were  firom  time  to  time  made  by  JFiitmtfcroy, 


the  sum  of  17,06lA  18«.  AtLin 
the  capital  stock  of  navy  five  per 
cent,  annuities,  which  were  held 
by  the  plaintiffi  and  the  said 
Henry  Faunlleroy,  as  tnutees 
under  the  will  of  Sir  Thomas 
Bemert  Plautow,  deceased. 

The  defendants  and  the  said 
Henry  Fauniieroy  and  Sir  James 
Sibbaid,  barty  until  the  death  of 
the  said  Sir  James  SMald,  and 
the  said  defendants  and  Henry 
Fauniieroy  since  the  death  of 
the  said  Sir  James  SMald,  car- 
ried on  the  business  of  bankers 
in  Bemers-street,  under  the  firm 
of  Marsh  and  Ca 

On  the  S5th  of  May  1819,  in- 
structions were  given  by  the 
house  of  Marsh  and  Co.  to  their 
brokor  John  Henry  SpurUngt  to 
sell  as  much  of  the  said  stock  as 
would  produce  ISfiOol.  sterling, 
previously  to  which  time  there 
had  been  lodged  at  the  Bank  of 
England  a  letter  of  attorn^, 
purporting  to  be  executed  by  the 
plaintiffs  and  Henry  Fauniieroy, 
to  selly  assign,  and  transfer  all  or 
any  part  of  16,000^,  part  of  the 
said  annuities ;  which  letter  of 
attorney  was  executed  by  the 
sud  Henry  Fauniieroy,  but  the 
execution  thereof  by  the  said 
plaintifft  was  forged  by  the  said 
Henry  Fsnmileroy, 

Pursuant  to  such  inttructioDS, 
the  said  John  Henry  Spurimg  en- 


tered into  contracts  with  various 
stock-jobbers  for  the  sale  to 
them  of  15,811/.  13«.  of  the  said 
navy  five  per  cent,  annuities,  at 
prices  which,  upon  the  whole, 
yielded  16,019/.  ISs,  4d.,  the 
19/.  1 8s.  4(2.  being  the  amount  of 
the  brokerage. 

On  the  36th  of  May  1819,  the 
said  John  Henry  Spurimg  caused 
transfers  to  be  prepared  in  the 
books  of  the  Governor  and  Com- 
pany of  the  Bank  of  England  of 
part  of  the  said  annuities,  to  the 
amount  of  7,000/.,  to  the  pur- 
chasers thereof,  or  their  nomi- 
nees, and  on  that  day  the  defen- 
dant,   Josias    Henry    Siracey, 
attended  at  the  bank  and  signed 
the  demand  to  act  indorsed  on 
the  said  power  of  attorney,  and 
then  executed  two  several  instru- 
ments of  transfer  JO  prepared  in 
the  books  kept  at  the  Bank  of 
England,  of  two  sums,  part  of  the 
said  annuities,  viz.  6,895A  lOs.ed, 
to  the  Rev.   Wiiliam  Yates  and 
T.  J^ofTif,  Esq.,  and  104/.  9s.  etL 
to  one  Henry  Neil;  and  the  said 
annuities  were  thereupon  carried 
by  the  said  Governor  and  Com- 
pany to  the  credit  of  the  said 
transferrees  in  the  books  kept 
at  the   Bank   of  England  for 
transfer  thereof,  and  the  plaintiffs 
and  said  Henry  Fauniieroy  ceased 
to  have  credit  for  the  same  in 
the  said  books  kept  at  the  Bank. 


1828. 

Ex  parie 

BOLLAKD. 

In  the  matter 

of 

Marsh 

and  otherst 
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and  others. 


and  by  some  of  the  defendants ;  that  this  book  purported 
to  contain  the  transactions  of  the  defendants'  house  with 


On  the  28th  day  of  May  1819, 
the  said  John  Henry  Spurting 
caused  transfers  to  be  prepared 
in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England 
of  the  sum  of  8,8 1 1/.  1  S#.,  residue 
of  the  said  annuities  so  sold  as 
aforesaid,  in  various  sums  to  the 
purchasers  thereof  or  their  no- 
minees, and  on  that  day  the  de- 
fendant Oraham  attended  at  the 
bank,  and  executed  four  several 
instruments  of  transfer  in  the 
books  kept  at  the  Bank  of  Eng- 
land, of  the  following  sums,  part 
of  the  said  annuities ;  that  is  to 
say,  SfiOOl,  part  of  the  said  an- 
nuities, to  one  Joseph  Seaion 
Aspden;  %\\L  ISi.,  other  part 
thereof  to  one  John  Brett: 
SfiOoL,  other  part  thereof,  to 
one  David  Giison;  and  1,000/^, 
other  part  thereof,  to  one  Tho- 
mas Cotirtenay;  and  the  said 
annuities  were  thereupon  carried 
by  the  said  Governor  and  Com- 
pany to  the  credit  of  the  said 
transferrees  in  the  books  kept  at 
the  Bank  of  England  ft>r  transfer 
thereof,  and  the  plaintiffs  and 
said  Henrtf  FawUltroy  ceased  to 
have  credit  for  the  same  in  the 
said  books  kept  at  the  Bank. 

The  defendants'  house  had  an 
accoimt  with  Messrs.  Martin, 
Stone  and  Co.,  bankers  in  the 
city,  in  the  usual  way  of  a 
banker's  account,  and  a  pass- 


book went  from  one  house  to 
the  other  from  time  to  time,  ac- 
cording to  the  usual  practice 
between  bankers  and  their  cus- 
tomers, and  to  this  account 
Spurting  the  broker  usually  paid 
the  money  received  by  him  for 
stock  sold  by  the  order  of  the 
defendants*  house. 

The  consideration  money  of 
the  sud  annuities  was  received 
by  the  said  John  Henry  Spurting, 
and  was  paid  by  him  to  said 
Messrs.  Martin,  St9ne  and  Co, 
to  the  credit  of  the  house  of 
Marsh  and  Co.,  according  to  the 
usual  practice,  in  the  following 
sums,  viz.  7,105/.  on  the  26th  May 
1819,  and  the  further  sum  of 
8,904/.  lis.  Sd.  on  the  28th  May 
1819,  being  the  said  principal 
sum  of  16,000/.,  together  with 
the  sum  of  9/.  17#.  Sd,,  one  moiety 
of  the  broker*s  commission, 
which  was  allowed  by  him  to  the 
said  house  of  Marsh  and  Co., 
according  to  the  usual  practice 
on  sales  effected  by  him  on  their 
account,  since  which  payment 
the  account  of  Marsh  and  Co. 
with  Martin  and  Co.  had  been 
frequently  balanced  before  the 
bankruptcy.  Henry  Fauntleroy 
was  permitted  by  the  partners  to 
conduct  the  greater  part  of  the 
business  of  the  house  without 
their  interference,  and  drew 
upon  the   account  of  Martin, 
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Martin  and  Co.,  and  the  items  ought  to  have  corre- 
sponded with  the  pess4xK>k,  which  was  solely  under  the 


1828. 
Ex  parte 

BOLLAND. 


SUme  ancf  Co.  in  the  partnership 
firm  as  he  thought  fit,  without 
the  knowledge  and  in  fraud  of 
his  partners,  more  than  the 
amount  of  the  sai^  sums  so  paid 
in. 

A  book  was  kept  at  the  defen- 
dants' banking-house,  called  the 
house-book,  in  which  entries 
were  from  time  to  time  made  by 
FaunUerojf^  and  by  some  of  the 
defendants.  Many  entries  were 
made  in  it  by  the  defendant 
Graham,  by  the  direction  of 
FawUleroy^  or  of  some  clerk  in 
the  defendants'  house.  This 
book  purported  to  contain  the 
transactions  of  the  defendants' 
house  with  Martin,  Stone  and  Co. 
and  the  sums  ought  to  have  cor- 
responded with  those  in  the 
pass-book.  The  pass-book  was 
never  examined  by  either  of  the 
defendantsbefore  thebankruptcy. 
Upon  comparing  the  two  books 
afier  the  bankruptcy,  it  was 
found  that  neither  of  the  sums 
before  mentioned  to  have  been 
paid  by  SpurUng  to  Martin, 
SUme  and  Co.,  was  entered  in 
the  hause-book  or  any  other 
book,  except  the  pass-book;  but 
the  said  sum  of  9/.  17«.  8if.,  the 
moiety  of  the  commission,  was 
entered  in  the  house-book  in  the 
handwriting  of  JFVuM/iSrfoy.  Upon 
such  comparison  of  the  two 
books  it  also  appeared  that  sums 


Maesh 

and  others. 


to  a  veiy  huge  amount  were  en-  the  matter 
tered  on  each  side  of  the  pass- 
book, at  various  dates  subsequent 
to  March  1819,  which  were  not 
in  the  house  book,  and  also  that 
sums  to  a  very  large  amount 
were  entered  in  the  house*book 
as  paid  to  Martin,  Stone  and  Co.> 
which  had  never  been  paid  to 
them.  These  latter  entries  were 
in  the  handwridng  of  Fauntieroy. 

Upon  the  apprehension  of 
Fmuntieroy,  shortly  before  the 
bankruptcy,  a  paper  was  found 
in  his  private  desk,  whereof  he 
kept  the  key,  in  the  handwriting 
of  the  defendant  Graham,  in 
pencil,  of  which  the  following  is 
a  copy: 

"  86th  May  1819.  15,000/. 
odd,  navy  fives.  t,\05L  paid 
into  Martinis  on  the  26th,  and 
on  the  9Sth,  8,9O0/.  odd,  to  make 
up  the  account  to  raise  16,000^ 
money  of  H,  F.  Gahagan  and 
Stone:' 

There  was  no  account  with 
the  defendants'  house  in  the 
names  of  the  plaintiff^  and 
Fauntleroy,  but  there  was  an 
account  in  the  name  of  the 
executors  of  Sir  Thomas  Bemers 
Piettow;  the  executors  were,  in 
fact,  the  plaintiff  Gahagan,  Miss 
Plestow,  and  Fauntleroy.  The 
defendant  Stracey  knew  that  the 
plaiutifi*  Stone  was  in  India  in 
the    year    1819.     The  money 
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182B.       oontroul  of  JPamitferpy,  and  which,  until  the  bankruptcy, 

"■""        was  never  examined  by  either  of  the  defendants,  and 

BoLLAND.      when  examined  it  appeared  that  neither  of  the  sums 

In  tbejpiatter  g^jj  ^  j^yg  jj^^j^  p^  j^y  Spurting  and  Co.  were  entered 

in  the  hduse-book.     The  only  entry  being  9/.  I7s.  8dl, 

the  moiety  of  the  commission  due  to  Sfmrling,  which  was 

entered  by  Femnileroy.     This,  however,  is  not  the  only 

fraud  that  has  been  discovered  by  this  examination;  for 

kurge  sums  are  entered  on  each  side  of  the  pass-book, 

which  were  never  entered  in  the  house-book,  and  large 

sums  were  entered  in  the  house-book  as  paid,  of  which 

there  was  not  the  payment  of  a  farthing. 


Imaginary 
case. 


These  omissions  and  insertions  are  not,  however,  the 
only  modes  by  which  the  defendants  have  been  preju- 
diced. 


By  the  order  of  the  Lord  Chancellor  no  objection  was 
to  be  taken  on  the  trial  of  the  issue,  on  the  ground  that 
FaunUeroy  was  interested  as  a  trustee  jointly  with  the 
plaintiffe,  and  also  a  partner  with  the  defendants.  The 
object  of  this  direction  was  merely  to  prevent  the 
plaintiff'  being  defeated  at  Nisi  Prius,  by  the  formal 
objection  that  one  of  the  plaintiffi  on  the  record  was 
also  one  of  the  defendants.  Instead,  however,  of  its 
having  been  confined  to  this  object,  the  fact  of  Fauntleroy 
being  both  a  claimant  and  respondent,  and  the  legal 
consequences  resulting  from  that  fisu:t,  have  been  disre- 
garded, and  the  whole  reasoning  has  been  rather  upon  a 
speculative  than  the  real  case. 


raised  by  the  transfers  was  not  Henrtf  SpwRng  to  the  house  of 

carried  to  the  executors*  account.  Manh  and  Co.,    in  the  usual 

A  broker's  note  of  the  sale  course, 
was  transmitted  by  the  said  John 


Digitized  by  VjOOQIC 


CASES  IN  BANKRUPTCY.  dSB 

In  addition  to  the  prejudices  arising  firom  these  causes,        1828« 

the  mode  of  pleading  by  a  feigned  issue,  instead  of  a  de-         

daratioB  in  indebitaiusa8sump8it,\ias  been  iiijurions  to  the      Bolland. 
defendants*  interest.     In  a  regular  declaration  thopc  is  a  ^^  the  matter 
statement  that  the  debt  is  either  finr  goods  sc^  and       Mamh 
delivered,  or  for  money  had  and  received,  or  tor  some  ow«*» 

other  particular  consideration;  but  the  declaration  upon  Feigned  iMue. 
a  wager  is  so  general  that  the  defendant  has  not  the  least 
intimation  of  what  b  allied  to  be  the  foundation  of  the 
debt,  or  in  what  legal  shape  it  is  supposed  to  arise.  As, 
however,  thb  debt  could  not  be  proveable  under  the  com- 
mission, unless  it  was  for  money  had  and  received,  we  shall 
assume  that  this  was  the  nature  of  the  petitioner's  daim. 

In  addition  to  these  prejudices  to  the  defendants,  from 
the  form  of  the  case  and  of  the  pleadings,  the  direction  Charge  at  Nin 
to  the  jury  did  not  meet  the  case.  Fnuu 

There  were  two  pcnnts  of  view  in  which  the  case 
might  have  been  submitted  to  the  jury :  1st,  assuming  it 
to  be  a  valid  instrument ;  and  2dly,  assuming  it  to  be 
invalid.  The  judge,  instead  of  stating  these  two  views, 
excluded  from  the  consideration  of  the  juiy  all  the  &cts 
connected  with  the  forgery,  and  confined  them  to  the 
supposition  that  the  transfer  was  valid.  His  Lordship's 
charge  was  as  follows :  — <<  The  question  has  lurisen  out 
of  the  forgery  of  this  power  of  attorney;  but  the  only 
way  that  this  question  can  be  put  to  you  is,  to  assume 
that  the  power  is  valid,  and  then  see  whether  or  not 
the  def<Hidants  are  answerable  for  this  sum  of  money*'' 
And,  in  this  single  point  of  view,  the  opinion  of  the 
jury  was  taken,  instead  of  its  having  been  taken  on  both 
views ;  Jirst^  assuming  it  to  be  a  valid  instrument ;  and, 
secondly^  supposing  the  instrument  to  be  altogether  vend 
as  a  forgery. 

A  A  2 
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In  the  matter 

of 

Maesh 

and  others. 

NO   BIOHT   OF 
ACTION. 

Plaintifl  not 
injured. 


Principle  that 
stock  unalter- 
ed- 


NO   RIGHT   OF   ACTION. 

There  is  no  right  of  action,  because  the  plaintifis  are 
not  the  parties  injured ;  and  because,  even  if  they  were 
die  parties  injured,  they  did  not  prosecute  or  give 
evidence  against  the  felon. 

First,  the  plaintiff  were  not  injured.  The  parties 
injured  are  not  the  Bank  of  England,  for  they  have  not 
paid ;  nor  are  they  the  plaintiffs,  the  proprietors  of  the 
stock,  for  their  stock  remains  unaltered,  and  they  have 
not  paid  a  farthing ;  but  the  person  injured  is  the  pur- 
chaser of  the  supposed  stock,  by  having  parted  with  his 
money  upon  a  bad  security. 

That  the  stock  of  the  plaintifis  remains  unaltered  is 
clear  upon  principle  and  upon  authority. 

The  security  of  property,  in  general^  depends  upon 
the  impossibility  of  its  being  transferred  by  fraud  and 
forgery,  as  the  right  to  property  transferrable  only  by 
written  documents  cannot  be  transferred  by  any  felon 
assuming  the  character  of  the  proprietor. 

The  law,  and  the  principle  of  the  law  upon  this 
subject,  as  stated  by  the  Lord  Chief  Justice,  in  Davis 
V.  The  Bank  of  England,  2  Bing.  402,  is  clear  and 
unanswerable,  (a) 

Unless,  therefore,  there  is  any  difference  between  stock 
and  every  other  species  of  property ;  imless  we  hold  our 
interests  in  funded  property  by  a  more  frail  teniu*e  than 
any  other  species  of  property ;  unless  we  may  by  forgery 
be  deprived  of  this  species  of  property,  the  right  of  the 

(a)  See  posleUy  336. 
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plaintiffs  to  their  stock  is  not  affected  by  the  forgery        1828. 

of  FaunUeroy.     But   the  legislature  has   not  been  so        

inattentive  to  the  interest  of  stockholders;  for  it  has  Bolland. 
declared  (a),  "  that  the  said  capital  or  joint  stock,  or  any  ^°  the  ^matter 
share  or  interest  therein,  and  the  proportional  annuity  Marsh 
attending  the  same,  shall  be  assignable  and  transferrable  •"  ®  *"• 
as  this  act  directs,  and  not  otherwise ;  and  that  there 
shall  be  constantly  kept,  at  all  reasonable  times,  in  the 
office  of  the  said  chief  accountant  for  the  time  being 
within  the  city  of  London,  a  book  or  books,  wherein  all 
assignments  or  transfers  of  the  said  stock,  or  any  part 
thereof,  and  the  proportional  annuity  attending  the 
same,  at  the  rate  aforesaid,  shall  be  entered  and  regis- 
tered, which  entries  shall  be  conceived  in  proper  words 
for  that  purpose,  and  shall  be  signed  by  the  parties 
making  such  assignments  or  transfers ;  or  if  such  party 
be  absent,  by  his,  her,  or  their  attorney  thereunto  law- 
fidly  authorized,  by  writing  under  his,  her,  or  their 
hands  and  seals,  to  be  attested  by  two  or  more  credible 
witnesses ;  and  that  the  person  or  persons  to  whom  such 
transfers  shall  be  made,  do  underwrite  his,  her,  or  their 
acceptance  thereof;  and  that  no  other  n>ethod  of  assign- 
ing or  transferring  the  said  stock  and  annuities  attending 
the  same,  or  any  part  thereof,  or  any  interest  therein, 
shall  be  good  or  available  in  law."  Such  is  the  security 
with  which  the  l^islature  has  protected  the  funded 
proprietor,  whose  security  consists  in  the  impossibility  of 
its  being  transferred,  except  upon  due  compliance  with 
the  act  of  parliament 

The  plaintii&,  therefore,  continue  in  principle  the 
proprietors  of  this  stock ;  and  this  doctrine,  so  clear  in 
principle,  is  established  by  authority. 

(a)  1  Geo.  St.  9  &  11. 
AA  3 
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1828.  It  is  settled  in  Damsv,  The  Btmhef  EmgUmdy  %  Bmff. 

404.    In  this  case  the  Lord  Chief  Justice  says :  **  I  take 

BouukMD.     it  to  be  clear  that  a  transfer  in  writings  not  made  hf  the 
In  the  matter  party  traDsferring,  or  some  agent  duly  authorised,  can 
Maksh       have  no  effect.     A  forged  indorsement  on  a  bill  of  ex- 
and  others,     ^jhn^g^  cx>nveys  no  interest  in  sudi  Mil.     TransferraUe 
Authority  that  dmres  oi  the  stodc  of  any  company  cannot  be  divested 
tered.  oat  of  the  propnetcHTS  by  any  act  of  the  company,  witnoat 

the  authority  (^  the  stockhcdders.  The  Bank  of  England 
has  no  more  authority  to  affect  the  interest  of  any 
stodcholder,  than  the  most  insignificant  diartered  com- 
pany has  to  dispose  of  the  shares  of  any  of  the  members 
of  such  a  company.  The  kgidature  .(sofiEff  from  allowing 
any  act  of  the  bank  to  deprive  the  stockholder  of  his 
interest,)  has  taken  care  to  direct  in  what  mamner  the 
interest  he  has  in  the  public  annuities  shall  be  conveyed 
«way,  and  to  declare  that  no  other  mode  c^  conveyance 
shall  be  l^al.  In  many,  if  not  in  all  the  loan  acts^ 
the  mode  of  transferring  is  described  in  the  following 
words:  ^<  There  dwll  be  kept  in  the  oflBce  of  die 
accomptant  in  London,  books  wherem  transfers  of  stock 
dudl  be  entered,  which  entries  shall  be  signed  by  the 
partiee  making  such  transfsn^  or  by  their  attomies 
authorized  by  writing  under  dieir  hands  and  seals,  and 
attested  by  two  witnesses;  and  the  persons  to  fOham  such 
transfers  are  made,  shall  underwrite  their  acceptance^ 
and  no  cAer  method  of  transferring  stock  shall  be  good/^ 
InAuriol  v.  Smith  (a),  the  Lord  Chancellor  says:  «<  Where 
the  question  is  whether  a  transfer  purporting  to  be  the 
handwriting  of  an  individual  is  genuine,  the  books 
themselves  must  be  produced.  Why  ?  lliat  the  party 
supposed  to  have  made  the  transfer  might  shew  ^at  it 
was  not  his  handwriting.     If  a  stockholder  is  permitted 

(a)  18  Vet,  206, 
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and  others. 


to  shew  that  a  transfer  purporting  to  be  made  by  himself        18C8* 

is  not  his  writing,  he  must  be  permitted  to  shew  that 

when  a  transfer  is  made  by  attorney,   the  pretended     Bollamd. 

attorney  had  no  authority,  the  power  under  which  he  ^  ****  matter 

claimed  to  act  being  a  forgery.     We  cannot  do  justice 

to  this  plaintiff  unless  we  hold  that  the  stocks  are  ' 

stiU  his." 

When  diis  question  was  last  before  the  Court  it  was 
supposed  by  the  counsel  for  the  petitioners  that  the 
case  had  been  overruled  in  the  Court  of  King's  Bench. 
It  was  so  supposed  from  the  general  knowledge  in  the 
profession,  that  the  decision  had  been  reversed^  without 
any  particular  knowledge  of  the  grounds  of  the  reversal, 
as  the  report  had  not  then  been  printed ;  but  it  now 
turns  out  that  the  supposition  was  erroneous,  for  by  the 
report,  in  5  B,  8fC.  185,  it  appears  that  the  reversal  was 
not  upon  the  merits,  but  upon  a  point  of  form,  (a)  As 
it  never  entered  the  minds  of  the  counsel  that  the  Bank 
of  England  had  got  rid  of  a  question  of  this  importance 
upon  a  point  of  form,  it  was  taken  for  granted,  hastily, 
as  it  turns  out,  that  the  decision  had  been  reversed  upon 
the  merits. 

(a)  The  judgment  is  as  follows :  that  the  bank  ever  had  received 

*<  We  can  only  decide  upon  the  the  dividends  from  government ; 

hcu  stated  in  the  record.    The  nor  is  there  any  ^t  found  by  the 

second  and  fourth  counts  of  the  jury  to  cure  the  want  of  that 

declaration,    upon    which    the  all^ation.  Without  saying  what 

Court  of  Common  Pleas  have  would  have  been  our  decision  if 

given  judgment  in  favour  of  the  that  fact  had  been  alleged  or 

defendant  in  error,  represent  the  found  by  the  jury,  we  are  of  opi- 

duty  of  the  bank  to  be  to  pay  the  nion  that  the  second  and  fourth 

dividends.    Now  it  could  not  be  counts  of  the  declaration  are  not 

the  duty  of  the  bank  to  pay  the  sufficient,  and  that  the  judgment 

dividends*  until  they  had  received  must   on   that   ground   be  re- 

them  from  government.    There  versed.** 
is  no  allegation  in  the  declaration 

A  A  4 
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1828.  The  Lord  Chancellor  :  — 

B*  parte  Am  I  right  in  supposing  that  the  Court  of  King's 

In^Sc^Ijmer  Bench  abstained  from  expressmg  any  opinion  upon  this 

of  question  ? 

Maksh 


and  others. 


Mr.  Serjeant  Wilck :  — 

The  Court  cautiously  abstained  from  it :  not  one  word 
passed  impugning  the  doctrine  of  Davis  v.  The  Bank 
qf  Englandy  and  in  a  late  case  the  Court  of  Common 
Pleas  has  expressed  its  continued  approbation  of  the  law 
as  established  in  the  case  of  Dam  v.  The  Bank  ofEng- 
land^  (in  Hume  v.  BoUand,  1  Ryan  §•  Moody,  371 .)  (a)  We 
shall,  therefore  assume  that  the  stock  of  the  petitioners 
remains  as  it  existed  before  this  foi^gery,  by  which  the 
supposed  purchaser  was  defrauded,  was  committed. 

The  person  injured^  therefore,  at  the  time  of  the  bank- 
ruptcy was  not  the  proprietor  of  the  stock,  or  the  Bank 
of  England,  but  the  purchaser  of  the  stock,  who  had 
parted  with  his  money  upon  a  bad  security.  He  is  the 
person  who  was  injured ;  he,  if  any  person,  had  the  legal 
right  either  to  maintain  an  action  or  to  prove  under  the 
commission.  If  he  had  said  before  the  bankruptcy^ 
<<  I  have  discovered  that  I  have  paid  my  money  on  a 


(a)  The  Lord   Chief  Justice  This  Court  has  determined  that 

JBest,  in  alluding  to  the  reversal  such  a  tranfer  is  entirely  yoid, 

of  Davii  v.  the  Bank  of  England,  and  makes  no  alteration  in  the 

said,  *^  It  is  not  necessary  to  con-  property  of  the  stock  transferred; 

nder  in  this  case  what  may  be  the  and   after    what   bat    recently 

effect  of  a  transfer  under  a  forged  passed  it  may  be  proper  to  state, 

power  of  attorney^  or  the  right  that  there  is  no  disposition  in  any 

to  the  stock  transferred.    If  it  of  the  judges  who  decided  that 

were,  I  should  certainly  act  on  case  to  recede  from  their  o(n<* 

the  recent  deciuon  in  this  Court,  nion." 
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forgery,  and  you  have  received  the  money;  I  call  upon        1828. 
you,  therefore,  to  refund  it"     How,  putting  the  felony        — 
out  of  the  question,  could  this  have  been  resisted  ?    Sup-      Bolland. 
pose,  upon  the  same  principle,  he  had  applied  to  prove  ^°  *^®  matter 
his  debt  under  the  commission,  what  objection  could       Marsh 
have  been  made  ?     The  only  question  would  have  been,     *"**  others, 
whether  the  proof  ought  to  be  against  the  joint  or  the 
separate  estate?      Unless,  therefore^  the  plaintiff  and 
purchasers  were  both  injured,  or  the  purchasers  might 
transfer  and  have  transferred  their  rights  to  the  plaintiff, 
there  was  no  right  of  action,  and  consequently  no  right 
of  proof  in  the  plaintiffs* 

But  supposing  that  the  plainti£&  were  the  parties       Felony, 
injured,  they  could  not  maintain  any  action,  as  they  did 
not  prosecute  or  give  evidence  against  the  felon. 

Where  a  proprietor  is  deprived  by  felony  of  his  pro- 
perty, he  cannot  maintain  any  action  where  the  felon  is 
a  sole  or  joint  defendant,  unless  the  felon  has  been  con- 
victed upon  his  prosecution  or  evidence.  By  conviction  of 
felony  all  the  felon's  personal  estate,  including  the  property 
obtained  by  the  felony,  is  forfeited  to  the  crown,  without 
any  claim  to  restitution,  except  upon  this  condition; 
Co.  lAtt.  lib.  iii.  c.  13.  s.74.  (a) ;  and  Stamford's  Pleas 
of  the  Crown,  title  Forfeiture;  and  Hawkins?  Pleas 
of  the  Crown,  b.  ii.  s.  9.  p.  450.  (b)      The  same   has 

(a)  For  such  of  these  crimes  he  shall  forfeit  his  goods  and 

for  which  any  shall  have  this  chattels." 
judgment,  to  be  hanged  by  the        {b)  ^  All    things    whatsoever 

neck  till  he  be  dead,  he  shall  for-  which  are  comprehended  under 

feit  all  his  lands  in  fee  simple,  the  notion  of  a  personal  estate, 

and  his  goods  and  chattels ;  for  whether  they  be  in  action  or 

felony  by  chance-medley,  or  te  possession,  which  the  party  hath 

de/endendo,   or   petite    larceny,  or  is  entitled  to  in  hu  own  right. 
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been  stated  in  a  reeent 
Bendi,  Bullock  y.  Dods, 


caae  in  the  Court  of  King's 
2  Bs^A.  275  (a);  and  the 


and  not  as  executor  or  admini- 
strator to  another,  are  liable  to 
such  forfeiture." 

(a)  An  attainted  periKMi  is  con- 
sidered in  law  as  one  cmiiUr  mor* 
tutu.  He  may  acquire,  but  he 
cannot  retain ;  he  may  acquire, 
not  by  reason  of  any  capacity  in 
himself  but  because  if  a  gift  be 
made  to  him,  the  donor  cannot 
make  his  own  act  void,  and  re- 
claim his  gift ;  and  as  the  donor 
cannot  do  this,  imd  the  attainted 
donee  cannot  enjoy,  the  thing 
given  vests  in  the  crown  by  its 
prerogative,  there  being  no  other 
person  in  whom  it  can  vest.  The 
learned  counsel  for  the  plaintiff 
did  not  deny  this  as  to  lands  and 
corporeal  chattels  and  debts  by 
obligation,^  but  contended  that 
the  word  catalia,  in  the  statute 
17  £dw.  2.  c.  12,  must  be  under- 
stood of  corporeal  chattels  only, 
and  debts  by  obligation,  and  had 
not  been  carried  farther  down  to 
the  time  of  Elizabeth ;  and  that 
the  subsequent  cases,  in  which  it 
had  been  decided,  that  choses  in 
action,  or  debts  by  simple  con- 
tract, were  forfeited  for  fdony 
or  outlawry,  were  not  warranted 
by  law.  And  in  support  of  this, 
the  opinion  of  the  two  justices, 
in  the  9  Eliz.,  Di^^  262,  and 
some  older  authorities  in  the 
year  books,  were  quoted  and  re- 
lied on,  in  which  that  opinion 
11 


was  eBtertained,  upaa  the  tech- 
nical reason  that  the  debtor 
would  be  thereby  ousted  of  his 
law  wager.  These  authorities  are 
all  referred  to  in  support  of  the 
second  objection,  taken  in  Slad^s 
case,  4  Cs.  93;  bat  the oljeetioa 
did  not  oondude  from  them,  that 
the  felon  or  outlaw  should  have 
the  debt,  but  that  the  debtor,  by 
the  judgment  of  the  law,  should 
be  rather  discharged  of  his  debt 
than  lose  the  benefit  of  his  law- 
wager.  And  therefi»re,  suppodng 
these  opinions  to  be  correct,  they 
would  not  enable  the  plaintiff  to 
maintain  this  action,  but  would 
rather  shew»  that  in  judgment  of 
law  the  defendant  was  wholly 
dischai^ged,  and  answerable  to 
nobody.  At  the  conclusion,  how- 
ever, of  the  report  oiSlade's  case, 
it  will  be  found  that  those  autho- 
rities were  not  acknowledged, 
and  the  better  opinions  in  other 
books  there  refierred  to  are  men- 
tioned :  the  uniform  practice  and 
a  late  decision  of  the  Court  of 
Exchequer  are  also  mentioned; 
and  from  that  time  to  the  pre- 
sent, debts  upon  simple  contract 
have  been  constantly  seiied  into 
the  King's  hands  upon  outlawry. 
Indeed  the  words  bona  et  caiMt, 
jointly  or  separately  in  onr  an- 
dent  statutes  and  law  writers, 
denote  personal  property  of  every 
kind  as  distinguished  from  reaL 
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same  doctrine  is  repeated  in  the  very  case  of  Stone  y.  1828. 

Marshy  6  B.ScC.  564,  in  which  the  Lord  Chief  Justice  „ 

says:  *^  A  man  shall  not  be  allowed  to  make  a  felony  the  Boixand. 

feundation  of  a  dvil  action ;  he  shall  not  sue  the  felon ;  ^  **^  matter 

and  it  may  be  admitted  that  he  shall  not  sue  others  toge-  Mamsh 

iher  with  the  fekm,  in  a  proceeding  to  which  the  felon  is  ^ 
a  necessary  party,  and  wherein  his  claim  appears,  by  his 
own  shewing,  to  be  fo«mded  on  the  felony  of  the  defen- 
dant. 


Although  property  which  has  been  obtained  by  felony    RestitutioD. 
is  thus  forfeited  to  the  Crown,  there  are  three  modes  by 
which  the  projNrietor  may  obtain  restitution : 

•     1st,  By  appeal  of  fidony ; 
2d,  By  statute  of  restitution ; 
3d,  By  course  of  ccnnmon  law. 

But  there  is  one  condition  conmion  to  them  all ;  they 
all  and  each  depend  upon  the  condition,  that  the  pro- 
prietor shall,  in  the  first  instance,  discharge  his  duty  to 
the  public  by  prosecuting  or  assisting  in  the  prosecution 
of  the  felon.  The  law  will  not  hear  any  excuse  for  non- 
prosecution,  but  has  solemnly  determined  that  no  claim 
to  restitution  shall  exist,  unless  it  originate  in  the  prose- 
cuticm  ci  the  felon  for  the  very  property  claimed.  The 
principle  of  this  law  ou^t  not,  in  this  place,  and  the 
law  cannot,  in  any  place,  be  doubted. 

The  principle  is  clear.  A  member  of  the  community 
forfeits  his  right  to  property  when  he  violates  the  right 
on  which  his  privilege  depends ;  and,  although  it  may 
appear  to  be  a  hardship  that  this  rule  should  extend  to 
the  property  taken,  it  is  nothing  but  appearance,  for  the 
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1828.        restitution  of  this  property  would  encoiu*age  crime  by 

preventing  prosecution,  (a) 

Ex  parte 

BOLLAND. 

In  the  matter  rpj^g  temptations  to  individuals  to  prefer  their  own  to 
Harsh  the  interest  of  the  community  are  so  great  that  the  law 
of  England,  and  of  all  civilized  states,  has  interposed 
every  check  to  prevent  it.  The  law  of  England  has 
said  it  is  criminal,  and  has  termed  it,  m  certain  cases, 
^<  theft-bote"  (b) ;  but  it  has,  in  all  cases,  said  that  the 
property  is  forfeited,  unless  the  proprietor  discharge  his 


(a)  The  principle  of  the  law  is  cases  a  perpetual,  in  others  only 
thus  stated  by  Sir  W.  BlacktUme,  a  temporary,  loss  of  the  oflender^s 
3  Comm.  289 :  '*  The  true  reason  immoveables  or  landed  property; 
and  only  substantial  ground  of  and  have  vested  th^n  both  in 
any  forfeiture  for  crimes  consbt  the  king,  who  is  the  person  sup- 
in  this;  that  all  property  is  de-  posed  to  be  offended,  being  the 
rived  from  society,  being  one  of  one  visible  magistrate  in  whom 
those  civil  rights  which  are  con-  the  majesty  of  the  public  resides.'* 
ferred  upon  individuals,  in  ex-  (b)  4  Comm.  133.  The  oflfence 
change  for  that  degree  of  natural  of  theft-bote  is  where  the  party 
freedom  which  every  man  must  robbed  not  only  knows  the  felon, 
sacrifice  when  he  ento^  into  but  also  takes  his  goods  again,  or 
social  communities.  If,  therefore,  other  amends,  upon  agreement 
a  member  of  any  national  com-  not  to  prosecute.  Thb  is  fre- 
munity  violates  the  fundamental  quently  called  compounding  of 
contract  of  his  association,  by  felony,  and  formerly  was  held  to 
transgressing  the  municipal  law,  make  a  man  an  accessory;  but  b 
he  forfeits  his  right  to  such  privi-  now  punished  only  with  fine  and 
leges  as  he  claims  by  that  con-  imprisonment.  This  perversion  of 
tract ;  and  the  state  may  very  justice,  in  the  old  Gothic  consti- 
justly  resume  that  portion  of  pro-  tutions,  was  liable  to  the  most 
perty,  or  any  part  of  it,  which  severe  and  infamous  punishment, 
the  laws  have  before  assigned  And  the  Salic  law  ^  latroni  eum 
him.  Hence,  in  every  ofience  of  similem  habuit,  qui  ftirtum  celare 
an  atrocious  kind,  die  laws  of  vellet,  et  occulte  sine  judice  com* 
England  have  exacted  a  total  positionem  ejus  admittere."  By 
confiscation  of  the  moveables  or  statute  25  Geo.  2.  c.  56,  even  to 
personal  estate ;  and    in   many  advertise  a  reward  for  the  return 
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and  othert. 


duty  to  the  public  by  prosecution,  without  sheltering        1828. 
himself  under  the  prosecution  of  another,  or  prosecuting         "■"" 
only  for  part  of  the  property  which  he  claims.     Against      Bolland. 
all  these  contrivances  the  law  is  imperative  and  abso-  '"  ^®  matter 
lute.     Nay,  it  is  supposed  to  extend  to  the  property  of       Marsh 
third  persons,  obtained  not  by  felony,  but  by  bailment 
to  the  felon.     Into  this  discussion,  however,  to  us  irre- 
levant, we  do  not  enter,  except  to  elucidate  the  principle 
of  the  law  (a) ;  a  principle  of  the  same  nature  as  the 
principle  by  which  courts  of  equity  will  not  hear  any 
excuse  but  the  sanction  of  the  court  for  the  purchase 
by  trustees  of  trust  property.  (6)     The  rule  therefore 


of  things  stolen,  with  no  ques- 
tions asked,  or  words  to  the  same 
purport,  subjects  the  advertiser 
and  the  printer  to  a  forfeiture  of 
sol.  each. 

(a)  The  vigilance  of  the  law  in 
these  cases  is  thus  stated  in  Dal- 
ton:  **  If  a  man  be  indicted  for 
the  felonious  stealing  of  another 
man's  goods,  when  in  truth  those 
goods  be  his  own,  and  the  goods 
be  brought  into  the  Court  (as  a 
manoeuvre  against  him),  and  he  is 
asked  by  the  Court  whose  those 
goods  be,  and  he  doth  disclaime  to 
have  any  property  in  them ;  by  this 
discbiimer  he  shall  lose  the  goods, 
though  they  were  his  owne;  and 
though  he  be  acquit  of  the  felo- 
nie,  yet  the  goods  by  this  dis- 
claimer shall  be  confiscate  to  the 
King.     FUx.  Coron.  555  &  368. 

*^  8o  if  goods  be  found  in  the 
possession  of  a  felon  which  he 
doth  disavow,  and  after  he  is 
attainted  for  stealing  of  other 
goods,  but  not  of  those,  in  this 


case  the  goods  which  he  did  dis- 
avow shall  be  confiscate  to  the 
King;  but  if  he  had  been  at- 
tainted for  the  stealing  of  those 
goods,  they  should  have  been 
termed  goods  forfeit,  and  not 
confiscate.  FUz.  For/.  84.  And 
in  BuOock  v.  Doddi,  S  B.  4*.  A. 
95B,  it  extends  to  every  species 
of  property.  Per,  Cur.  By  at- 
tainder all  the  personal  pro- 
perty, and  rights  of  action  in 
respect  of  property  accruing  to 
the  party  attainted,  either  before 
or  after  attainder,  are  vested 
in  the  crown  without  office 
found. 

(b)  This  rule  is  thus  sUted  by 
Lord  Eldon  in  ex  parte  Bennet, 
10  Fetejf,  385 :  **  The  ground  is, 
that  though  in  the  particular 
case  there  may  be  the  most  satis- 
factory evidence  that  the  trans- 
action amounts  to  no  more  than 
that  the  general  interests  of  jus- 
tice requure  that  the  solicitor  is 
not  to  be  permitted  to  buy  for 
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APPBAL. 


i%  in  cases  of  felony,  ^  No  prosocution,  no  restitatioii.'' 
The  rule  may  <^)erafee^  like  all  rnles,  widi  hardBbip  m 
particiilar  cases;  but  it  is  a  wholesome  rigoor  in  the 
main.  Be  Ais,  however,  as  it  may,  it  is  the  law,  as  will 
appear  fay  separately  omsidering  the  three  di£Earmt  cases 
of  appeal,  of  the  statute  of  restitution,  and  of  the  coarse 
of  the  common  law. 

By  appeal  there  is  no  restitution,  unless  the  felon 
is  convicted  upon  the  prosecution  or  evidence  of  the 
claimant  (flofc's  P.  C.  539,  540)  (a);  and  this,  notwith- 
standing he  has  already  been  convicted  upon  the  pro- 
secution of  another  person,  (b) 

Such  is  the  law,  the  principle  of  wfaidi  is  ob^ous. 
The  law,  in  all  cases,  encourages  not  the  dormant  but 


himielf  or  for  another,  as  in 
several  cases  the  powers  of  the 
Court  would  not  be  equal  to  pro- 
tect it  against  deception,  from 
the  impossibility  of  knowing  die 
truth  in  every  case.  That»  in 
truth,  is  the  principle  on  which 
Courts  of  equity  have  held  that 
trustees  shall  not  buy.  I  men- 
tion it,  as  Lord  JKoMnK^  said  more 
than  once,  that  to  aflect  the  sale 
die  trustees  must  make  an  ad- 
vantage. That  is  not  my  opinion. 
The  principle  is  deeper;  vk.  that 
if  a  trustee  can  buy  in  an  honest 
case,  he  may  in  a  case  having  that 
appearance,  but  which,  from  the 
infirmity  of  human  testimony, 
may  be  grossly  otherwise.'* 

(a)  If  A.  steals  the  goods  of  B^ 
C,  and  D.  severally,  and  B.  brings 
hb  appeal  and  convicts  the  oflfen- 
der,  yet  before  judgment  C.  and 


D.  may  pursue  their  appeals,  and 
he  shall  be  arraigned  also  upon 
their  several  appeals.  4  E.  41 1  a. 
Hak^s,  P.  C.  539. 

So  if  judgment  be  given  against 
A.  upon  the  appeal  of  B.,  yet  if 
the  appeal  of  C.  were  begun  be- 
fore the  a£tabder,  A.  shall  be 
arraigned  upon  the  appeal  of  C^ 
because  he  b  to  have  the  restitu- 
tion of  hb  goods  thereby.  It 
seems  the  attainder  b  no  bar  to 
C. :  but  certain  it  u,  that  if  A.  be 
attaint  at  the  suit  of  B.,  and  then, 
and  not  before  C.  commences  hb 
appeal,  A.  shall  not  be  arraigned 
thereupon. 

{b)  If  A.  steab  severally  the 
goods  of  B.  and  C,  and  he  6e 
convict  upon  the  appeal  of  B., 
yet  C.  shall  not  have  restitution 
till  he  be  convict  at  hb  suit  abo. 
4E.  411. 
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the  yigiknt;  and  this  encoarsgement  is  of  peculiar  1828. 
moment  in  the  cases  of  prosecuticni,  or  no  prosecutiony 
for  felony.  The  law,  dierefore,  will  not  permit  a  pro- 
prietor, who  is  inactive  in  the  discharge  of  his  pfiblic  '"  the  matter 
duties,  to  claim  restitution  of  his  property;  nor  will  it 
permit  him  to  mislead  the  Crown  in  its  exercise  of  mercy, 
hf  not  manifesting  the  extent  of  the  ofiender's  guilt 

Nay,  the  law  will  not,  upon  the  same  principle, 
permit  a  prosecutcnr  to  conviction  to  claim  more  goods 
than  he  has  specified  in  the  indictment.  This  is  stated 
by  different  authors,  whose  statements  are  compressed 
by  DaUony  page  34.  (a) 

Upon  the  same  principle,  the  law  will  not  permit  the 
proprietor  to  say  that  it  was  impossible  for  him  to  pro- 
secute^ unless  he  has  manifested  his  vigilance,  by  some 
overt  act  (6),  to  convict  thie  ofiender.  (c) 


(a)  If  a  man  doe  steale  divers 
goods,  and  the  owner  of  the 
goods  doth  bring  hb  appeale  of 
robbery  against  the  felon,  and 
therein  doth  omit  or  leave  out 
any  part  of  his  said  goods  that 
were  stolne,  in  this  case  the  king 
shall  have  all  those  goods  which 
were  left  out  of  the  appeale ;  and 
the  reason  of  law  is,  for  that  by 
this  omission  or  leaving  out  any 
of  die  goods  the  felon  may 
escape,  and  the  appellant  shall 
be  thns  punished  by  the  losse  of 
of  his  goods  for  such  his  negli- 
gence, oonnivencie,  and  conceal- 
ing of  the  felon's  offence,  and 
then,  in  as  much  as  the  owner 
cannot  have  those  goods,  the 
king  shall  have  them  as  confis- 
cate, according  to  the  old  rule,. 


quod  non  capit  Christus,  capit 
fiscus. 

iff)  "If  a  man  steal  goods"  (says 
DallotL,  81),  "  and  before  his  at- 
tainder kill  himself,  he  forfeits 
to  the  king  not  only  his  goods, 
but  the  goods  stolen;  for  the 
owner  not  having  prosecuted 
either  by  appeal  or  indictment, 
can  neither  have  restitution  of 
goods  by  the  common  law,  nor 
by  the  statute.** 

(c)  In  cases  of  impossibility  of 
such  conviction,  it  is  sufficient 
that  he  used  his  endeavour,  as  if 
he  takes  the  felon  and  imprisons 
him,  and  he  dies  within  the  year 
and  before  the  appeal  commenced; 
so  if  the  party  abjures  or  breaks 
prison  after  he  b  taken.  Hale*^ 
P  C.  540. 
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1828. 
Ex  parte 

BOLLAND. 

In  thc^matter  ^n  appeal  of  robbery. 

Marsh 
•od  others. 

STATUTE   OP 
RESTITUTION. 


The  law  is  the  same  with  respect  to  the  statute  of 
restitution.  By  common  law  there  was  no  restitution  of 
goods  upon  an  indictment;  it  could  be  obtained  only  by 
(4  P.  C.  355).  But,  says  Sir 
W.  BlackstonCf  it  being  considered  that  the  party  pro- 
secuting the  o£Pender  by  indictment  deserves  to  the  fiill 
as  much  encouragement  as  he  who  prosecutes  by  appeal, 
the  statute  of  restitution  was  made ;  which  statute  enacts 
as  follows:  — "  If  any  felon  or  felons  hereafter  do  rob 
or  take  away  any  money,  goods,  or  chattels  from  any  of 
the  king's  subjects,  from  their  person,  or  otherwise 
within  this  realm,  and  thereof  the  said  felon  or  felons  be 
indicted,  and  after  arraigned  of  the  same  felony,  and 
found  guilty  thereof,  or  otherwise  attainted  by  reason  of 
evidence  given  by  the  party  so  robbed,  or  owner  of  the 
said  money,  goods,  or  chattels,  or  by  any  other,  by  tjieir 
procurement,  that  then  the  party  so  robbed,  or  owner, 
shall  be  restored  to  his  said  money,  goods,  or  chattels." 


The  words  of  this  statute  are  so  dear,  that  we  shall 
merely  add  one  observation  by  Sir  M,  Hale,  who  $ays : 
A.  and  B.  have  their  several  goods  stolen  by  C;  A.  pre- 
fers his  bill  of  indictment  for  his  goods ;  C.  is  thereupon 
convicted  ;  notwithstanding  that  conviction  B.  may  pre- 
fer his  bill,  and  C  shall  be  thereupon  arraigned  and 
tried,  to  the  end  that  B.  may  have  his  restitution^  which 
he  could  not  have  by  the  conviction  upon  the  indict- 
ment of  A.,  because  a  distinct  felony,  though  most 
usually  at  the  same  sessions  the  several  indictments 
against  the  same  person  are  tried  by  the  same  jury, 
(Halesy  P.  C.  545.) 


ACTION. 


The  law  is  the  same  in  an  action,  {Markham  v.  CoM, 
Nay.  82,)  where  the  Court  held  the  plea  in  bar  perfect, 
because  it  does  not  shew  that  the  plainti£P  had  given 
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evidence  for  the  oonyiction,  for  otherwise  he  shall  not  1828. 

have  restitution ;  and  an  all^ation  of  procurement  is  

not  sufficient.     Eieade  causa  judgment  was  given  for  Holland. 

the  plaintilF;  which  law  is  recc^nized  by  Sir  M.  Hole,  ^"  thc^matter 

P.  C.  546.  (a)  Marsh 

and  others. 

Such  is  the  clear^  ancient,  settled  law :  which,  atten- 
tive to  the  public  interest,  will  not,  when  there  have 
been  various  ofiPences,  leave  the  punishment  of  guilt  to  the 
chance  of  prosecution  by  one  of  several  parties  injured, 
where  eadi,  instead  of  finding  an  excuse  for  inactivity, 
and  trusting  to  another's  prosecution,  ought  to  be  active 
in  discharging  his  duty  to  the  public,  not  only  that 
public  vengeance  may  be  satisfied,  but  that  the  Crown 
may  not  be  misled  in  the  exercising  or  withholding 
mercy.  The  law,  therefore,  has  not  contented  itself 
with  knowing  that  public  vengeance  has  been  satisfied^ 
but  insists,  ais  a  foundation  for  restitution,  upon  indi- 
vidual exertion. 

Now,  as  it  is  admitted  in  the  present  case  that  the 
felon  was  not  convicted  upon  the  prosecution  or  evidence 
of  the  petitioners,  it  would  seem  to  follow,  as  a  matter 
of  course,  that  the  petitioners  ai*e  not  entitled  to  any 
restitution ;  and  so  it  was  supposed  until  the  decision  in 
Stone  V.  Marsh.  It  becomes  necessary,  therefore,  to 
examine  how  this  ancient  setded  law  is  considered  in 
the  caseof  5/it>ii6v.  Marsh:  and  as  this  is  an  appeal  firom 
the  decision  in  the  case  of  Stone  v.  Marshy  we  may^ 

(a)  But  if  the  plaintiff  had    for  want  of  that  averment,  in  the 
not  given    evidence    upon  the    case  of  Markham^  judgment  was 
conviction   it  was  held  that  the    given  for  the  defendant  in  tres- 
action  lay  not,  but  the  gooda    pass.    Hale*%  P,  C.  646,  7. 
were  confiscate  to  the  king,  and 
Vol.  I.  B  B 
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1828.        without  impropriety,  examine  the  arguments  and  the 

reasoninir  upon  which  that  decision  is  founded. 

Ex  parte  °     '^ 

Holland. 
In  the  matter       ^j  fij^^^^   gg   to   the  maxim   cited  by  the  counsel, 

Marsh       which  seems  to  have  influenced  the  Court,  <<  Cessante 
and  other*,    y^aione^  cessai  et  ipsa  lex.'* 

The  counsel  said  it  is  an  incorrect  expression  to 
say,  that  a  debt  or  trespass  is  merged  in  a  felony. 
The  felon  cannot  be  sued  for  the  debt  or  trespass  for 
a  time,  but  the  right  of  action  is  not  gone  for  ever. 
The  rule,  that  a  party  injured  by  a  felonious  act  cannot 
sue  the  felon,  is  founded  on  principles  of  public  policy. 
Tlie  object  of  it  is  to  secure  the  punishment  of  ofienders ; 
but  if  the  offender  is  dead  or  has  been  brought  to  trial, 
the  case  does  not  &11  within  the  reasons  on  which  the 
rule  is  founded,  and  then  the  maxim  applies,  cessemie 
rathnCf  cesscU  et  ipsa  lex.  The  dvil  remedy  against  the 
felon  is  only  suspended  until  the  party  has  been  tried  for 
the  felony.  When  that  has  taken  place,  and  he  has 
been  either  acquitted  or  convicted,  an  action  for  the  civil 
injury  resulting  from  his  wrongful  act  is  maintainable. 

Cause  conti-         1^^  assertion  that  the  cause  of  the  law  has  ceased,  is 
nues.  founded  upon  the  supposition  that  the  object  of  the  law 

is  merely  the  gratification  of  public  vengeance.  This  is 
an  erroneous  supposition ;  the  real  object  being  to  secure 
the  exertions  of  individuals  that  offenders  may  not 
escape  conviction,  and  that,  when  convicted,  mercy  may 
not  either  be  excluded  from  them  by  rumours  of  crime 
which  cannot  be  established,  or  be  extended  to  them 
when  they  have  committed  crimes  which  ought  to  be 
punished.  This  cause  of  the  law,  unfortunately,  is  so  far 
from  having  ceased,  that  the  present  times  abound  with 

11 
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forgeries  which  escape  unpunished,  from  the  indulgence        1828. 

by  individuals  of  their  own  morbid  feelings,  or  by  making        ' 

terms,  thatis,  in  other  words,  by  compounding  thefelonies,      Bollanb! 

with  the  friends  of  the  offenders.     Nor  is  this  confined  '•*  ^^^  matter 

to  forgeries.     It  b  notorious,  that  thefts  are  compounded       Mabsh 

to  a  large  amount ;  that  goods  are  stolen  systematically,    *****  othen. 

not  in  trifling  thefts,  but  to  a  large  amount;  the  property 

is  no  sooner  stolen  than  the  felon,  with  the  plunder  in 

his  pocket,   n^odates  with   the  party  whom   he  has 

robbed;   they  share  it  between  them:   the  proprietor 

gets  what  he  Cfm,  and  wh(^y  d]^r^;ards hiapublic duties; 

and  the  felon,  having  escaped  with  unpunity,  is  liberated 

to  renew  his  depredations ;  and  then  we  are  told  that 

<^  cessante  causoj  cesMtet  ipsa  fer,"   as  a  reason  for 

shaking  the  foundation  of  the  common  and  statute  law 

as  established  for  centuries. 

But  even  if  the  cause  had  ceased,  the  construction  Cetattion 
of  this  maxim  does  not  warrant  a  repeal  of  existing  law.  ^ioo. 
For  instance,  many  of  the  causes  of  our  law,  par- 
ticularly of  real  property,  which  originated  in  the  feudal 
tenures,  have  long  since  ceased ;  but  is  any  Court  to  say 
that  all  the  law  of  real  property  ceases.  Cessante  causa^ 
cessai  et  ipsa  lex.  The  causes  of  the  laws  of  usury 
may  have  ceased ;  are  the  courts  of  law,  therefore,  or 
the  l^slature,  to  repeal  the  statutes  ?  Within  the  last 
ten  years,  upon  on  appeal  of  murder  in  the  Court  of 
King^s  Bendi,  the  defendant  insisted  upon  his  right  to  a 
trial  by  battie,  <*  to  fight  with  batons  after  the  usual 
oaths  against  amulets  and  sorcery.''  The  counsel  for 
the  plaintiff  represented  to  the  Court  that  the  law  was 
obsolete ;  that  it  was  ludicrous  in  the  present  times  to 
insist  upon  this  absurdity  as  law,  cessanie  causa,  cessat 
et  ipsa  lex;  but  Lord  Ellenboraugh  said,  <<  it  is  the 
law,  and  must  be  obeyed.''     His  lordship's  words  are 

BB  2 
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1828.        thus  reported,  in  Ashfard  v.  Thofntan^   1  B.S^J.  460. 
"  The  general  law  of  the  land  is  in  favour  of  the  wager  of 
battle,  and  it  is  our  duty  to  pronounce  the  law  as  it  is. 
In  the  matter  ^^j  ^^^  ^  ^^  ^^^y  ^^j^  j^  ^  j^^^     Whatever  prejudices 

Marsh  therefore  may  justly  exist  against  this  mode  of  trial,  stiU, 
as  it  is  the  law  of  the  land,  the  Court  must  pronounce 
judgment  for  it."  The  appeal  &iled,  and  this  suit  by 
battle  was  abolished  by  parliament,  (a) 


Ex  parti 
Holland. 


and  others. 


Assuming,  therefore,  what  we  deny^  that  in  the 
present  times  the  cause  has  ceased;  that  the  law  is 
obsolete;  it  is  not  for  the  courts  of  law  but  for  the 
l^islature  to  interpose. 


Meaning  of 
themazuu. 


The  construction  of  the  maxim  <<  cessante  causdj 
cessatft  ipsa  lexj*  has  never  been  supposed  to  warrant 
the  courts  of  law  in  repealing  established  law,  because 
the  principle  in  which  it  originated  may  be  supposed 
to  have  become  obsolete.  This  maxim,  therefore, 
has  never  been  applied  to  the  repeal  of  established 
law ;  but  to  prevent  the  extension  of  a  law  to  a  case 
not  established  {b)  and  not  within  the  principle  of 
the  law.     If  I  except  all  my  trees  which  grow  out  of  any 


(a)  Statute,  59  G.  5.  c  46. 

{h)  It  18,  says  Sir  Wm.  Black- 
stone,  an  established  rule  to  abide 
by  former  precedents,  where  the 
same  points  come  again  in  litiga- 
tion ;  as  well  to  keep  the  scale  of 
justice  even  and  steady,  and  not 
liable  to  waver  with  every  new 
judge's  opinion ;  as  also  because 
the  law  in  that  case  being  so- 
lemnly declared  and  determined, 
what  before  was  uncertain,  and 
perhaps  indiflerent,  is  now  be- 


come a  permanent  rule,  which  it 
is  not  in  the  breast  of  any  subse- 
quent judge  to  alter  or  vary  from, 
according  to  his  private  senti- 
ments; he  being  sworn  to  deter- 
mine, not  according  to  his  own 
private  judgment,  but  according 
to  the  known  laws  and  customs 
of  the  land ;  not  delegated  to  pro- 
nounce a  new  law,  but  to  main- 
tain and  expound  the  old  one; 
not  to  legislate,  but  to  interpret 
the  law. 
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wood,  but  upon  land  or  pasture  there,  by  the  exception        1821. 

of  the  trees  the  soil  itself  is  not  excepted,  but  sufficient       „ 

,       ,    .  ,  .        ,  Ex  parte 

nutriment  out  of  the  land  is   reserved  to  sustam   the      Holland. 

vegetative  life  of  the  trees,  for  without  that,  which  is  ^"  ^^^  matter 

excepted,    they  cannot  subsist;  but  if  the   lessor  fells        Marsh 

them,  or  by  the  lessee's  licence  grubs  them  up,  in  such 

case  the  lessee  shall  have  the  soil ;  for  cessante  causa 

cessat  ^et^us. 

So  too  in  Phwden,  267,  **  wardship  is  due  to  the 
lord  in  respect  of  the  imbecility  of  the  person  to  do 
knight's  service :  but. when  he  is  made  a  knight,  he  is 
thereby  allowed  and  admitted  able  to  perform  knight's 
service,  and  then  his  body  ought  not  to  be  in  ward, 
because  his  imbecility  ceases  <^  et  cessante  causa^  cessabit 
efectus.'* 

It  is,  therefore,  a  mistake  to  assert,  that  the  maxim 
cessante  causa  is  applicable  to  the  present  case,  and 
equally  erroneous  to  say  that  the  right  is  suspended  until 
the  offender  has,  upon  some  prosecution  or  another, 
been  acquitted  or  convicted.  With  respect  to  the 
authorities  cited  in  support  of  the  plaintiff's  claim,  it  will 
appear,  upon  examination,  that  they  have  not  any 
reference  to  their  claim,  or,  if  any,  that  their  operation 
is  against  the  claim. 

The  case  from  Bro.  Mr.  Trespass,  415,  and  Y.B. 
BIH.6.  15.,  as  far  as  it  is  any  authority,  proves  that  an 
action  cannot  be  maintained  after  an  acquittal  of  the 
felony ;  but  it  evidently  was  decided  only  upon  the  form 
of  the  pleadings.  Higgin^s  case  also  shews  that  the 
action  could  not  be  maintained.  Markham  v.  Cobb 
proves  nothing  in  favour  of  the  plaintiff's  claim,  but  much 
against  it :  the  judgment  being  as  follows :  "  But  by  the 
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1828.        Court,  The  plea  in  bar  is iKn]f;ht,  because  itdoes  notshew 

that  the  plaintiff  had  given  evidence  for  the  conviction^  ' 

BoLLAKo.      for  otherwise  he  shall  not  have  restitution;   and  an 

In  thynattcr  aDegatiwi  of  procurement  is  not  sufficient."     Ei  ea  de 

Mabsh       axusa  judgment  was  given  for  the  plaintiff, 
and  others. 

The  counsel)  after  having  cited  these  cases^  omcludes 
thus :  The  judgment  of  the  Court  in  Dawkes  v.  Cave- 
neigh  (a),  Lord  Holers  treatise  on  the  Pleas  of  the 
Crown,  p.  546,  and  a  dictum  of  Bullerj  J.  in  Master 
V.  Miller  (ft),  all  shew  that  the  rule  against  maintaining 
a  civil  action  for  an  act  which  amounts  to  a  felony,  is 
founded  upon  principles  of  public  policy,  and  does  not 
extend  to  cases  where  those  principles  would  not  be 
violated  by  suffiering  the  action  to  be  midntained ;  and 
all  those  authorities  were  considered  and  confirmed  in 
Crosby  v.  Leng.  (c)  How  far  the  serjeant  was  justified 
in  supposing  that  these  authorities  warrant  the  position 
which  he  has  advanced,  the  authorities  themselves  will 
best  prove.  With  respect  to  Dawkes  v.  Caveneigh  1652, 
StyleSj  346,  the  question  was,  if  after  the  defendant  vras 
indicted  and  found  guilty  of  felony,  and  burnt  in  the 
hand,  an  action  of  trespass  quare  clausum  fregiiy  and  for 
carrying  away  the  money,  be  maintainable  by  the  party 
who  was  robbed  against  the  party  that  robbed  him,  or 
no.  Boll,  C.  J.  If  it  were  before  conviction,  the  action 
would  not  lie,  for  the  danger  the  felon  might  not  be 
tried ;  and  there  is  no  inconvenience  if  the  action  do 
lie,  and  since  he  could  not  have  had  his  remedy  before, 
he  shall  not  now  lose  it ;  and  now  diere  is  no  danger  of 
compounding  for  the  wrong.  The  rest  of  the  judges 
agreed  with  Boll,  C.  J:,  and  so  judgment  was  given  for 
tiie  plaintiff. 

(fl)  Siyies,  54T.  (^)  4  T.  R.  352.  (c)  12  East,  409. 
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With  respect  to  the  assertion  that  the  cases  cited  by         1828. 

Sir  M.  Hale  warrant,  directly  or  indkectly,  the  positi(m         """" 
,  .   ,  ,       ,  .  .  ,  .  Ex  parte 

that  a  ij^ght  to  restitution  can  exist  without  prosecution,      Bollano. 

it  is  wholly  without  foundation,  as  has  been  already  most  ^^  ^^^  matter 

fully  established.  Marsh 

and  others. 

And  how  fiur  the  dictum  of  Mr.  J.  BuUer  in  Mtxsier 
V.  Miller  (a)  warrants  this  assertion,  the  dictum  itself 
will  best  prove,  which  is  as  follows :  "  If  actual  forgery 
had  been  committed,  the  defendant  could  not  be  per- 
mitted to  retain  the  money :  he  must  not  get  900/.  by 
the  crime  of  anotho:;  but  in  such  a  case,  I  agree  it 
would  be  difficult  to  sustain  the  present  or  any  action 
for  the  money  *till  something  further  happened  than  has 
yet  been  done.  The  law,  proceeding  on  principles  of 
public  policy,  has  wisely  said,  that  where  a  case  amounts 
to  felony  you  shall  not  recover  against  the  felon  in  a 
civil  action ;  but  that  ride  does  not  appear  by  any  printed 
authori^  to  have  been  extended  beyond  actions  of 
trespass  or  tort^  in  which  it  is  said  that  the  trespass  is 
merged  in  the  felony.  That  is  a  rule  of  law  calculated 
to  bring  offenders  to  justice;  but  whether  that  rule 
extends  to  any  case  after  the  defendant  is  brought  to 
justice,  or  whether  at  any  time  it  may  be  resorted  to  in 
an  action  between  persons  guilty  of  no  crime,  are 
questions  upon  which  I  have  formed  no  opinion,  because 
this  case  does  not  require  it." 

And  as  to  the  last  case  of  Crosby  and  Leng^  it  will 
be  seen  that  the  doctrine,  so  far  from  confirming  the 
position  advanced,  is  in  direct  opposition  to  it.  In 
CYosby  V.  Lengy   the  question   was,    whether   the   law 

(a)  4  T.  R.  33S. 
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1828.       which  deprives  a  proprietor  of  his  right  to  proper^ 

'        feloniously  taken  from   him,  unless  he  prosecutes  to 

Bol^Tni^     conviction,  extaided  to  the  case  where  the  proprietor 

In  the  matter  1^3^  prosecuted ;  and,  on  that  ground,  the  defendant  was 

Maash       acquitted.     The  Court  held  that  it  did  not  apply, 
and  othen. 

Lord  Elknborough  said,  ^  The  policy  of  the  law 
requires,  that,  before  the  party  injured  by  any  felonious 
act  can  seek  dvil  redress  for  it,  the  matter  should  be 
heard  and  disposed  of  before  the  proper  criminal 
tribunal,  in  order  that  the  justice  of  the  country  may 
be  first  satisfied  in  respect  of  the  public  ofienoe;  and, 
after  a  verdict,  either  of  acquittal  or  conviction,  the 
judgment  is  so  far  conclusive  in  any  collateral  pro- 
ceeding quoad  the  particular  matter,  that  the  objection 
is  tliereby  removed  of  bringing  that  sub  judice  in  a 
civil  action,  which  was  the  proper  subject-matter  of 
a  criminal  prosecution.  Here  the  defendant  having  been 
before  tried  and  acquitted  of  the  felony,  the  objection 
founded  upon  the  general  policy  of  the  law  does  not 
apply.  This  point  has  been  before  decided  in  the  cases 
of  actions  brought  after  a  conviction  of  the  defendant 
for  felony :  and  the  only  difference  which  can  be  sug- 
gested between  the  case  of  a  prior  conviction  and  that  of 
an  acquittal  is,  that  the  acquittal  may  have  been  brought 
about  by  the  defendant's  colluding  with  the  prosecutor : 
but  if  the  acquittri  be  shewn  either  in  pleading  or  by 
evidence  to  have  been  obtained  by  collusion,  it  would 
be  put  aside,  and  the  objection  would  still  remain.  All 
the  mischief,  therefore,  that  could  result  fix)m  extending 
the  same  rule  to  cases  of  acquittal,  which  has  established 
the  right  to  sue  after  a  conviction  of  the  felon,  is  done 
away  by  letting  the  defendant  in,  to  shew  that  the  judg* 
meilt  of  acquittal  was  obtained  per  fraudem.^* 
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The  judgment  of  the  Court,  upon  this  reasoning,  in         1828. 

the  case  of  Stone  and  Manhy  is  as  follows :  — There  is,         

indeed,  another  nde  of  the  law  of  England,  viz.  that  Bolland. 
a  man  shall  not  be  allowed  to  make  a  felony  the  founda-  ^"  '**®  matter 
don  of  a  civil  action;  not  that  he  shall  not  maintain  Marsh 
a  civil  aStion  to  recover  from  a  third  and  innocent  ^  others, 
person  that  which  has  been  feloniously  taken  fit)m  him.  Judgment, 
for  this  he  may  do,  if  there  has  not  been  a  sale  in 
market  overt ;  but  that  he  shall  not  sue  the  felon : 
and  it  may  be  admitted  that  he  shall  not  sue  others, 
together  with  the  felon,  in  a  proceeding  to  which 
the  felon  is  a  necessary  party,  and  wherein  hb  claim 
appears,  by  his  own  shewing,  to  be  founded  on  the 
felony  of  the  defendant.,  Gibson  v.  Minetj  1  H.  BL 
612.  This  is  the  whole  extent  of  the  rule.  The 
rule  is  founded  on  a  principle  of  public  policy ;  and 
where  the  public  policy  ceases  to  operate,  tlie  nde 
shall  cease  also.  This  point  is  very  ably  shewn  in  the 
argument  on  the  behalf  of  the  plaintifls.  The  autho- 
rities were  quoted,  and  need  not  be  repeated:  and  it 
was  shewn,  that  the  familiar  phrase^  <<  the  action  is 
merged  in  the  felony,"  is  not  at  all  times  and  literally 
true.  Now  public  policy  requires  that  offenders  against 
the  law  shall  be  brought  to  justice;  and  for  that  reason 
a  man  is  not  permitted  to  abst^n  from  prosecuting  an 
offender  by  receiving  back  stolen  property,  or  any 
equivalent  or  composition  for  a  felony,  without  suit,  and 
of  course  cannot  be  allowed  to  maintain  a  suit  for  such 
a  purpose.  But  it  is  not  contended  that  any  such  policy 
or  rule  is  applicable  to  the  present  case :  the  offender 
has  suffered  the  extreme  sentence  of  the  law  for  another 
offence  of  the  same  kind.  It  does  not  appear  that  the 
plaintiffs  had  any  knowledge  of  the  particular  forgeiy 
mentioned  in  this  case  at  such  a  time  as  might  have 
enabled  them  to  bring  the  offender  to  justice  sooner ;  or 
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1828.        even  if  they  had  been  acquainted  with  the  fact  of  the 

forgery,  that  they  could,  in  ignorance  of  the  place  of  the 

BoLULND.      forgery,  and  of  the  means  by  which  the  forged  instm- 

In  the  matter  m^nt  was  placed  in  the  Bank  of  England,  have  ini^ 

Marsh        tuted  a  prosecution  with  success.      And  it  was  very 

and  others,     properly    admitted    by    the    learned    counsel   for    the 

defendants,  that  he  coidd  not  contend  that  an  action 

might    not    be   maintained    after    conviction    ci  the 

felon." 


It  is  submitted,  therefore,  that  the  plaintifis  could  not 
maintain  any  action  — 

1st.  Because  they  were  not  injured;  and, 

2d.  Because  the  felon  was  not  convicted  upon  their 
prosecution  or  evidence. 


NO     BIOHT    OF 
ACTION    ON 
CONTEACT. 


Cases. 


NOT   ACTION   ON   CONTRACT. 

But  supposing  that  a  right  of  action  exists,  it  is  not 
an  action  on  a  contract.  This  appears  from  Markham 
V.  Cobbj  Nay.  8,  and  Higgins's  case,  Yefc.  89,  which  were 
actions  of  trespass ;  and  Horwood  v.  Smithy  2  Ter.  R.  760. 
which  was  trover. 


Principle.  It  is  not,  however,  only  from  decided  cases  that  t^^ 

form  of  action  appears  to  be  only  tort,  but  from  the 
very  natiure  of  the  distinction  between  tort  uad  con- 
tract. A  civil  injury  is  either  ex  amtradu  or  ex  delicto* 
The  distinctions  between  actions  on  tort  and  on  con- 
tract are  known  to  express  these  difierent  injuries,  and 
they  are  distinctions  too  long  settled  to  be  sacrificed  for 
any  imaginary  good  to  result  from  not  adhering  to  them 
in  any  particular  case. 
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But  it  is  said,  that  although  the  plaintiff  may  (a)        1828. 
maintain  an  action  on  a  tort,  he  is  not  compelled  to        "-^-^ 
resort  to  this  species  of  action,  but  may  elect  to  proceed      Bol^ko. 
<m  a  ocmtract.     But  admitting  that,  generally  speaking,  '"  ^^  n»tter 
when  goods  are  wnmgfully  taken  and  converted  into       Marsh 
money,  or  when  money  is  wrongfully  taken,  the  owner    ""^  othew. 
may  waive  the  tort  and  proceed  by  assumpsit,  we  submit 
that  this  doctrine  of  election  does  not  ^ply  to  this  par-  Plaintiff  may  ' 
ticular  case;  because  the  law  of  election  does  not  apply  ^^^ 
either  to  a  case  where  only  part  of  the  act  can  be 
affirmed,  or  where  the  right  is  founded  on  disaffirmance, 
or  where  the  act  is  not  voidable  but  void. 

The  doctrine  of  election  is  founded  upon  the  sup-  No  election  of 
position  that  the  plaintiff  may  wholly  affirm  or  disaffirm  ^^^ 
the  act,  and  that  he  cannot  affirm  one  part  and  dis- 
affirm another ;  that  he  must  be  consistent  throughout; 
that  he  cannot,   to  use  a  common   expression,   blow 
hot  and  cold.    WUsan  v.  PauUerj  Sir.  259  (ft),  and  Smith 


(a)  The  words  of  liOrd  Tenier'  reroediet,  or  either  of  them,  be- 

den,  in  Sione  ▼.  Marsh,  are  as  cause,  generally  speaking,  where 

follows:    **  This  forgery  was  a  an   injured   party  has   difierent 

capital  felony ;  and  it  is,  there-  remedies  against  difierent    per- 

fore,  uiged  on  the  part  of  the  sons,  he  may  elect  which  he  will 

defendants,  that  there  has  been  no  pursue.    So  that  the  question  is, 

▼aiid  transfer  of  the  annuities;  whether  the  plaintiffi  have  the 

that  the  Bank  of  England  is  an-  remedy  they  now  seek." 

swerable    to  the   plaintifli    for  (b)  Trover  by  the  assignee  of 

having  permitted  the  transfers  to  Pouiter,    Pouiier,  on   7th  May 

have  been  made  without  their  1784,  became  a  bankrupt,  and  a 

authority;  and  that  the  buyers  commission  issued   against  him 

are  also  answerable,  as  having  3d  August.     16th  June  1724,  the 

taken  by  purchase  from  persons  bankrupt's  wife  brought  to  the 

who  had  no  authority  to  sell.  It  defendant  5,082/.  5t.  lid.  of  the 

is  not  necessary  to  say  whether  bankrupt's  money,  and  desired 

the  plaintiffi  had  or  had  not  these  the  defendant  to  buy  some  India 
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1828.  V.  HodsoHj  4  Ter.  R.  211.  (a)  In  the  case  of  a  chattel 
in  possession  can  A.  say  to  C,  B,  stole  my  horse  and 
sold  it  to  you,  C. ;  you  have  paid  me  the  amount ;  I 


Ex  parte 
Holland. 
In  the  matter  adopt  ^he  receipt  of  the  money,  but  I  do  not  adopt  th^ 

Maesh 
and  others. 


sale  of  the  horse?  What  right  has  he  to  the  money 
produced  by  the  sale  of  the  horse,  if  he  does  not  aflBrm 
the  sale  by  j5.  to  C  ?  But  even  suppose  that  A,  could 
say  this  to  C,  could  he  say  it  to  B.?  Could  he  say 
to  B.^  you  stole  my  horse,  you  have  sold  it  for  100/1  and 
received  the  money ;  pay  me  the  1002. ;  I  adopt  the 
receipt  of  the  money,  but  I  do  not  adopt  the  sale  of  the 
horse  ?  What  right,  we  ask,  has  he  to  the  produce  of 
the  sale,  if  he  does  not  affirm  the  sale  ?  that  is,  if  he 
does  not  admit  that  B.  was  authorized  to  sell  the 
horse. 


and  South  Sea  bonds  with  it.  On 
the  16th  June  and  23d  June,  with 
part  of  the  money  he  bought 
thirty  South  Sea  and  India  bonds, 
and  delivered  them  to  the  bank- 
rupt's wife.  On  2d  September 
1 724y  the  assignees  seized  twenty- 
two  of  the  bondsy  part  of  the 
bankrupt's  estate.  The  point 
reserved  was,  whether  the  defen- 
dant is  liable  in  thb  action  to 
make  satisfaction  for  the  money 
with  which  the  eight  bonds,  that 
did  not  come  to  the  hands  of  the 
assignees,  were  purchased. 

The  Court,  without  hearing 
any  argument  on  the  other  side, 
declared  that  the  seizing  part  of 
the  bonds  was  an  affirmance  of 
the  defendant's  act  in  laying  out 
the  money ;  and  that  the  plain- 
ti^  therefore,  could  not  avow  the 


act  as  to  part,  and  disavow  it  for 
the  rest;  so  the  defendant  had 
judgment. 

(a)  The  bankrupt  fraudulently 
delivered  goods  to  one  of  his 
creditors.  The  assignees  pro- 
ceeded in  assumpsit;  to  which  a 
set-off  was  pleaded.  Sir  F.  Gibbi, 
then  at  the  bar,  said,  **  The 
plaintiff  has  an  option  either  to 
affirm  or  disaffirm  the  contract; 
if  the  former,  the  defendant  is 
entitled  to  set  off  his  demand;" 
and  so  the  Court  decided.  Lord 
Kenyan  expressly  says,  ^Although 
the  assignees  may  either  affirm 
or  disaffirm  the  contract  of  the 
bankrupt,  yet  if  they  do  affirm 
it,  they  must  act  consistently 
throughout;  they  cannot,  as  has 
been  often  observed  in  cases  of 
this  kind,  blow  hot  and  cold. 
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Upon   the  same  principle,   too,    the   affirming   the        1828. 

receipt  of  money  by  an   agent  affirms   the  authority         

upon  which  the  agent  acted ;  and,  in  general,  the  con-      Holland. 
firmadon  of  the  result  adopts  all  the  previous  incidents,  '**  '**®  matte 
and  particularly  if  the  result  coidd  only  follow  from  the        Mabsh 
adoption. 

Assuming  thb  to  be  the  general  law,  the  question  is, 
whether  there  is  any  difference  in  the  particular  case 
before  the  Court  —  whether  the  proprietor,  of  stock, 
which  Fauntleroy  has  transferred  by  forgery,  may  pro- 
ceed against  Fauntleroy  for  the  money,  without  affirming 
the  forgery  —  whether  the  plamtiffi;  may  say,  you, 
Fauntleroy^  by  a  forged  power  of  attorney,  sold  the  stock 
which  stood  in  our  names  ?  You  received  the  money ; 
we  adopt  your  receipt  of  the  money ;  but  we  do  not 
adopt  the  sale  of  the  stock. 

This  was  the  substance  of  the  reasoning  in  Stone 
V.  Marsh;  where  the  Court  said,  "  The  money  so 
received  by  the  banking-house  not  having  been  paid 
over  to  the  trustees,  clearly  constitutes  a  debt  due  to 
them.  It  may  be  said  that  the  stock  was  transferred, 
and  the  money  paid  to  the  defendants,  without  the 
authority  of  the  trustees.  The  purchaser,  however,  does 
not  object  to  the  conveyance  or  claim  to  have  his  money 
back;  the  defendants,  therefore,  can  have  no  plea  for 
retaining  it  from  the  plainti£&.  Marsh  and  Co.  assumed 
to  have  authority  to  sell  the  stock ;  they  sold  4t,  and 
received  the  money:  the  former  owners  of  the  stock 
may  adopt  their  act,  and  claim  the  money,  for  the 
defendants  cannot  be  permitted  to  say  they  had  tiot 
authority ;  and  the  principal  has  a  right  to  adopt  and 
have  the  benefit  of  the  acts  of  a  person  assuming  to  have 
the  authority  of  an  agent,  at  all  events  as  against  such 
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1828.        agent,"  JSomlk  y.  Thampgan  (a),  Lucena  v.  Crawfiard  ((), 

Hagedom  v.  Olivenom.  Ic) 
Ex  parte  ^  ^  ' 

BOLLANO. 

In  the  matter  Such  are  the  authorities  in  sapport  of  this  doctrine ; 
Marsh  but,  by  referring  to  these  different  cases,  it  will  be  seen 
that,  so  far  from  impugning  the  general  doctrine,  that 
part  of  an  act  cannot  be  confirmed  without  a  confirma** 
tion  of  the  whole ;  they  are  one  and  all  decided  upon 
this  foundation  as  established  law.  It  is  settled  in 
these  cases,  that  an  insurance  effected  without  authority 
may  be  adopted  by  the  party  for  whom  it  is  efiected ;  but 
it  is  upon  the  express  ground  that  it  is  adopted  through- 
out :  that  he  cannot  adopt  the  insurance  without  making 
himself  liable  for  the  premium.  The  very  possibility 
that  he  might,  in  one  case,  evade  this  liability,  being  the 
only  cause  of  any  doubt  entertained  by  the  Court;  Lord 
EUenborough  saying,  in  Hagedom  v.  OKverson,  <<  The 
difficulty  in  this  case  arises  from  the  situation  of 
Schrorder,  because  he  might,  by  refusing  to  adc^t  the 
policy  in  case  the  ship  had  arrived,  have  got  clear  of 
the  premium ;  for  if  the  plaintiff  had  brought  an  acticm 
against  him  to  recover  it,  1  do  not  see  how  he  could 
have  succeeded.  That  constitutes  scmiething  of  an 
anomaly ;  because  in  one  event,  namely,  that  of  a  loss, 
he  might  secure  himself,  and  nevertheless  mi^t  have 
avoided  the  payment  of  the  premium,  in  the  other 
event  of  the  ship's  arrival,  by  declaring  that  he  chos^  to 
stand  his  own  insurer.  But  I  do  not  think  that  con- 
sideration governs  the  case  now  before  us  between  this 
plaintiff  and  the  underwriter." 

We  submit,  therefore,  that  the  pl^ntifife  caimot  claim 
the  money  produced  by  the  sale  of  the  stock,  if  they  do 

(a)  15  Emt,  2S5.  (b)  8  iST.  R.  583.         (c)  2  M.Sf  S.  485. 
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not  a£Srm  the  sale;  that  they  have  no  right  to  claim        1838. 

this  money  unless  it  is  the  produce  of  their  stock,  dis- 

posed  of  with  their  assent  under  this  forged  power  of     Boixano. 

attorney;  that  they  cannot  affirm  it  in  part  without  '"  the  matter 

affirming  it  in  the  whole;    and  that  as  they  cannot        Marsh 

affirm  a  felony,  by  bruiging  an  action  of  assumpsit    *"*    ®'  ®"* 

against  the  felon,   founding  itself  upon  the  felony  as 

a  lawful  act,  a  species  of  theft-bote,  of  compounding 

felony,  which  cannot  in  any  case  be  legalized,  the  law 

of  election  does  not  apply ;  and  even  if,  in  any  case,  it 

could  be  applicable,  the  felon  cannot  confirm  his  own  act, 

which  he  must  do  in  the  present  case,  as  Fawatiercy  is 

one  of  the  individuals  to  affirm  the  receipt  of  the  money 

as  one  of  the  trustees. 

But  the  ill^ality  of  oonfirmimr  a  felony  is  not  the  No  election  on 
,  .1  .  c>   .     1         /.    1      .       disaffirmance, 

only  reason  against  the  extension  of  the  law  of  election 

to  the  present  case;  as,  upon  the  same  plea  of  con- 
sistency through  the  whole  transaction,  the  plaintiffi 
cannot  elect  to  proceed  by  contract,  when  the  foundation 
of  his  proceedings  has  been  instituted  in  tort  If  I 
am  walking  in  the  street,  and  an  assassin  stops  and 
wounds  and  robs  me,  the  law  will  sanction  me  in  pro- 
secuting the  felon :  and,  when  I  have  discharged  my 
duty  to  the  community,  it  will  permit  me  to  recover  my 
property  in  an  action  commenced  in  the  same  spirit,  and 
founded  upon  the  same  assertion,  that  by  tort  I  was 
deprived  of  my  property.  The  law  expects  that  I  should 
first  appear  as  a  prosecutor,  and  solemnly  swear  that  I 
was  assaulted  and  feloniously  robbed  :  and  it  will  then 
hear  any  oath  consistent  with  this  allegation ;  but  it  will 
not  hear  me,  after  having  thus  sworn  in  a  criminal  court, 
proceed  to  a  civil  court,  and  swear  directly  the  contrary, 
that  I  lent  the  money  to  the  miscreant^  and  that  he 
faithfully  promised  to  pay  it  to  me  when  requested  so  to 
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1828.  '     do.     Such  is  the  law  in  general,  and  m  the  present  case 

the  plaintiflT  cannot  be  heard  to  daim  any  right,  except 

BoLLANo.      by  saying,  the  offender  who  took  my  prc^rty  was  a 

In  the  matter  felon,  and  as  a  felon  I  have  prosecuted  or  was  ready  to 

Mabsh       prosecute   him.     I  have  sworn  or  was  ready  to  swear 

^    ^   ^"*    that  he  falsely  BXid  fraudidently  and  feloniously  to(^  my 

property. 

This  dear  law  was  admitted,  by  the  counsel  for  the 
assignees,  in  the  argument  of  the  case  of  Stone  and 
Marsh  ;  but  their  admission  was  extended  beyond  their 
intention,  to  the  injury  of  the  defendants.  The  Lord 
Chief  Justice  is  reported  to  have  said :  <^  It  was  very 
properly  admitted  by  the  learned  counsel  for  the  defen* 
dants,  that  he  could  not  contend  that  an  action  might 
not  be  maintained  after  conviction  of  the  felon."  But 
the  counsel  did  not  admit,  nor  did  he  suppose  that  his 
admission  would  be  extended  to  an  action  on  a  contract. 
He  did  not  dispute  that,  after  conviction  of  a  felon^  an 
action  might  be  maintained  on  a  tort  —  the  object  and 
policy  of  the  law  being  |to  restore  the  property  to  the 
proprietor  as  soon  as  be  has  brought  the  offender  to 
justice.  But  this  admission  to  this  extent  has  been 
considered  a  conclusive  admission,  that  an  action  on  a 
contract  may  be  maintained,  which  is,  in  other  words,  to 
make  the  other  side  a  present  of  the  whole  case. 

No  affirmance  ^  addition  to  these  reasons,  wesubmit  that  thedoctrine 
a  void  act.  of  confirmation  does  not  extend  to  a  void  act,  to  an  act 
which  is  done  after  some  previous  act  that  is  wholly  void, 
but  is  merely  the  ratifying  and  perfecting  an  existing  de- 
fective title.  This  has  been  long  settled.  In  Co.  LitL  295, 
in  the  chapter  of  confirmation,  it  is  stated,  **  A  confirma- 
dpn  doth  not  strengthen  a  void  estate.  CanfimuUio  est 
nuila  vbi  donum  prcecedens  est  invalidum  et  vbi  donatio 
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Wftta  oomino  nee  valebit  confirmatio :  for  a  confirmation  1828. 
may  make  a  voidable  or  defeasible  estate  good,  but  it  can-  kT^Lu 
not  work  upon  an  estate  that  is  void  in  law."  The  same  Bollamd. 
doctrine  is  thus  expressed  by  Lord  Chief  Baron  GVhert.  ***  thc^n^attcr 
^  A  confirmation  is  an  approbation  of^  or  assent  to  an  Mamh 
estate  already  created ;  by  which  the  confirmer  strengthens 
and  gives  validly  to  it  as  far  as  it  is  in  his  power.  It  has 
this  operation  only  with  respect  to  estates  voidable  or 
defeasible ;  but  it  has  no  operation  upon  estates  which 
are  absolutdy  void.''  Such  words  may  be  used  in  a  con- 
firmation as  may  increase  or  enlarge  the  estate ;  but  that, 
as  Lord  Chief  Baron  Gilbert  observes,  is  by  the  force  of 
those  words,  and  strictly  speaking  is  foreign  to  the  con- 
firmation. GUberfs  Tenures,  75.  The  question  dien  is, 
Amply,  was  this  a  void  act?  If  the  case  of  Dams 
V.  T^  Bank  of  England  be  correct  in  point  of  law, 
it  is  a  void  act:  the  stock  of  the  trustees  remains  un- 
altered by  this  felony  of  Fauntlercy^  and  the  trustees 
may,  of  course,  go  to  the  bank,  and  transfer  it ;  but  this 
will  be  creating  a  new  title  after  the  bankruptcy,  and 
not  confirming  an  inchoate  title  which  existed  before 
the  bankruptcy.  This  would  be  so  &r  from  confirming 
the  old  title,  that  it  would  stand  upon  the  foundation, 
that  it  could  not  be  confirmed ;  that  all  which  had  been 
previously  done  was  perfectly  nugatory;  and  that  the 
record  of  the  conviction  of  Fauntieroy  was  not  a 
document  to  constitute  part  of  the  buyer's  title.  <<  Tlie 
fraud  cX  Faunikroy^**  to  use  the  words  of  the  counsel  in 
Stone  V.  Marshj  <^  in  giving  authority  to  act  without  the 
consent  of  his  co-trustees,  is  no  part  of  their  title;"  and 
why  not  ?  because  it  would  not  be  perfecting  the  old,  but 
creating  a  new  title.  It  would  be  perfectly  nugatory, 
even  if  all  which  was  done  had  been  done  by'  tlie  com- 
mand of  the  trustees^  as  there  would  not  have  been  that 
compliance  with  the  statutable  directions  by  which  alone 
Vol.  I.        *  c  c 
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1828.        the  stock  can  be  transTerred.    Is  it,  tfaere&re,  to  be  mm^ 

*""'""        effectual  because  it  has  been  committed  by  forgeiy  and 
Ss  poHe  ^    •f 

Holland.      felony? 
lo  the  matter 

Maemi  '^^^  observations  upon  this  reasoning,  as  made  in 

anil  othen.  ^^^  cng^  of  Sttme  v.  Marshy  are  as  follow :  Lord 
TefUerden  is  reported  to  have  said  :  *^  It  was  ccm- 
tended  that  the  maxim  of  ratifying  a  precedent  unau- 
thorized act,  and  taking  the  benefit  of  it,  cannot  apply 
to  a  void  or  a  felonious  act ;  and  that  the  plaindfis  were 
seeking  to  ratify  the  felonious  act,  and  were  making  that 
act  the  ground  of  their  demand.  In  this  latter  asserticm 
lies  the  fallacy  of  the  defendant's  argument.  The  asser* 
tion  is  incorrect  in  fact ;  the  plaintiff  do  not  seek  to 
ratify  the  felonious  act ;  they  do  not  make  that  act  the 
ground  of  their  demand.  The  ground  of  their  danand 
is  the  actual  receipt  of  the  money  produced  by  the  sale 
and  transfer  of  their  annuities.  The  sale  was  not  a 
felonious  act,  neither  was  the  transfer,  nor  the  receipt  of 
the  money.  The  felonious  act  was  antecedent  to  all 
these,  and  was  only  the  inducement  to  the  Bank  of 
England  to  allow  the  transfer  to  be  made."  {a)  With 
all  due  respect,  we  submit  that  the  fallacy  is  not  in  the 
argument  but  in  the  answer,  which  stands  upon  the 
foundation  that  the  plainti£&  may  affirm  the  receipt 
of  the  money,  without  affirming  the  forged  power  of 
attorney  by  which  the  receipt  was  obtained.  ¥or  these 
reasons,  therefore,  the  doctrine  of  election  does  not 
apply: 

1st,  Because  part  of  the  act  is  a  fdony  which  cannot 
be  confirmed ; 

2d,  Because  the  right  is  founded  on  disaffirmance; 
3d,  Because  a  void  act  cannot  be  confirmed. 

(a)  Stone  y.  Marik^  eB.^C.  565. 
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But  even  supposing  that  in  law  it  could  be  confirmed,        1828. 
it  has  in  fact  been  disaffirmed.     In  proof  of  this  we        — 
refer  to  the  following  examinations  of  the  creditors  when     Bolland. 
thqr  tendered  their  proof.  '"  the  matter 

Mamk 

Q.  Look  at  the  power  of  attorney,  dated  24tfi  May     *"^  ^^^^ 
1819,  purporting  to  be  signed  by  JVilUam  Stone,  and  state 
whether  that  is  your  signature  ? 

A.  It  is  not  signed  by  me,  or  by  my  authority. 

Q.  When  did  you  first  discover  that  this  power  was  a 
forgery? 

A.  A  few  days  after  the  stoppage  of  the  house  in 
Bemers  Street.  I  think  on  the  Tuesday  after  the 
stoppage. 

Q.  Have  you  received  the  payment  of  any  dividends 
from  the  Bank  of  England  since  that  time  ? 

A.  No,  I  have  not,  in  respect  of  this  stock. 

Q.  Has  there  been  any  transfer  of  this  stock  made  to 
you  or  your  co-trustees  ? 

A.  No. 

Q.  Have  you  made  any  application  to  the  Bank  of 
England  respecting  it? 

A.  Yes,  through  my  solicitor. 

Q.  What  was  that  application  ? 

A.  To  replace  the  money. 

Q.  Has  it  been  replaced  ?  and  if  not^  state  why  not. 

A.  It  has  not  been  replaced ;  and  I  refer  to  a  letter 
from  the  Bank  of  England,  which  is  not  here,  but  of 
which  I  will  furnish  a  copy. 

Q.  As,  in  the  deposition  on  which  you  propose  to 
prove  your  debt,  you  state  that  you  have  not  any  security 
or  satisfaction  whatsoever  for  your  debt,  do  you  mean 
to  say  that  you  abandon  all  claim  upon  the  Bank  of 
England  ? 

A.  No^  certainly  not 

c  c2 
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1828.  Q.  Have  you  instituted   any  criminal   proceedings 

against  the  person  by  whom    the  forgery  was  oom- 

BoLLANo.      mitted  ? 
In  the  matter      j   jj^^  j  |j^yg  ^ot ;  but  Henry  Faunikroff  has  been 

Marsh       convicted  of  forgery  of  some  other  power  of  attorn^, 
•n    ot  en.    ^^j  executed  in  consequence ;  but  we  did  not  prefer  any 
indictment,  although  I  gave  information,  and  was  ready 
to  prosecute,  if  necessary. 

Wm.Skme. 

I  Henry  GaJuigan^  esq,  examined. 

Q.  Look  at  the  power  of  attorney,  dated  24th  day  q£ 
May  1819,  now  exhibited  to  the  commissioners,  and 
purporting  to  be  signed  by  Henry  Gahaganf  and  state 
whether  that  is  your  signature  ? 

A,  Certainly  not,  nor  by  my  authority. 

Henry  Gahagan. 

Now,  when  Sione  was  asked,  whether  ^^  the  power  of 
attorney  purporting  to  be  signed  by  Wm.  Stone  was 
his  signature,'*  according  to  the  argument  that  has  been 
addressed  to  the  Court  of  King's  Bench,  and  to  this 
Court,  the  answer  ought  to  have  been,  **  No,  that  is  not 
my  signature ;  but  I  adopt  and  affirm  it  to  be  a  signature 
by  my  authority  subsequently.  "  But  what  is  the  answer  ? 
**  It  is  not  signed  by  me,  or  by  my  authority."  This, 
so  far  from  being  an  assent,  is  an  express  repudiation 
of  the  transaction  —  a  refusal  to  adopt  it  after  the  com- 
mission. It  is  a  claim  to  hold  the  Bank  of  England 
liable  to  that  demand  to  which,  for  one  moment,  they 
could  not  be  liable,  consistently  with  the  argument  of 
assent  and  coiifirniation. 

Not  asHimpsit.  For  these  reasons  no  action  on  a  contract  can  be  main-* 
tained;  but,  supposing  an  action  on  a  contract  could  be 
be  maintained,  indehitcUus  assumpsit  will  not  lie« 
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In  this  action  the  defendants  must  be  equitably  bound        1828% 

to  pay  tbe  money;  but  if  they  are  equitably  bound,  it         ' 

must  either  be  on   account  of  their  having  actually      BoLvikVD. 

received  the  money,  or  on  account  of  some  legal  obliga-  '"  ^^^  matter 

tion  amounting  to  an  actual  receipt.  Marsh 

and  others 

But  the    defendants    did  not   in  fact   receive   tlie  No  receipt  in 
money.    FaurUkroffy  having  formed  a  scheme  to  cheat  ^^^ 
an  individual  by  a  forged  transfer  of  stock,  got  the 
money  out  of  the  supposed  purchaser's  pocket  into  his 
own.     The  purchase  money  was  paid  by  the  broker 
into  Martin%  from  whom  it  was  drawn  out  by  Fauni-- 
kroy^  and^  by  false  entries,  concealed  from  his  partners, 
ta  whom  he  acted  as  fraudulendy  as  to  the  purchaser 
whose  money  he  purloined.     FaunUeroy  meant  to  stop 
the  money,  as  he  did  stop  it,  at  Martiris^  in  the  same 
manner  as  he  might  have  stopped  it  in  the  hands  of  the 
broker,  or  a  porter  to  the  house.    There  was,  therefore, 
no  receipt  in  &ct;   and   consequently  the  defendant's 
liability  in  this  action,  if  it  exist,  must  be  on  account 
of  some  constructive  receipt,  some  legal  responsibility, 
dehors  the  receipt  of  the  money.     But  supposing  such 
legal  responsibility  to  exist,  there  will  hardly  be  any  dis- 
position in  the  Court  to  enforce  it  agfdnst  the  defendants. 
The  words  of  Lord  Mansfield^  in  the  case  of  fVtUeU 
V.  Chambers,  Cowp.  815,  will  be  applicable  to  the  situa- 
tion of  the  parties  under  such  circumstances :  —  *^  Both 
*<  parties  in  this  case  undoubtedly  are  innocent ;  and  the 
*^  loss  that  will  fall  upon  the  defendant,  if  the  law  is 
<<  against  him,  will  be  much  greater  than  that  which 
<^  will  be  sustained  by  the  plaintiff  if  he  fails.     It  is 
^^  indeed  so  hard  a  case  upon  the  defendant,  that  every 
^*  leaning  of  the  Court  would  be  in  his  favour.    But  the 
*^  question  is,  ^  Whether,  in  point  of  law j  this  engagement 
**  with  DaMeg  does  not  make  Chambers  answerable  T  " 

c  c3 
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1888. 

Ex  parte 

Holland. 

In  the  matter 

of 

Maesh 

and  others. 

Not  recdred 
by  coitomer. 


Stranger. 


Trust  proper- 
ty- 


If  there  be  any  legal  respongiliility,  it  must  be  becaiise 
there  has  been  a  dealing  by  FtpmUeroj^  with  a  castomer 
of  the  house,  or  with  a  stranger. 

There  was  no  relation  of  banker  and  customer  be- 
tween the  plaintifi  and  defendants.  The  plaintiffs  did 
not  keep  any  account  with  the  house.  Although  this  case 
has  been  considered  as  if  the  pajrments  were  made  on 
behalf  of  a  customer,  it  is  sofiurfrom  it,  that  it  is  the  case 
of  a  felon  using  various  persons  as  his  instruments  to  ob« 
tain  the  property  of  another,  by  falsely  representing  that 
he  has  transferred  stock  for  the  money  advanced.  He 
defrauded  his  partners  and  the  supposed  purchasers  of 
the  stock  from  whom  the  money  was  dbtained.  It  is  not 
a  commercial  transaction,  but  a  transaction  of  felony : 
and,  admitting  the  extensive  responsibility  of  partners 
to  their  customers,  and  that  a  customer  who  deals  with 
one  partner  deals  with  every  member  of  the  firm,  yet 
the  liability  of  the  firm  in  this  case  cannot  exist  fix)m 
any  such  relation,  for  no  such  relation  existed. 

The  responsibility,  therefore,  if  it  exist,  must  be  on 
account  of  the  dealing  with  a  stranger  to  the  house. 

In  the  case  of  a  stranger's  money,  the  law  is  clear.  If 
the  debt  is  proveable  as  a  joint  debt,  it  must  be  either 
because,  1st,  It  was  trust  property  received  by  tlie 
house  with  knowledge  that  it  was  trust  property;  or, 
2d,  Because  it  was  the  property  of  the  trustees,  paid 
into  and  remaining  with  the  house. 

With  respect  to  trust  property,  payment  by  a  trustee 
who  is  a  member  of  a  firm  into  the  funds  of  the 
firm,  with  the  knowledge  of  the  partners  that  it  is  trust 
property,  gives  to  the  cestuique  trusts  a  right  of  election 
to  prove  against  the  joint  or  separate  estate ;  but  without 
12 
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such  knowledge  the  debt  b  separate.  Ex  parte  Apsey^  (a)        1838. 

^Bro.  265.  Ex  parte  Watson  (b),  (1814,)  2V.^B.  414.        

SmiA  V.  Jameson,  5  T.  Rep.  601.     Such  being  the  law,      Bol^and. 
the  right  of  proof,  on  this  account,  against  the  joint  estate,  ^"  ^^  matter 
depends  upon  a  mere  question  of  fiict,  whether  the  part-       MAsta 
ners  knew  that  it  was  trust  property,  which  they  clearly     *•"  otberi. 
did  not.  And,  in  a  question  between  two  classes  of  credi- 
tors, it  must  be  an  actual  and  not  a  constructive  knowledge, 
not  an  assumption,  from  Ffxmtteroy  having  thus  made 
them  tods  in  the  forgery  of  the  power,  that  they  in  law 
knew  what  in  fact  they  did  not  know,  that  the  trust  stock 
was  sold,  because  the  directions  were  given  in  the  name 
of  the  house  to  Spurting  to  sell  the  stock,  and  Stracey 
signed  the  demand  to  act.     The  observation  made  by 
Lord  Tenterdenj  as  to  the   legal  consequences  of  the 
want  of  knowledge  by  the  firm,  cannot  be  applicable  to 
this  state  of  the  law. 

(a)  Ex  parte  Apsey,  (l?91,)        (b)  Mn.  Waiton  and  Neisom 

3Bro,C.C.265.  Apsey&ndE. Alien  were    partners.      Mrs.   Watson, 

were  assignees  of  Tory;  E.  Alien  with  the  knowledge  of  Nelson^ 

and  J.  i4//bi  were  partners.  brought   into    the   partnership 

E.  Men  applied  the  sum  of  funds  to  which  she  was  entitled 

438iLl7«.  6dL  belonging  to  Tbr/s  as   administratrix.      The   Lord 

estate  to  hb  firm  of  JS.  and  J.i4/S(bt.  Chancellor  said,  the  administra- 

4p«ey  applied  to  prove  this  sum.  trix  committed  a  breach  of  trust 

The  Lord  Chancellor  said,  in  by  continuing  this  money  in  the 

the  latter  of  these  cases  the  part-  trade;  and  the  partners,  knowing 

ners  had  agreed  to  consolidate  that  a  certain   proportion   be> 

the  separate  debts,  which  made  longed  to  the  children,  who,  being  ' 

the  difference.     Here  one,  by  m&nts,  could  not  contract,  held 

abusing  his  trust,  advances  the  this  money  on  the  only  terms  on 

money  to  the  partnership :  that  which    they  could   hold  it,  as 

will  not  raise  a  contract  between  debtors  to  the  children ;  as  if  it 

the  partnership  and  the  person  had  been  placed  with  them  by 

whose  money  it  b ;  and  refused  way  of  direct  loan, 
the  petition. 

CO  4 
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1^8. 

Ex  parte 

BOLLAMO. 

Is  the  msttor 

of 

Maesr 

and  othen. 

Not  in  the 
home. 

General. 


The  only  remaining  question  upon  this  pu-t  of  the 
case  is,  was  the  money,  in  legal  constructicm,  in  Qie 
bouse  at  the  time  of  the  bankruptcy?  We  submit  that 
it  was  not.  The  words  of  Lord  Tenterden  are :  <*  The 
money  was  so  paid  generally,  find  was  never  appro- 
priated  by  the  house  to  any  particular  account ;  not  to 
the  account  of  H.  FaunO/eroyy  as  was  assumed  in  one 
part  of  the  argument  for  the  defendants ;  nor  to  the 
account  of  the  trustees,  who  had  not  in  fact  any  account 
with  the  house ;  nor  to  the  account  of  the  executors  of 
the  person  of  whose  estate  these  annuities  had  formed 
a  part,  and  who  had  an  account  with  the  house ;  and 
therefore^  being  so  paid  in,  and  not  placed  to  any  parti- 
cular account,  cannot  have  been  drawn  out,  but  must  be 
taken  to  have  remained  in  the  hands  of  the  house  at  the 
time  of  the  bankruptcy."  (a)  As  the  payment  by  a  banker 
of  money  to  a  wrong  account  would  be  no  answer  by 
him  to  a  claim  by  the  right  owner,  the  placing  this 
money,  if  it  ought  to  have  been  placed  to  the  account 
of  the  trustees,  to  the  account  of  the  executors,  or  of 
H.  Fauntleroyy  or  of  any  other  stranger,  would  be  no 
discharge  to  the  bankers.  The  effect  of  this  observation 
of  Lord  Tenterden  may,  as  Faunileray  actually  drew  out 
the  money,  be  confined  to  the  words  used  in  the  b^;in- 
ning  and  in  the  conclusion  of  the  passage,  and  is  dius 
stated,  viz.  ^*  The  money  was  paid  generally,  and,  not 
having  been  drawn  out  (by  (he  oumer),  must  remain  in 
the  house," 


But  if  a  member  of  a  firm  obtain  money  firom  a 
stranger,  and  pay  it  into  the  funds  of  the  house,  and 


(a)  Stone  v.  Marsh,  ^  B.  ^  C.  562. 
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^raw  it  out  without  the  privi^  of  the  partners,  there  is        1888. 

no  obligation  upon  the  firm.    The  question  therefore  is,         ' 

had  the  firm  such  knowledge  of  its  being  trust  property      Boixamd! 

as  to  make  them  liable?     The  only  evidence  of  their  ^^  the  matter 

having  had  any  notice  of  any  sort  is  their  having  been       Maksb 

credited  with  a  part  of  the  conmiission ;  but,  as  they  othen. 

would  have  been  entitled  to   thts  credit  merely  upon 

the  sale  of  the  stock  by  their  broker,  it  is,  if  construed 

most  strictly  against  the  firm,  evidence  that  they  knew 

of  the  sale  of  the  stock,  not  that  they  knew  of  the 

receipt  of  the  money  to  be  held  by  them  as  bankers. 

The  observation,  therefore,  upon  which  the  judgment  of 

the  Court  seems  to  have  been  founded,  applies  to  a  case 

which  did  not  exist,  as  the  firm  had  not  notice  that  the 

money  was  to  be  held  by  them  as  bankers.     The  words 

of  Lord  Tenterden  are :  ^^  Supposing  all  but  one  to  have 

been  ignorant  of  the  &cts,  (which,  however,  cannot  have 

been,)   no  neglect  on  the   part  of  the  house,  arising 

fix>m  a  misplaced  confidence  reposed  by  them  in  one  of 

themselves,  or  otherwise,  to  which  the  plaintiffs  were  no 

parties,  can  deprive  the  plaintiff  of  their  right  to  their 

money.*' 

Assuming,  for  the  sake  of  argument,  that  the  partners  Payment  to 
had  notice  that  it  was  trust  property  paid  into  the  house ;  P*"""®'®^- 
it  did  not  remain  in  the  house  so  as  to  make  the  partners 
liable  in  assumpsit,  because  payment  has  been  made  to 
one  of  the  plainti&.  The  plainti£&  are  Gahagan^  Sione^ 
and  Fauntieroy^  suing  for  a  joint  debt  due  to  them,  when 
FaunUercy  has  received  payment.  It  is  an  answer  to 
such  demand,  that  payment  has  been  made  to  one  of  the 
three,  viz.  to  Fauntieroy.  There  is  no  authority  to  shew 
that  to  such  an  acticm  a  plea  of  payment  or  tender  to  one 
of  the  plaintifii>  is  not  an  answer.    There  is  a  well  known 
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.19219.       profisnonal  asoeodolie  stated  in  the  life  of  Nojh  by  which 
•— "~        the  direct  contrary  is  reoogniaed  as  law.  (a) 
Holland. 

®^f^^^      Lord  Chancellor  : — 

andfotbm.         ^^  ^^^  ^™®  question  as  to  usage,  with  respect  to 
this,  put  to  the  jury? 

For  the  petition : — 

It  certainly  forms  no  part  of  the  special  case ;  but  in 
the  report  of  the  trial,  in  Ryan  and  Moodyy  868,  Lord 
Tenterden^  in  his  charge  to  the  jury,  is  reported  to  have 
said :  <^  But  they  say  also  that  FaunUeroy  was  one  of  the 
persons  entitled,  and  that  he  has  drawn  it  out,  and  there- 
fore they  are  not  answerable.  Now  if  two  persons  give 
a  power  of  attorney  to  bankers  to  sell  out  their  joint 
stock,  the  bankers  ought  to  place  die  proceeds  to  their 
joint  account,  and  both  ought  to  draw.  If  it  is  meant 
that  the  money  should  be  paid  to  one,  an  authority  ought 
to  be  given  to  that  effect  to  the  bankers :  that,  in  my 
experience,  has  been  the  ordinary  practice.  If  you  are 
of  opinion  that  this  is  the  usual  mode  of  dealing,  then, 
as  against  the  other  two,  it  is  no  defence  that  the  payment 


(a)  Three  graziers  at  a  fair  nounced ;  when  Mr.  Noy,   not 

had  left  their  money  with  their  being   employed   in  the  cause, 

hostess,  while  they  went  to  the  moved,  in  arrest  of  judgment, 

market;  one  of  them  returoed,  that  the  defendant  had  receiyed 

recdved   the   money,   and  ab-  the  money  from  the  three  toge- 

tconded;  the  other  two  taed  the  ther,  and  was  not  to  deliver  it 

woman  for  delivering  what  she  until  the  same  three  demanded 

received  from  the  three,  before  it;  that  the  money  was  ready  to 

they  all  came  to  demand  it  toge-  be  paid  whenever  the  three  men 

ther.      The  cause  was   clearly  should  demand  it  together.  This 

against  the  woman,  and  judg-  motion  altered  tlie  whole  pro- 
ment    was    ready    to    be   pro- 
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has  been  made  to  one  only  of  sevand  who  are  jointly        1828. 

entitled  to  receive  it.     I^  according  to  die  ordinary        *^— - 

course  of  business,  he  was  not  solely  endded  .to  receive      BoiEavid, 

this  money,  then  payment  to  him  is  no  discbaif[e,  and  ^  ^^  matter 

you  will  find  your  verdict  accordingly."  Makbh 

andothan. 

Upon  this  direction  it  is  sufficient  to  say  that  there 

was  not  any  evidence  respecting  such  being  the  usual 

mode  of  dealing;  that  the  counsel  were  not  heard  upon 

it ;  that  the  mere  knowledge  which  parties   have,  or 

suppose  they  have,  of  facts,  is  not  a  sufficient  foundation 

for  a  verdict  in  this  important  case;   in  which  it  is 

assumed,  without  authority,  that  if  a  firm  of  bankers 

receive  money  belonging  to  three,  not  customers  of  the 

house,  it  cannot  be  paid  to  the  one  by  whom  it  was 

paid  into  the  house,  so  gs  to  discharge  the  receivers  in  an 

action  o(  assumpsit  by  the  three.     That  an  action  might 

have  been  maintained  against  Marsh  and  Graham^  for 

negligence,  is  a  different  question ;  but  this  would  not  be 

an  action  of  debt^  but  an  action  for  damages,  which  in 

bankruptcy  makes  the  whole  difference;   the  right  to 

prove,  in  this  case,  and  the  right  to  maintain  indebitatus 

assumpsit^  being  convertiUe  terms. 

We  therefore  submit  that  indebitatus  assumpsit  does 
not  lie. 


NO    RIGHT  OF   ACTION   BEFORE   BANKRUPTCY. 

But  supposing  that  an  action  could  be  maintained, 
it  was  not  mwitainable  until  after  the  commission  had 
issued. 

A  right  of  action  after  the  bankruptcy  does  not  give 
any  right  of  proof.  This  position  is  too  clear  to  admit 
of  doubt  2    many  of  the  cases  were  lamented  by  the 
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182&        Judges  and  Chancellors  who  decided    them  (a),   bat 
—        all  of  them  recognize  the  law.     Bamford  y.  Bundle 
SLSSS!     2  a  §•  P,  1. ;   Utterwn  v.  Verwm,  8  T.R.  689.;  Hodg^ 
Id  the  matter  ^^  y.  ^cfl;  7  T.iJ.  97. 

Oi 

s 

The  question,  therefore,  is,  whether  before  the  bank- 
ruptcy a  right  of  action  existed ;  or  whether  such  a  right, 
if  any,  accrued  after  the  bankruptcy?  But  there  could 
be  no  right  of  action  until  the  conviction  of  FaiwMeroy^ 
wliich  was  afl«r  the  bankruptcy.  To  meet  this,  it  was 
said  by  the  counsel  in  Stone  v.  Marsh :  "  The  civil 
remedy  against  the  felon  is  only  suspended  until  the 
party  has  been  tried  for  the  felony.  When  that  has 
taken  place,  and  he  has  been  either  acquitted  or  con- 
victed, an  action  for  the  civil  injury  resulting  from  his 
wrongful  act  is  maintainable.''  Of  this  part  of  the  case, 
and  of  this  observation  by  the  counsel,  no  notice  was 
taken  by  the  Court.  But  if  stock  payable  on  demand  is 
not  proveaUe,  if  no  demand  be  made  before  the  bank- 
ruptcy, what  right  of  proof  can  exist  when  no  right  to 
demand  existed  till  after  the  bankruptcy  ? 

With  respect  to  the  assertion  that  the  right  was  sus- 
pended, it  is  a  mbtake  of  the  law.  By  felony  tlie  goods 
are  absolutely  forfeit  and  confiscate  to  the  King ;  and 
no  right  to  restitution  exists  until  after  a  compliance 
with  certain  terms,  as  has  been  already  stated,  and 
as  appears    in  Hcrwood   v.  Smithy   2  T.  R,  750.  (ft) 

(a)  Es  parte  Groome,  1  Aik.  (b)  On  the  29th  of  June  1787, 

115.^  Ex  parte  Barker,  9  Fei.  the  plaintiff  had  dghteen  sheep 

no,;  Me^ry.Steward^ABurr.  stolen;  on  6th  July  1787,  the 

2,440,  cited  8  £at<.  316;  fVyOie  defendant  bought  the  eighteen 

V.  WUket,  2  Doug.  519;  Utterson  sheep  in  Smithfield  market,  at 

V.  Femon,  5^T.R.  550,;  Cowlet^  a  fair  price.    On  the  17th  July 

V.  Vunlop,  7  T.R.  565,  1787^  the  plaintiff  gave  the  de- 
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There  was,  therefore,  no  right  of  action  before  the 
bankruptcy. 

For  these  reasons,  therefore,  we  submit,  that  there 
ought  to  be  a  new  trial :  1st,  Because  the  case  was  not 
properly  stated :  2d,  Because  there  was  no  right  of  action 


1828. 

Em  parte 

BOLLAND. 

In  the  matter 

of 

Mabsh 

and  ochcn» 


iendant  notice  that  the  sheep, 
which  he  then  found  in  the  de- 
fendant's possession,  had  been 
stolen  from  him,  and  he  demand- 
ed them  of  the  defendant,  who 
refused  to  deliver  them  up.  Bater> 
man  stole  the  sheep.  In  February 
1788  the  plaintiff  prosecuted  and 
capitally  convicted  him.  In  No- 
vember 1787  the  defendant  sold 
the  sheep,  which  were  of  the 
value  of  18/.,  because  they  did 
not  thrive.  The  defendant  had 
notice  of  the  conviction  of  BaU' 
man  on  the  plaintiff's  prosecution 
before  the  action  brought. 

MUUi  for  plaintiff:  — The 
plaintiff's  claim  to  restitution  is 
founded  upon  the  91  IT.  8.  c.  11., 
which  directs  that  stolen  goods 
shall  be  restored  to  the  owner 
upon  certain  conditions;  namely, 
that  he  shall  give  or  procure  evi- 
dence against  the  felon,  and  that 
the  felon  be  prosecuted  to  con- 
viction thereon.  Upon  perform* 
ance  of  these,  the  right  of  the 
owner,  which  was  before  sus- 
pended, becomes  perfect  and  ab- 
solute. Now  both  these  con- 
ditions were  satisfied  in  thb 
instance.     The   only  objection 


which  can  be  raised  is,  that  fresh 
suit  b  as  necessary  to  be  in- 
quired into,  and  shewn,  under 
the  statute,  as  at  common  law ; 
but  there  is  a  great  diflvn'ence 
between  the  two  cases. 

Lord  Kenyon,  C.  J.: — There 
is  no  case  in  which  it  has  been 
held  that  this  action  can  be 
maintained  against  a  person  in 
this  defendant's  ntuation.  The 
plaintiff  has  a  right  to  restitution 
of  the  goods  in  specie,  and  per- 
haps would  be  entitled  to  recover 
damages  in  trover  against  any 
person  who  is  fixed  with  the 
goods  after  conviction  and  re- 
fusal to  deliver  them. 

BuOer.J.i'-The  plaintiff  could 
not  demand  the  goods  of  defend- 
ant merely  because  they  bad  baea 
stolen  firom  him ;  for  it  was  not 
then  certain  that  the  felony  would 
be  followed  by  a  conviction  of 
the  ofStndtr.  Now  when  did  the 
plaintiff's  property  begin  in  thb 
case?  Not  till  after  the  convic- 
tion of  the  felon ;  because  before 
that  time  the  property  had  been 
altered  by  a  sale  in  market 
overt. 
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1898.       in  the  petitioners,  as  tb^  were  not  injured;  and,  even 

■        if  they  were,  because  the  felon  was  not  convicted  oa 

BoLLAMD.      their  prosecution  or  evidence:  3d,  Because  there  was 

^  ^'*of°*^**'  ^^  ^^^  ^^  action  on  contract,  either  originaUy  or  by 

Maksh       election,  as  the  doctrine  of  election  does  not  apply  either 

others,     ^  ^  partial  affirmance  or  to  the  affirmanoe  of  an  act 

which  irom  its  nature  Is  founded  solely  on  tort,  or  to  an 

act  which  is  not  voidable,  but  void ;  and  because  the  act 

has  been  disaffirmed:  4th,  Because  no  action  of  indebi* 

tatus  assumpsit  will  lie,  as  there  was  no  receipt,  infac  t, 

by  th^  partnership ;  nor  was  the  money,  by  construction, 

in  the  house,  so  as  to  charge  the  firm;  and,  5thly,  Because 

there  was  no  right  of  action    befi>re  the  commission 

issued. 

The  Jttomey  General^  Mr.  Seijeant-  Bo9anqudj 
Mr.  Homey  Mr.  Bickersteth^  and  Mr.  PhUUmorey  for 
the  respcmdents :  -r- 

Preliminary.  Although  this  petition  was  framed  upon  the  allegation 

that,  since  the  last  judgment,  facts  had  been  discovered 
by  which  tiie  decision  might  be  impeached ;  yet  the 
arguments  have  been  confined  to  a  repetition  of  the 
same  reasons  which  were  adduced  in  the  Court  of  King's 
Bench,  without  any  allegation  of  surprise  upon  the 
trial,  or  any  statement  to  shew  that  if  another  trial  were 
directed  any  new  fiict  could  be  now  stated  to  the  jury ; 
nor  has  it  even  been  insinuated,  that,  in  the  event 
of  a  new  trial,  the  case  of  the  petitioners  could  be 
strengthened. 

We  might,  therefore,  content  ourselves  with  referring 
to  the  printed  report  of  the  case,  and  the  judgment 
delivered  in  the  Court  of  King's  Bench,  and  confirmed  in 
this  Court;  but  there  are  a  few  observations  which  seem 
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to  require  explanation.     Amongst  the  various  charges  of       18S8. 
omission  and  commission  imputed  to  the  respondents  in  ' 

the  observations  made  upon  the  case,  which  was  directed      Bolland. 
by  Lord  Ekkm  to  be  argued,  and  was  decided  by  the  '"  the^  matter 
Court  of  King's  Bench,  it  will  be  sufficient,  referring  to        Marsh 
the  case  itself,  to  advert  only  to  the  direction,  by  the 
order  of  the  Lord  Chancellor,  that  no  objection  was  to 
be  taken  on  the  trial  of  the  issue,  on  the  ground  that 
Fftuntieroff  was  interested  as  a  trustee  jointly  with  the 
plaintiffs,  and  also  a  partner  with  the  defendants.   Upon 
this  it  has  been  observed,  that  this  important  direction 
was  scarcely  noticed  in  the  Court  of  King's  Bench ;  and 
that  its  only  object  was,  to  prevent  the  failure  of  justice 
by  a  formal  objection. 

But  this  direction,  so  far  from  having  been  unnoticed, 
WBS  brought  fully  into  the  view  of  the  Court.  Mr.  Pollock 
begins  his  argument  in  these  words :  "  There  is  no  debt 
at  law  due  fh)m  the  banking-house  to  the  trustees.  The 
case  may  be  considered  in  three  ways ;  first,  considering 
Faunileroy  as  a  trustee,  but  not  a  partner  in  the  banking* 
house ;  secondly,  as  a  partner,  but  not  a  trustee ;  thirdly, 
both  as  a  partner  and  a  trustee." 

The  Lord  Chancellor. — The  Chief  Justice  begins 
his  judgment  by  referring  to  the  order.  He  says:  "  Taking 
no  objection  on  account  of  the  particular  situation  of 
Faunileroy  as  being  both  a  proprietor  of  the  stock  sold 
and  a  partner  in  the  banking-house,  and  the  case  is, 
therefore,  to  be  considered  as  a  case  between  the  plaintiffs, 
proprietors  of  navy  five  per  cent,  annuities,  on  the  one 
part,  and  the  defendants,  as  a  banking-house,  on  the  other 
part."  He  seems,  therefore,  to  have  considered  it  as  a 
case  between  A.  B.  and  C,  and  D.  I  do  not  exactly 
understand  it. 
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1828.  Mr.  Serjeant  BoganqueL — It  was  to  prevent  any  tech- 

~"*~  nical  objection  being  taken  of  his  being  both  plaintiff  and 
Holland,  defendant.  This  was  one  object  of  the  direction ;  but  it  was 
Jn  the  matter  j^^^  ^^  ^jjy  ^bj^ct ;  for  at  the  time  when  these  subjects 
M  AE8H  were  discussed  before  my  Lord  Eldan^  it  was  contemplated 
and  others.  ^^^  some  question  of  law  would  arise,  that  might 
defeat  the  consideration,  whether  this,  although  not  a 
legal  debt,  was  not  an  equitable  debt,  and  of  course 
proveable  in  bankruptcy.  Amongst  the  various  reasons 
why  it  may  be  considered  proveable  as  an  equitable 
debt,  it  may  here  be  observed  how  strongly  the  principle 
laid  down  by  Lord  Eldon  in  ex  parte  Harrisj  1  Boae^ 
129,  4S7,  and  ex  parte  Yonge^  3  V.^B.^  31$*  2  iZose,  40, 
applies  to  this  case,  where  Fauntleroy  stood  in  the  situa- 
tion both  of  partner  and  trustee ;  for  in  these  cases  it  was 
determined,  that  where  a  partner  of  two  firms  applies  the 
property  of  one  to  the  other,  it  is  proveable  as  a  joint 
or  separate  debt,  at  the  election  of  the  firm  which  has 
been  defrauded;  and  although  this  is  not  the  case  of 
partnership,  it  is  stronger,  as  Fcntnileroy  is  a  joint 
proprietor  with  Messrs.  Stone  and  Gahaffon,  and  he,  by 
fraud,  obtained  these  funds. 

DaTM  T.  Bank       It  has  also  been  said,  that  the  case  of  Davis  v.  The 
^^  Bank  of  England  was  not  noticed  in  the  alignment  or  in 

the  judgment  in  the  Court  of  King's  Bench.  So  far  fix>m 
this  being  the  case,  it  was  distinctly  brought  before  the 
Court  by  Mr.  Po&cA,  who  made  it  a  material  part  of  his 
argument.  He  says,  in  Davis  v.  The  Bank  qf  England: 
<«  It  was  decided  by  the  Court  of  Common  Pleas^  that 
proper^  in  stock  is  not  transferred  fi-om  the  owner  by 
being  placed  under  a  forged  power  of  attorney  to  the 
name  oi  another  person  in  the  books  of  the  Bank  of 
England ;  the  plainti£P  therefore  need  not  resort  to  the 
banking-house.     Suppose  the  money  of  A'^   Then  be 
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goes  to  illustrate  bis  position.    Suppose  the  money  of  ^.         1828. 

to  be  drawn  out  of  the  bands  of  his  banker  B.  by  a  fori2:ed      _ 

^  ®  Ex  parte 

check,  and  paid  to  C,  another  banker,  and  then  B.  to      Holland. 

become  bankrupt,  the  assignees  of  By  and  not  A.^  will  ^"  the  matter 

be  entitled  to  the  money  from  C     If  any  person  can  sue        Mabsh 

here,  it  must  be  the  Bank  of  England.     A  man  cannot 

adopt  a  felony." 

It  will  not  be  supposed  that  Mr.  Pollock  stated 
his  argument  in  the  very  few  lines  in  which  it  is  con- 
densed in  the  report ;  he  occupied  a  considerable  portion 
of  time,  and  the  Court,  in  delivering  their  judgment, 
were  of  opinion  that,  whatever  might  be  the  result  of 
the  case,  it  did  not  lead  to  the  conclusion  he  wished 
to  draw  from  it,  and  that  it  was  not  necessary  to 
decide  that  point.  It  is  erroneous,  therefore,  to  suppose, 
either  that  the  Court  of  King's  Bench  assumed  that  the 
stock  had  or  had  not  been  transferred,  or  that  they  had 
taken  no  notice  of  the  case  of  Davis  v.  The  Bank  of 
England:  the  Court,  having  taken  the  subject  into 
consideration,  declared  that  it  did  not  affect  the  subject 
then  before  them.  It  is  unnecessary,  therefore,  for  us 
to  enter  into  a  discussion  whether  the  question,  which 
they  say  in  their  judgment  does  not  at  all  bind  or  does 
not  affect  the  conclusion,  was  or  not  rightly  decided. 

A  few  words,  however,  it  may  be  necessary  to  add. 
Stock  is  a  new  species  of  property,  a  property  sui 
generis,  for  which  the  Bank  are  not  the  debtors,  but  the 
Nation.  ^  The  only  title  that  any  person  has  to  his  stock 
is  the  stock  ledger  at  the  Bank,  which  is  the  register  of 
the  national  debt.  That  property  in  stock,  as  between 
tlie  stockholder  and  the  nation,  can  be  transferred  only 
in  a  particular  way,  and  that  a  forged  power  of  attorney 

(fl)  2  Bifig,  595. 

Vol.  I.  D  D 
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.1828.       18  not  a  good  power  of  attorney,  are  points  too  dear  to 
^       admit  of  doubt ;  but  when  it  is  said  that,  after  a  fbcj^ery 
BoLLAND.      committed,  the  ri^t  of  tlie  stockholder  is  m  the  same 
in  the^mattcr  situation  in  which  it  was  before  the  forgeiy  —  when  it  is 
corapai^ed  to  the  forgery  upon  a  banker,  the  assertions 
are  without  due  consideration  of  the  nature  of  die  pro- 
perty, and  without  an  accurate  view  of  the  little  analpgy 
which  really  exists  between  the  two  cases  thus  supposed 
to  be  similar. 


Maesh 

and  othtn* 


Effect  of  the  Although  the  law  prescribes  that  the  title  to  stock 
shall  be  transferred  only  in  a  certain  way,  what  is  the 
course,  when  the  transfer  does  actually  take  place  ?  The 
result  is,  that  when  the  transfer  does  actually  lAe  place, 
the  credit  which  the  individual  had  with  the  government, 
the  credit  which  he  had  at  the  bank,  is  defiteto  displaced. 
The  stock  is  sold  to  some  other  person,  who  has  credit 
for  it,  and  that  credit  is  again  divided,  over  and  over 
i^ain,  perhaps  fifty  times,  and  in  fifty  subdivisions,  in 
the  same  day ;  so  that,  practically  speaking,  it  may  be 
impossible,  at  the  end  of  a  very  small  lapse  of  time,  to 
know  what  has  become  of  the  original  stock ;  a  fiidli^  of 
transfer  which  it  was  the  objectof  the  legislature  to  afford. 
TTiis  facility  of  transfer  is  one  of  the  pectiKar  advantages 
belonging  to  this  species  of  property ;  and  this  advantage 
would  be  entirely  destroyed,  if  a  purchaser  should  be 
required  to  look  to  the  r^ularity  of  the  transfers  to  all 
the  various  persons  through  whom  such  stock  had  passed. 
Indeed,  from  the  manner  in  which  stock  passes  from 
man  to  man,  from  the  imion  of  stocks  bought  of  different 
persons  under  the  same  name,  and  the  impossibili^  of 
distinguishing  what  was  r^ularly  transferred  from  what 
was  not,  it  is  impossible  to  trace  the  title  of  stock  as  you 
can  that  of  an  estate;  you  can  look  no  further,  norb  it 
the  practice  <ver  to  attempt  to  look  further,  than  the 
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Bank  books  £ar  the  dtle  of  the  person  who  proposes  to        1828. 
transfer  to  yool  

•^  Ex  parte 

The  assertion,  therefore,  that  the  stock  belongs  to  the  in  the  matter 
proprietors  just  as  it  was,  is  wholly  unintelligible*     That       ^^^ 
the  original  proprietor  may,  if  practicable,  be  entitled  to     and  othan. 
have  his  original  stock  replaced,  or  other  stock  of  the 
same  value,  or  that  the  Bank  may,  for  their  negligence, 
be  liable  in  damages  to  the  government,  are  different 
questions.     The  identical  stock   cannot   be  replaced: 
whether  other  stock   can  be  obtained  depends  upon 
circumstances,  that  is,  whether  there  are  per^ns  ready 
to   sell   their   stock.     The  Bank  cannot  create  stock, 
and,    by  possibility,  may  not   be  able    to  procure   it. 
In  these  ciises  there  can  only  be  a  compensation  in 
damages. 

The  Lord  Chancellor. — Your  argument  would 
render  it  necessary  for  me  to  ovetTule  the  case  of  DavU 
v.  The  Bank  of  England.  I  wish,  if  I  can  with  pro- 
priety, to  avoid  the  agitation  of  this  question. 

For  the  respondents.— -We  have  been,  perhaps,  led 
into  this  line  of  argument,  because  it  was  the  line  of 
argument  addressed  to  Ix>rd  EUon.  It  was  cont^ided 
that  the  decision  was  erroneous,  and  inconsistent  with 
itself.  The  Lord  Chief  Justice  begins  by  saying,  that  the 
stock  was  not  transferred  (a) ;  and  then  notices  that  the 
stock  has  been  transfisrred,  and  says  the  persons  into 
whose  names  it  has  been  transferred  have  a  right  to 
recover  the  dividends.  l!^w  it  is  quite  impossible  there 
can  be  a  transfer  and  no  transfer  in  the  same  transaction. 

It  was  also  submitted  to  Lord  Eldon^  that  the  Bank 
could  not  create  stock ;  that  it  was  possible,  although  not 

(rt)  Bing.  409. 
D  D  2 


Digitized  by  VjOOQIC 


382 


CASES  IN  BANKRUPTCY. 


1828.        probable^  that  stock  might  not  be  procured ;  and  to  say, 

^  therefore,  that  the  parties  were  in  the  same  situation  was 

JBr  parte  '^ 

Holland,      a  contradiction  in  terms. 
In  the  matter 
of 

With  respect  to  the  felony,  the  case  has  been  fully 

argued    on   former   occasions;    and   we   shall   confine 

ourselves  to  two  positions:  1st,  that  the  law  does  not 

apply  to  the  present  case ;  and,  2dly,  that  even  if  it  did 

the  law  has  been  satisfied. 


Maesr 

aod  othen. 

Felony. 


Although  centuries  ago  an  action  might  not  have  been 
maintainable  for  a  personal  chattel  in  possession,  which 
had  been  obtained  by  felony,  until  the  felon  was  prose- 
cuted or  convicted  upon  the  evidence  of  the  owner; 
although  there  might  have  been  a  necessity  to  convict 
the  same  offender,  upon  fiAy  difierent  indictments,  before 
the  right  to  restitution  was  confirmed ;  yet  this  law  was 
never  extended  to  choses  in  action;  it  was  founded 
upon  a  principle  not  applicable  to  the  present  case;  and 
as  the  practice.of  the  Court  has  departed  from  the  ancient 
mode  of  proceeding,  the  Coiu-t  will  not,  when  the  law  is 
satisfied,  extend  this  obsolete  law  to  a  new  case. 

Prindple.  The  principle  upon  which  the  rule  is  founded  cannot 

be  mistaken;  it  is  solely  upon  the  ground  that  the 
allowance  of  a  private  right  may  lead  to  the  n^lect  of  a 
public  duty.  This  was  stated  by  Lord  Ellenborough  in 
Crosby  v.  Leng  (a),  and  by  the  Court  in  the  case  of  Stone 
V.  Marsh,  {b)  This  rule,  therefore,  is  not  analogous  to 
other  rules  of  law  or  rules  of  property,  by  which  the 
rights  of  parties  are  regulated,  and  the  transactions  of 
life  guided,  and  which  rules  must  remain  the  same, 
whatever  alterations  may  have  been  made,  either  in  the 


(a)  12  Eoit,  409. 


(fi)  6  B.^-C.  561. 
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state  of  society,  or  in  the  reasons  which  may  call  for  the        1B28. 

application  of  the  principle  in  a  particular  case.     Tliis  ^^Tparie 

being  the  principle,  \irfiy  is  it  to  be  appled  to  a  case  Holland. 
where  no  public  duty  can  be  neglected  ?    In  the  present  ©f 

instance,  no  public  policy  can  be  affected  by  the  non-  ^^^" 
conviction  of  the  offender. 

In  addition  to  this,  it  is  almost  unnecessary  to  state, 
that  a  very  short  time  after  one  offence  was  discovered 
the  felon  was  taken  up,  tried,  and  executed.  These 
parties  themselves  gave  information,  were  ready  to  pro- 
secute^ and  discharged  their  duty  to  the  utmost  of  their 
power.  However  lighdy,  therefore,  the  petitioners  may 
treat  the  maxim  cessante  ratione  cessat  et  ipsa  lex,  we 
submit  that  it  is  applicable  and  un  answerable. 

Such  is  the  principle  of  the  law,  which  in  practice 
has  become  obsolete;  for  it  is  the  constant  custom  of  pnictice. 
the 'Court,  upon  conviction  on  an  indictment,  to  order 
other  stolen  pn^rty  to  be  restored  to  the  respective 
owners^  without  the  expence  and  delay  attendant  upon 
fifty  prosecutions.  Considering,  therefore,  that  the  prin- 
ciple is  not  impugned,  and  that  the  practice  has  deviated, 
even  in  the  cases  to  which  the  law  in  strictness  applied, 
the  Coiu-t  will  hardly  now  extend  it  to  a  case  to  which 
it  has  never  been  before  applied;  for  it  will  not,  of 
course,  be  said  that  in  ancient  times  ago  this  law  was 
ever  extended  to  the  case  of  forgery  of  stock ;  which, 
if  it  had  then  existed,  would  in  all  probability  have  been 
held,  not  a  felony,  but  a  misdemeanor;  and,  in  fact, 
there  is  not  a  case  upon  the  subject,  which  is  not 
confined  to  actual  property  in  possession. 

The  law,  therefore,  does  not  apply  to  the  present 
case ;  but  even  if  it  did,  the  whole  argument  used  is,  that 
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1828.       we  are  availing  ourselves  of  a  Many,  which  is  not  the 

"■""        fiwtj  we  avail  ourselves  of  the  receipt  by  the  house  of 

Bollakd.     the  money.  This  receipt  would  not  indeed  have  happened 

In  the  matter  ixnless  there  had  been  a  felony ;  but  can  die  house,  who 

Mabsa       have  acknowledged  the  receipt  for  the  use  of  those  trustees, 

and  others.    ^^  ^^^  j^^^^  ^^^  received  it,  because  one  of  the  firm 

obtained  it  by  felony  ?  Are  they  not  estopped  from  this 
defence? 

Election,  There  is  nothing  new  in  tlie  observations  respecdiig 

the  law  of  election,  except  as  to  the  allq^ed  disaffirmance. 
We  have  heard  to-day  only  what  was  urged  before  Lord 
EldoUf  and  in  the  Court  of  King's  Bench.  Lord  Bkhm 
directed  that  the  purchasers  might  have  an  opportunity, 
if  they  thought  fit,  to  set  up  a  claim ;  and  he  directed, 
in  case  any  objection  should  be  made  on  their  part,  that 
th^  should  have  notice  of  the  trial  of  the  issue;  and 
accordingly  they  had  notice  of  the  trial  of  the  issue. 

Lord  Chancellor. — Did  they  interpose  at  all  ? 

Mr.  Serjeant  Boscmquei.  —  No,  my  Lord* 

And,  with  respect  to  the  disaffirmance,  the  fact  is, 
that  a  party^  who  may  have  a  right  of  acticm  against  the 
Bank,  stipulates  with  the  Bank  that  he  will  prove  against 
the  bankrupt's  estate,  and  assign  his  proof,  that  the 
Bank  may  not,  by  a  formal  objection,  lose  their  dividend, 
to  which,  if  they  pay  the  whole  debt,  they  will  in  justice 
be  entitled  —  a  stipulation  which  is  so  far  from  being 
objectionable,  that,  before  the  statute  enabling  sureties 
to  prove,  it  was  the  constant  practice  of  the  Court  to 
compel  the  creditor  to  prove,  to  protect  the  interest  of 
the  sureties,  who  would  be  entided  to  tlie  dividends  upon 
a  payment  made  by:  them  after  the  proof.     Beardv/Mre 
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V.  CntHendeiij  Cdoke^  811 ;  and  ao  anxious  was  the  Court  1839. 

to  protect  the  riffht  of  the  surety,  that  in  ez  parte  AiUn-  -*"^ 

sotty  Cooke,  210,  where  the  surety,  previous  to  the  proof  Bolland. 

by  the  creditor  against  the  principal,  had  lodged  the  '"  ^®  matter 

amount  of  the  debt  with  a  banker  in  trust  for  the  credit  Marsh 

tor,  the  surety  was*  permitted  to  retake  the  money,  for  *°    ®   *"" 
the  purpose  of  enabling  the  creditor  to  prove  against  the 
principal. 

With  respect  to  assumpsit  being  maintainable  be-  Auumptit. 
cause  the  money  was  drawn  out  by  FaunUeroifj  it  is  an 
assertion  without  proof.  It  is  said  that  a  sum  of  10,000il, 
and  a  sum  of  6,00(ML,  was  drawn  out  somewhere  about 
this  time,  from  which  the  Court  is  to  infer,  that  the 
petitioners  are  bound  to  admit  that  the  16,000/.  was  the 
proceeds  of  the  stock  in  question ;  but  it  is  not  pretended 
that  he  did  not  pay  much  larger  sums  into  the  house ; 
and  it  is,  therefore,  equally  applicfd)le  to  any  other  sum. 

As  to  an  action  not  being  maintainable  before  the  Debt  before 
bankruptcy,   it  was  decided  in  the  Court  of  King's  '**°""P'*^y* 
Bench  that  the  right,  which  existed  the  moment  the 
house  received  the  money,  was  only  suspended  upon  the 
conviction,  (a) 

Mr.  Serjeant  fVUck  in  reply :  — 

The  substance  of  the  defence  is,  that  there  was  a  good 
legal  debt,  and  if  not,  that  there  was  a  good  equitable 
debt,  subsisting  before  the  commission  issued. 


(a)  See  es  p$rt0  Btmnimfikert    it  10  not  provesble  t^l  time  of 
13  Vet.  71,  as  to  a  debt  to  ao    peace.    But  query,  does  the  coo* 
alien  enemy  contracted  during    miction  extend  only  to  chattels 
peace,  for  which  a  claim  may  be    in  possession  ? 
entered  in  time  of  war,  although 
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1828.  As  to  the  objection  to  the  debt  at  law  arising  from  the 

— "        case  of  Davis  v.  The  Bank  of  EngUmdj  how  has  our 

b'llakd!      reasoning  been  attempted  to  be  answered?    By  saying 

In  the  matter  ^^^^  notwithstanding  the  express  directions  of  the  act 

Marsh        of  parliament  the  stock  is  transferred ;  and  that  many 

and  others,     practical  diflBculties  may  arise  if  it  is  not  so  determined. 

Legal  <Jebt. ^    j^  ^j^  ^^  answer?     Is  the  diflSculty  occasioned  by  the 

violation  of  a  law  a  reason  to  shew  that  the  law  has  not 

been  violated  ?     Trusting  to  the  provisions  of  an  act  of 

parliament,  the  stockholder  knows  that  his  stock  cannot 

be  transferred  without  his  consent     Is  he  to  be  told, 

that  his  dissent  is  of  no  avail,  because  the  felony  is 

attended  with  great  practical  difficulty  ? 

It  was  not  so  said  by  the  Court  in  the  case  of  Ashby 
V.  Blackwelly  2  Eden,  299,  where  "  the  plaintiff,  being 
possessed  of  1,000/.  Million  Bank  stock,  employed  John 
PricCy  a  broker,  to  receive  the  dividends  for  her.  He 
forged  a  letter  of  attorney  from  her,  empowering  him 
to  sell  the  stock,  which  he  did  to  the  defendant  Blackr 
weliy  and  the  stock  was  transferred  into  BlackweU^s  name 
in  the  books  of  the  company.'' 

"  This  bill  was  brought  for  a  re-transfer  of  the  stock, 
or  satisfaction  from  the  other  defendants,  the  trustees  of 
the  Million  Bank.  It  being  agreed  upon  all  sides  that 
the  plaintiff  was  entitled  to  relief,  the  question  was, 
whether  the  defendant  BlackweU  or  the  Company  should 
bear  the  loss.  By  an  order  of  the  Company,  no  transfer 
was  to  be  made  of  their  stock  by  virtue  of  any  letter  of 
attorney  executed  in  the  country,  unless  attested  by  the 
minister  of  the  parish  and  one  of  the  churchwardens  ^ 
nor  by  a  letter  of  attorney  executed  in  town,  unless 
attested  by  two  housekeepers,  known  to  one  of  the 
directors   or  to  the  secretary  of  the  Company.      The 
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forged  letter  of  attorney  was  attested  by  two  names,        1^8. 

whidi  had  no  addition  *  to  them  when  produced  to  the        — 

secretary  of  the  Company,  and  he  asked  Price  who  they      Bol^lnd! 

were,  who  answered  that  the  plaintiff  executed  the  letter  '°  ^®  matter 

of  attorney  in  Savile-row,  and  that  the  witnesses  were       Mabsh 

housekeepers   there;   and  upon  receiving  such  answer 

the  secretary  wrote  against  their  names  "  Savile-row." 

In  fact,  the  witnesses  were  waiters  in  Sam's  coffee-house 

in  Comhill.      Price  had  transferred  Bank  and  South 

Sea  stock  and  annuities  under  other  forged  letters  of 

attorney  to  a  large  amount,  for  which  he  was  executed, 

and  the  Bank  and  South  Sea  Company  had  made  good 

the  losses ;  and  since  the  detection  of  this  forgery  the 

Million  Bank  Company  had  made  an  order,  by  which 

they  for  the  future  would  make  good  such  losses/' 

The  Lord  Chancellor  (the  Earl  of  NorthingUm) :  — 

<<  The  question  for  me  to  determine  is,  whether  the 
trustees  of  the  Million  Bank  Company,  or,  in  other 
words,  the  Million  Bank  Company  or  Blackwellj  are  to 
sustain  the  loss  occasioned  by  this  forged  transfer  of  the 
plaintiff's  stock;  and,  notwithstanding  the  authorities 
cited,  I  am  of  opinion  that  the  Company  must  sustain 
the  loss.  By  the  original  deed  of  agreement^  entered 
into  when  the  Company  was  formed,  there  is  a  clear 
direction  in  what  manner  stockholders  shall  hold,  and  in 
what  way  they  shall  be  deprived  of  their  stock,  to  which 
the  mode  of  transfer  is  tied  up.  It  was  the  original 
intention  that  transfers  should  be  made  personally,  and 
it  seems,  by  operation  of  law,  the  method  of  transfers  by 
letter  of  attorney  was  adopted  upon  this  maxim.  Qui 
facU  per  cdium^  facit  per  «e."  # 

"  The  letter  of  attorney  is  no  part  of  the  tide,  but  an 
authority  to  transfer.     A  trustee,  whether  a  private  per- 
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1828.       son  or  body  corporate,  must  see  to  the  reality  of  the 

■         author!^  empowering   them  to  dispose  of   the  trust 

BoLUM.     money}  for  if  the  transfer  is  made  without  the  authority 

la  the  DMtter  ^^f  ^  owner  the  act  is  a  nullity,  and  in  oonsiderati<m  of 

Mamh       law  and  eqoi^  dieir  rights  remain  as  before, 
and  others. 

^  The  Company  must  and  ought  to  answer  fcNT  their  and 
their  servants'  n^ligenoe.  And  it  will  be  ci  no  public  de- 
triment if  my  decree  tends  to  make  the  directors  of  public 
companies  to  attend  to  die  business  c^  those  companies, 
and  teaches  them  not  to  leave  the  important  transactions 
of  nullions  to  undirected  derks  and  book^eepars^  with 
illiberal  salaries,  and  who,  therefcnre,  dare  not,  look  a 
broker  in  the  face/' 

<<  I  am^  therefore,  bound  to  decree^  that  the  Company 
restore  to  Mrs.  Ashby^  the  plmntiff,  her  share  of  1,0002., 
by  replacing  the  same  in  her  name,  and  account  for  and 
pay  to  her  the  dividends  accrued  sinoe  the  said  transfer ; 
and  that  they  pay  to  Mr.  Blaekwell  the  sum  he  paid  for 
the  said  transfer,  together  with  interest  at  four  per  cent. ; 
and  that  they  pay  the  plaintiff  and  Mr.  Blackwdl  their 


Felony.  With  respect  to  the  law  upon  which  the  right  to  resti- 

tution is  founded  not  appl3dng  to  the  case  of  forgery,  it 
is  an  assertion  at  variance  with  all  authorities,  and  the 
principle  upon  which  these  authorities  are  established. 
There  is  not  any  distinction  between  choses  in  possession 
and  choses  in  action ;  but  all  things  whatsoever  which 
are  comprehended  under  the  notion  of  personal  estate^ 
whether  they  be  in  action  or  possession,  which  the  party 
hath  or  is  entitled  to  in  his  own  right,  and  not  as 
executor  or  administrator  to  another,  are  liable  to  such 
forfeiture.    Hawk.  P.  C.  b.  ii.  c.  49.  s.  9. ;   Bullock  v. 
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Doddg,  2  B.ff  A.  968;   and  it  cannot  be  contended        18S8. 

that  the  law  does  not  ap|dy  to  forgearji  except  by  admit* 

•  1*1  .  -**•  pwHe 

ing,  that,  withoi^  any  prosecution,  an  action  may  be      Bollanb. 

maintained  against  the  felon  for  the  proceeds  of  a  finrgery.  ^*  the  iMttcr 


iTie  only  remaining  answer  is,  that  the  defendants  are  othaw. 

estopped  from  shewing  the  real  nature  of  the  transaction ;  P^^PP*^ 
but  this  is  founded  on  a  total  mistake  of  die  doctrine  of 
estoppel.  If  a  joint  owner  of  money  colludes  with  the 
partner  of  a  bankf  to  fix  the  bank,  by  the  partner  placing 
a  sum  in  their  drawers,  and  by  the  fraudulent  partner 
withdrawing  the  money,  whether  it  be  the  actual  fifty 
soYereigns  which  he  so  deposited,  ch:  five  ten  pound  notes 
representing  them,  and  the  joint  owner  were  to  commence 
an  action  against  the  firm,  it  will  not  be  contended  that 
the  innocoit  members  of  the  firm  would  be  estopped  from 
shewing  the  truth ;  and  is  die  fraud  the  less,  because  the 
facility  is  greater  by  reason  that  it  is  the^same  individual  ? 

The  law  of  estoppel  applies  where  a  man  is  con- 
cluded, by  his  own  act  or  acceptance,  to  say  the  truth, 
Co.  Liu.  352.  a.;  Com.  Dig.j  EOoppdj  (A.  1.)  But, 
in  the  present  case,  the  firm  has  not  acted  or  accepted : 
there  was  no  privity  between  die  defendants  and  the 
trustees  the  defendants  were  defirauded  as  much  as  the 
trustees:  This  supposed  privity  does  not  originate  in 
any  commercial  relation,  but  in  felony. 

Where  parties  have  acted  under  the  emplo}rment  of 
another,  or  accepted  a  trust  for  another,  he  cannot,  by 
reason  of  his  own  voluntary  acts,  gainsay  what  they  have 
done.  But  how  can  this  apply  to  the  case  where  a  man 
has  been  trepanned  by  fraud  and  felony  to  do  an  act? 
Why  cannot  such  person  prove  that  he  was  as  innocent 
as  the  plaintiff?    Why  may  he  not  say ;  we  were  whoHy 
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1828.  Martin^  Slone^'taaA  Co«,  vho  acted  as  banters  in  tiiecity 
""""""  for  die  houfie  of  Marsh  and  Co.  This  payment  into  the 
Boii^ND.  house  of  Martin^  Stone,  and  Co.  must,  therefiax,  be 
In  the  matter  considered  as  a  pigment  to  die  houseof  Marah  and Ca 
]iAB«r  But  it  further  appears  that  Spwrling  was  in  the  oaostaot 
otnaw,  iinbit,  according  to  an  agreement,  either  expressed  or 
implied,  of  dividing  with  the  house  (^  Marsh  and  Co.  any 
commission  on  stock  which  be  was  employed  by  them  to 
sell,  and  he  did  so  upon  this  occasion,  by  paying  into  the 
bouse  o£  Martin,  Stone,  and  Co.  one  half  of  his  ordinary 
commission  as  broker,  amounting  to  the  sum  of  9/.  and 
upwards,  and  which  sum  was  carried  by  th^aa,  together 
with  the  other  paym^its,  to  the  credit  ^i  the  house  of 
Marsh  and  Co.  The  account  between  Marsh  and  Co., 
and  Martin,  Stone,  and  Co.,  including  these  itesis,  was 
subsequently  settled,  upon  more  than  cme  occtMnoD*  by 
the  house  of  Marsh  and  Co^  and  the  firm  of  Marsh  and 
Co.  must,  therefore,  be  taken  to  have  beai  ocgmzant 
of  the  particulars  of  that  account.  In  addition  to  these 
circumstances,  it  must  be  noticed,  that,  upon  die  ^pre- 
hension of  FaunUeroy,  a  paper  was  found  in  his  private 
desk,  in  the  handwriting  of  Mr.  Graham,  which  was  to 
die  following  eflfect :  «  26di  May  1819.  15,00«.  odd, 
navy  fives.  7,1052.  paid  into  Martin's  on  the  26th,  and 
on  the  28th  8,900/.  odd,  to  make  up  the  aooount,  to  raise 
16,000i  money  o£H.  F.  Gahagan  and  Stone." 

Suoh  ar«  the  facts  of  the  case :  —  The  house  ef  Marsh 
and  Co.  contracted  for  the  sale  of  this  stock;  they 
efiected  the  transfer  of  the  stock ;  they  received  the  con- 
sideration money  for  the  stock ;  they  divided  the  broker's 
commission  when  the  stock  was  transferred;  and, 
lasdy,  a  member  of  the  firm  admitted  diat  the  mon^ 
paid  to  Martin,  Stone,  and  Co.  was  the  money  of  die 
trustee  Who  then  can  doUbt  ^hat^  upon  this  «vi- 
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dence,  unqualified  by  otber  circoiiisuiiiceBf  an  actkn  for       1888. 
money  had  and  received  might  be  maintaiped  against      _^ 
the  hcMise  of  Marsh  and  Co.  ?  It  has  been  said,  however,      Bouulma. 
that  this  was  a  sdieme  arranged  and   contriml  by  ^"  th^attcc 
Famitleray  ;  thi^  the  money  was  paid  into  die  house  of 
Martin^  Stone^  and  Co.  by  his  fraod  and  thsough  his 
contrivance;  that  he  afterwaids  drew  it  out;  and  that 
nothing   remains   in    the    bands   of   MsrA  and  Co. 
The  evidrace  does  not  establish  such  a  case.    But,  inde- 
pendently of  these  drcumstanoes,  it  must  be  xeoollected, 
that  the  money  was  paid  in  upon  the  general  account  of 
Marsh  and   Co.;  that  it  became  part  of  the  general 
funds  of  the  firm ;  and  that  all  money  drown  by  Amtil* 
kroy  was  upon  the  general  account.     I  4o  not  Bee, 
therefore,  how  the  fact  g(  the  money  being  drawn  out  by 
JPauitlfen>y,  can  be  conskfered  as  either  eKtinguishing  or 
affecting  the  daim  of  the  trustees. 

But  dien,  lipon  the  authority  of  the  case  of  Davis 
y.  The  Bank  cfEngkmdf  which  was  tried  hi  the  Court 
of  Common  Pleas,  and  which  afterwards  went  by  writ  of 
error  to  the  Court  of  King's  Bench,  where  the  main 
point,  however,  was  not  decided,  it  is  urged  that,  in 
point  cf  fiK:t,  the  trustees  hold  their  stock ;  that  they 
acre  at  this  moment  in  possession  of  the  stock ;  that  they 
have  never  been  divested  of  it;  and  that  they  are  still 
entitled  to  claim  the  dividends  at  the  Bank  of  England* 
Now,  without  impeaching  the  audiority  of  the  decisicm 
in  question,  let  me  rather  advert  to  the  difference  be- 
tween the  facts  of  the  two  cases.  Here  a  contract  was 
made  for  the  sale  of  the  stock,  and  a  transfer  in  the 
books  was  actually  effected  by  the  house  of  Marsh  and 
Co.,  profiessing  to  be  the  agents  of  the  owners  of  the 
stodc.     There  is  no  longer  standing  in  the  name  of 
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1828.        the  trustees  any  of  diat  stock ;  it  has  been  transferred 

*        into  the  names  of  other  persons ;  and,  according  to  the 

BoL^D.  evidence,  one  part  (and  probably.that  is  the  case  with 
In  the  matter  respect  to  the  greater  part)  became  mixed  with  other 
Marsh  stock  of  the  purchasers,  and  has  been  since  transferred 
an4  others.  ^^  |^^^  to  hand,  through  many  individuals,  until  it 
18  no  longer  practicable  to  trace  it.  It  would  be  ex* 
tremely  difficult,  therefore^  to  determine  what  course 
of  proceeding  could  be  adopted  for  the  purpose  of 
restoring  the  trustees  to  the  situation  in  which  they 
originally  stood.  At  this  moment  they  cannot  sell  the 
stock,  because  they  can  make  no  transfer.  There  is 
nothing  standing  in  their  names,  in  the  books  of  the 
Bank  of  England,  over  which  they  can  exercise  the 
power  of  sale.  The  Bank  of  England  may,  perhaps,  be 
called  upon  to  make  a  new  entry  of  new  stock,  to  the 
credit  of  the  trustees ;  but  it  would  be  difficult  to  contend 
that  the  same  stock  can  be  again  placed  to  their  credit  in 
the  books  of  the  Bank ;  nor  indeed  is  if'necessary,  for 
the  present  question,  to  decide  whether  the  Bank  can  or 
cannot  be  compelled  to  adopt  any  paticular  course.  The 
parties  have  assumed  to  act  for  the  trustees ;  they  entered 
into  a  contract  for  the  sale  and  transfer,  and  actually 
transferred  the  stock  from  the  names  of  the  trustees  into 
the  names  of  the  purchasers.  Under  such  circumstances, 
can  the  partners  in  the  house  of  Marsh  and  Co.,  who 
effected  these  acts  professedly  as  agents  of  the  trusteesi 
who  received  the  consideration  money,  and  continue  still 
to  hold  it — can  they  be  permitted  now  to  say:  "Tlie 
acts  that  we  have  done  are  altogether  void,  because  we 
had  not  the  authority  whidi  we  professed  to  have ;  the 
authority  under  which  we  a^umed  to  act  was  founded 
in  fraud  and  forgery,  and  therefore  void  ?"  Surely  such 
a  defence  was  never  attempted  in  a  court  of  law ;  and  I 
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am  of  opinion  that  it  cannot  be  permitted  in  this  Court,  1828. 
which,  with  respect  to  a  case  of  this  kind,  raust  be  con-  ^"— 
sidered  as  a  mixed  court  of  law  and  equity.  '  Bolulnd. 

It  was  also  urged,  that  some  airrangement  has  been  ^"  ^^®  matter 
Entered  into  between  the   trustees  and  the  Bank  of       Marsh 
England.     I  have  looked  at  the  terms  of  the  agreement    ^^^  others, 
referred  to,  and  fbid  that  it  is  an  agreement  contingent 
upon  the  admission  of  the  petitioners'  proof.     Now  if 
the  petitioners  have  a  right  (I  am  not  deciding  whether 
they  have  or  have  not)  of  maintaining  an  action  against 
the  Bank  of  England,  and  if  they  have  also  a  right  to 
maintain  an  action  against  Marsh  and  Co.,  they  may 
elect,  as  was  stated  in  the  Court  of  King's  Behch^  against 
which  of  the  parties  they  will  proceed ;  and  it  is  no  objec- 
tion to  say,  that  they  have  made  an  agreement  as  to  some- 
thing that  is  to  be  done,  contingent  upon  their  succeed- 
ing ;  nor  can  that  circumstance  affect  their  right  to  recover 
from  the  party,  against  whom  they  have  elected  to  proceed. 

Another  aigument  stated  at  the  bar,  which  was  a  mere 
repetiti^m  of  an  argument  urged  in  the  Court  of  King's 
B^ch^  and  to  whidi,  therefore,  it  is  only  necessary  for 
me  to  allude,  was,  that  the  petitioners  are  in  this  case 
attempCii^  to  ratify  a  felonious  act.  The  Court  of 
King's  Bendi  said,  that  this  was  founded  upon  A  &Ilacy : 
the  f<^ny  was  complete  antecedent  to  the  transfer;  the 
felony  was  completed  by  forging  the  power  of  attorney ; 
the  transfer  of  the  stock  was  not  a  felony;  the  sale  of  the 
stock  was  not  a  felony ;  nor  was  the  receipt  of  the  money 
a  felony.  All  that  is  ratified  and  confirmed,  or  radier 
aH  that  is  adopted,  in  this  case,  is  the  sale,  the  transfer, 
and  the  receipt  of  the  money;  and  I  i^gpree  with  th(^ 
Court  of  Law,  m  oon^dering  that  it  is  a  mere  faHacy  t6 
say,  that  by  adopting  these  acts  the  parties  are  in  effect 
ratifying  a  felonious  act. 
Vol.  I,  E  E 
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1828.  This  brings  roe  to  the  main  point  relied  upoa  at  the 

•        bar,  and  principally  urged  by  Mr.  Seijeant  Wilde  in 

"QovLAKD.  ^^  course  of  his  elaborate  argument.  I  mean  that 
Id  the  matter  principle  of  law  by  which,  in  cashes  where  a  felony  has 
Makiu  been  committed,  the  party  injured  is  restrained  from 
•nd  others,  recovering  compensation  for  the  injury  in  a  dvil  action, 
imtil  he  has  prosecuted  for  the  felony.  Much  of  what 
the  learned  gentleman  brought  under  the  consideradon 
of  the  Court,  in  the  course  of  his  argument^  appears  ta 
me,  when  sifted  and  considered,  to  be  inapplicable  to  the 
present  question.  No  inconsiderable  portion  of  it  was 
grounded  upon  the  law  with  respect  to  the  restitution  of 
proper^,  in  cases  of  larceny  and  robbery.  According 
to  the  old  law,  (as  was  stated  at  the  bar,  and  it  is  unne^ 
cessary  to  controvert,  or  to  attempt  to  qualify  the  (hto- 
position,)  in  cases  where  the  property  of  two  diflfereat 
persons  had  been  stolen  by  a  felon,  and  one  of  the 
parties  instituted  an  appeal  against  the  fdon,  and  ob- 
tained judgment  and  conviction  upon  such  appeal,  the 
other  parQr  would  not,  on  that  account,  be  entitled  to 
restitution,  unless  he  also  prosecuted  his  appeal.  This 
argument  was  pressed  upon  the  comnderaticm  of  the 
Court  in  various  forms,  and  it  was  contended  that  it 
applied,  notwithstanding  the  change  in  the  law,  intro- 
duced by  the  statute  of  Henry  the  8th,  (Nreviously  t^ 
which  act,  the  prosecution  by  way  of  indictment  did  not 
entitle  a  party  to  his  right  of  restitution.  So  far,  certainly, 
the  rule  was  founded  upon  the  law  relating  to  larceny, 
and  the  questions  and  distinctions  connected  with  the 
right  of  restitution.  But  there  is  another  principle 
connected  with  the  same  subject,  and  which  is  not  con- 
fined to  the^  case  of  larceny,  but  extends  to  cases  of 
felony  generally,  not  merely  to  cases  of  felony  at  common 
law,  but  to  cases  that  have  been  made  felony  by  subsequent 
statutes ;  and  this  was  the  principle  adverted  to  by  Loflrd 
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Tenterden  —  diat  a  man  shall  not  be  allowed  to  make  a         1828. 

felony  the  foundation  of  a  civil  action.  ^ 

Ex  parte 

BOLLAKD. 

It  is  at  variance  with  the  interests  of  society,  and  con-  '"  ^^^  matter 
trary  to  the  principles  of  public  policy,  to  allow  a  party,  Marsh 
injured  by  any  felonious  act,  to  seek  civil  redress,  until 
he  has  prosecuted  the  offender;  because,  if  the  civil  remedy 
were  permitted,  in  the  first  instance,  it  would  too  fre- 
quently lead  to  the  abandonment  of  criminal  prosecutions. 
The  principle  b  applicable,  as  a  principle  of  public  policy, 
to  felony  generally.  It  may  have'  arisen  indeed  out  of 
the  law  with  respect  to  restitution  in  cases  of  larceny. 
It  is  undoubtedly  connected  with  it,  but  as  a  principle, 
applicable  to  cases  oC  felony  generally,  it  is  founded  upon 
public  policy.  This  is  forcibly  stated  in  the  case  of 
Crosby  V.  Langy  12  Ecut,  409,  to  which  I  refer,  because 
the  leading  cases  were  then  brought  under  the  con- 
sideration of  the  Court,  by  Mr.  Justice  Hobroyd  and 
Mr.  Justice  Richardson^  in  the  course  of  their  argument 
at  die  bar. 

But,  adopting  the  rule  as  founded  upon  principles  of 
public  policy,  we  are  to  take  care  that  it  b  not  extended 
beyond  what  public  policy  requires;  and  in  thb  view 
I  am  to  consider  how  &r  it  b  properly  applicable  to 
the  circumstances  of  the  present  case.  Several  pro- 
secutions were  instituted  against  Fauntkroy  ;  two  of  them^ 
for  forgeries  of  a  similar  nature,  were  prosecuted  with 
effect.  He  was  convicted,  and  suffered  the  extreme 
penalty  of  the  law.  It  became  unnecessary,  therefore, 
for  the  pardes  injured  in  thb  case  to  insdtute  any  pro- 
secudon.  There  was  no  ground  or  principle  of  public 
policy  that  required  it;  and  according  to  the  facts  pre- 
sented to  the  consideradon  of  the  Court,  it  b  by  no 
means  dear  that  the    petidoners  had  the  means  oi 

££2 
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1888.  efiectually  instituting  and  carrying  on  a  prosecution. 

The  difficulties  have  been  frequently  stated,  and  it  is 

Boixiufs!  unnecessary  for  me  to  repeat  them ;  but  I  am  bound  to 

In  tbematter  ^^  ^|  (beTe  was  no  appearance  of  any  indisposition 

Mabsb  on  the  part  of  the  petiti<»iers  to  do  what  was  necessary 

aadothcn.  for  the  purpose  of  bringing  the  oflGender  to  justice. 

Upon  these  grounds,  therefore,  adverting  to  the 
various  arguments  urged  in  opposition  to  what  KppcBTs 
to  me  to  be  a  plain  case  of  daim  and  title,  and  thinking 
the  arguments  insufficient  to  invalidate  the  petitioners' 
right  of  proof,  I  must  adhere  to  the  judgment  I  gave 
when  this  case  was  originally  presented  to  me,  and  when 
it  was  pressed  upon  my  attention  —  not  certainly  in  so 
extended  a  view  of  the  subject —  not  with  arguments  so 
elaborately  prepared,  and  embracing  so  many  topics,  but 
still  very  clearly  and  eflfectively :  I  then  formed  a  distinct 
opinion  upon  the  case,  and  to  that  (q)inion  I  now  adhere. 
Under  all  the  circumstances  I  think  that  the  petition 
must  be  dismissed,  and  that  it  should  be  dismissed 
with  costs. 

Ordered  accordingly. 

An  application  was  then  made  to  the  Lord  Chancellor, 
for  libera  to  61e  a  bill,  that  the  opinion  of  the  House  of 
Lorcb  might  be  obtained,  according,  as  it  was  said*  to 
tbe  usual  practice  in  bankru|>tcy,  in  cases  of  magnitude 
fMid  difficulty.  JBromfy  v.  Goodercj  IJtLlS  (a);  Clarke 

J      L  '  ■  I  II  ■     ■  L  ■    ■ .— . 

(a)lQBrcmfyy,  €hodere^hord  insisted  that  there  wm  no  jutt 

Hardwicke  said :  **  It  came  be-  fouodation  for  the  demand,  and 

fore  me  originally  upon  petition,  that»  if  I  determined  it  that  way, 

and  even  then  my  first  appre-  my  determination   would   have 

hension  was,  that  it  would  bear  been  subject  to  no  appeal,  I  chose 

no  great  doubt;  but  as  it  was  to  have  it  come  before  roe  by 
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T.  Qgmmy  2  Vea.  jun.,  668;  ec  parte  Rtffin,  6  Fes.        1829. 

129  (a) ;  ex  parte  Riuhjwthy  10  Te*.  428  (6) ;  ex  parte        

Fell,  10  Ves.  848.  (c)  g^^t 

In  the  mattei^ 
The  application  was  refused.  MaLk 

and  othen. 


Ex  parte  GANE.— In  the  matter  of  KEEL. 

1  HIS  was  an  appeal  from  the  decision  of  the  Vice- 
Chancellor  (Sir  John  Leach) ^  whose  judgment,  with  the 
facts,  are  reported  in  2d  G/.  $*  Jam.  dl9. 

Mr.  Bickersteih  and  Mr.  MorUaffU  for  the  appellant : — 

It  is  the  law  of  the  Court,  that  whenever  a  commission 
is,  directly  or  indirectly,  the  commission  of  the  bankrupt, 
it  cannot  stand.  The  creditors  may  insist  upon  a  divi- 
sion of  the  property,  but  the  debtor  has  no  such  right. 
This  is  settled  by  an  nmform  series  of  decisions;  Men-^ 
ham  V.  EdmansoHj    1  Bos.  §•  Putt.  370  (d) ;  ex  parte 


L.C. 

Lin.  Inn. 

August, 

1829. 

A  eommiKioa 
iflMiedot  the 
request  of  the 
bankrupt  is 
fupersedeable. 


way  of  bin.**  In  Clarke  v.  CaproUf 
the  Lord  Chancellor  says :  **  In 
the  Case  of  bankruptcy,  nothing 
is  more  usual  than  to  direct  a 
bill  to  ascertdn  whether  a  debt 
is  due." 

(a)  In  ex  parte  Ruffin,  Lord 
Etdon  says:  ''The  parties  may 
fiTeabilU'* 

(6)  In  ex  parte  Ruthforth,  Lord 
JSldan  says :  **  As  ^tBis  is  a  per- 
fectly new  case,  I  make  the  order 
with  liberty  to  file  a  bill." 

££ 


(c)  In  ex  parte  Fell,  Lord 
Bldon  says:  **  If  the  parties 
think  proper  to  file  a  bill  upon  it, 
I  win  not  preclude  them.'* 

(d)  In  Me$iAam  v.  Edmonsmt^ 
1  Boi.  4r  Ptill.  370.  Eyre,  C.  J. 
after  stating  that  if  the  commis« 
sion  was  sued  out  to  defeat  the 
bill  of  sale,  and  it  was  done  by 
the  contrivance  of  the  bank* 
nipt,  the  Court  would  inter- 
fere, added:  But  where  the 
parties  before  the  Court  are  both 
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1829. 

Ex  parte 

Gane. 

In  the  matter 

of 

KSSL. 


Bowea^  11  Ves.  541  (a) ;  ex  parte  Pook^  1190,  2  CoXf 
221  {b)y  ex  parte  Steely  16  Ves.  165  (c);  ex  parU 
Gauthwaitey  1  Bosey  87  {d)\  ex  parte  Gardnery  1  Bosey 


creditors  standing  in  an  equal 
degree  of  right,  and  equally  enti- 
tled to  feyour,  unless  there  be 
some  circumstance  of  collunon 
on  which  we  can  place  our  finger, 
the  bankruptcy  must  take  efiect. 
The  question  is  not  whether  this 
commission  has  been  taken  out 
to  avoid  the  execution,  but  whe- 
ther it  has  been  so  taken  out  with 
the  collusion  of  the  bankrupt 
himself? 

(a)  Ex  parte  Boufei,  1805, 
11  Vei.  541.  The  Lord  Chan- 
cellor,  in  the  course  of  thb  peti^ 
tion,  declared  his  opinion  clearly, 
that,  if  the  direct  object  in  taking 
out  a  commission  of  bankruptcy 
b  to  prevent  the  execution  of  a 
creditor,  that  is  no  objection  to 
the  commission;  provided  it  is 
the  commission  of  a  creditor,  and 
not  that  of  the  bankrupt  which 
is  alway  vicious. 

(*)  Ex  parte  Poole^  1790; 
3  Cox,  227.  In  thb  case  a  peti- 
tion was  presented  two  years 
after  the  commission  had  issued, 
and  six  months  after  the  allow- 
ance of  the  certificate,  which 
had  been  stayed  for  a  year, 
to  supersede  a  separate  commb- 
sion,  upon  the  ground  that  it 
had  been  fi*audulent]y  issued  in 
concert  between  the  bankrupt 
and  petitioning  creditor^  and  that 


thefiicts  had  not  come  to  the 
knowledge  of  the  petitioners  at 
the  time  when  they  gave  their 
consent  to  the  allowance  of  the 
certificate.  The  Lord  Chancdlor 
said,  that  when  the  whole  trans- 
action appeared  to  be  such  a 
mere  trick  and  contrivance  as  it 
evidently  was  in  thb  cause,  it  was 
impossible  for  the  Court  to  let  such 
a  commission  stand.  It  never  will 
permit  its  process  to  be  turned 
into  an  engine  of  fraud.  And  hb 
Lordship  directed  the  separate 
commission  to  be  superseded  at 
the  expence  of  the  bankrupt  and 
petitioning  creditor. 

(e)  In  ex  parte  Steel,  the  Lord 
Chancellor  says:  ''If  thb  was 
proved  to  be  the  bankrupt's  com- 
mission, upon  all  principle  and 
the  habitual  course  in  bankruptcy 
it  could  not  stand. 

(d)  Ex  parte  GhutkwaUe,  1811, 
1  Rose,  87.  The  Lord  Chancel- 
lor: Without  doubt  a  commis- 
uon  may  be  taken  out  to  defeat 
an  execution,  but  then  it  must 
not  be  the  commission  of  the 
bankrupt.  The  bankrupt  meant 
^ly,  but  it  would  be  leaning  too 
much  towards  thb  affidavit  to 
say,  thb  b  not  a  concerted  act ; 
it  {s  hard  upon  Lyon,  but  thb 
commission  must  be  superseded 
with  costs. 
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878  (a) ;  ex  parte  D&umes  and  ex  parte  Ansky,  1  Boiej        1829. 

398.  (6)  ^ — - 

Ejf  parie 
Gane.    . 
In  ex  parte  Staffs  1818,  Buck.  249,  Sir  JbAn  Z^eocA  In  the  matter 

expressed  an  opinion  very  similar  to  the  opinion  ex-  Kbcl. 
pressed  in  the  present  case.  In  ex  parie  Staffs  the  act 
of  bankruptcy  was  not  concerted,  but  the  commission 
was  issued  at  the  instance  of  the  bankrupt ;  and  His 
Honour  dismissed  a  petition  to  supersede.  From  this 
decision  there  was  an  appeal,  [Buck.  431,)  when  the 
Lord  Chancellor  said,  "  With  reference  to  the  commis- 
sion being  the  bankrupt's  commission,  I  am  of  opinion^ 
according  to  the  well  established  rule  of  this  Court,  that 
it  cannot  stand.  The  commission  must  be  superseded 
at  the  costs  of  the  solicitor  and  the  petitioning  creditor.*' 
Such  are  the  authorities  against  die  validity  of  this  com* 
mission. 

Hie  Lord  Chancellor  :  — 

Assuming  it  to  h^ve  been  the  law  of  the  Court,  that 
a  commission  issued  either  upon  a  cohcerted  act  of  bank- 
ruptcy, or  at  the  instance  of  the  bankrupt,  must  have 
been  superseded,  I  wish  to  draw  your  attention  to  the 
provision  in  the  late  bankrupt  act,  by  which  a  trader  is 
entitled  to  declare  his  insolvency. 

(a)  Em  parte  Gardner ^  181 2,  right,  yet  it  roust  be  the  commit- 
1  Roic^  378.  If  a  commission  u  siou  of  the  creditor,  and  not  of 
clearly  proved  to  the  satisfaction  the  tiankrupt;  and  although  the 
of  the  Court  to  be  the  comrois-  act  of  bankruptcy  may  not  have 
sion  of  the  baidLrupt,  it  must  be  been  concerted,  yet,  if  the  corn- 
superseded,  mission  is  clearly  the  commission 

{J})  Ex  parte  Doumet  and  e*  of  the  bankrupt,  and  he  evidently 

parte  Ansky^  1815,  1  Rote,  598.  has  the  management  and  direc- 

Lord  Chancellor :    Although  a  Uon  of  it,  the  Court  will  not 

creditor  b  entitled  to  a  commb-  hesitate  instantly  to  supersede  it. 
sion  of  bankrupt  as  a  matter  of 

££4 
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1829.  Mr.  Bickerstah  and  Mr.  Montagu :  — 

Ex  parte  This  clause,  so  far  from  warranting  the  supposition 
In  the  matter  that  the  legislature  has  repealed  the  ancient  law,  and 
^^^  sanctioned  a  commission  either  upon  a  concerted  act  or 
at  the  instance  of  the  bankrupt,  will,  when  careftdly 
examined,  be  found  rather  to  establish  the  contrary.  The 
doubts  entertained  upoa  the  principle  of  this  part  of  the 
bankrupt  law  have  long  b^n  (before  the  profession  and 
the  public,  and,  if  the  legislature  had  intended  to  l^alize 
these  commissions,  it  would  have  expressed  its  inten- 
tions, and  not  have  confined  its  enactments  to  the  parti- 
cular case  to  which  the  words  of  this  section  apply. 
Besides  if  the  legislatiu*e  had  so  intended,  it  is  pro- 
bable that  some  provision  would  have  been  made  to  pre- 
vent the  injury  which  an  execution  creditor  generally 
sustains.  <^  Vigilantibus  et  non  dormientibus  subveniunt 
jura.*'  This,  however,  has  not  been  done.  By  the 
6th  section  of  6  Geo.  4.  Ct  16.,  a  trader  is  entitled  to 
declare  his  insolvency,  and  such  dedaration  is  an  act  of 
bankruptcy;  but,  with  respect  to  the  commission,  the 
utmost  caution  has  been  used  to  prevent  any  collusion 
between  the  bankrupt  and  the  petitioning  creditor :  the 
advertisement  must  be  inserted  in  the  Gazette  within 
eight  days  after  it  is  filed :  no  docket  can  be  struck  until 
after  the  expiration  of  four  days  in  London,  or  eight 
days  in  tlie  country,  fix)m  the  advertisement;  the  com- 
mission must  issue  within  two  months :  and  there  is  a 
proviso^  not  that  the  cammisskm  may  be  concerted,  to 
prevent  which  all  the  previous  provisi<ms  were  inserted, 
but  that  no  conmiission  shall  be  deemed  invalid  by 
reason  of  such  declaratum  having  been  concerted  or 
agreed  upon  between  the  bankrupt  ^d  ai^  creditor  or 
other  person. 
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The  utiBOst  which  can  be  inferred  from  this  inter-^        1829. 

position  of  the  l^pdature  i3,  that,  as  an  esqieriment  to        

try  how  f^  this  innovation  may  in  all  cases  be  expe*       Oans/ 
dent,  it  has,  to  a  certain  extent,  and  with  great  caution,  '"  the  matter 
sanctioned,  in  one  instance,  a  declaration  of  insolvency,        Kibl. 
upon  which  a  commission  may  issue. 

The  statute  had  scarcely  passed  before  this  clause  was 
used,  in  two  caaes  which  came  before  Lord  JSMbn,  as  a 
mode  of  issuing  a  concerted  commission.  The  insol- 
vent was  declared  to  exdude  the  general  creditors; 
and,  before  the  expiration  of  the  four  days,  another 
secret  act  of  bankruptcy  was  committed  to  favour  a 
particular  creditor.  Lord  Ekkm  superseded  the  com- 
miasioBS. 

The  LoRB  Chakcellor  :  — 

I  am  satisfied  that  the  provision  in  question  is  appli- 
cable only  to  the  case  mentioned  in  the  act;  it  is  unne- 
cessary, therefore,  to  dwell  further  upon  this  part  of  the 
case. 

Mr.  Bose  and  Mr.  Knight  for  the  respondent :  — 

Admitting,  for  the  sake  of  argument,  that  the  law^ 
although  without  any  principle  to  support  it,  is  as  it  has 
been  stated;  still  there  are  not  any  facts  in  this  case  to 
connect  the  petitioning  creditor  with  the  bankrupt,  whose 
commission  it  must  be  to  induce  the  Court  to  interfere. 

The  Lord  Chancellor  :  — 

I  have  heard  this  case  argued  at  considerable  length, 
because,  after  having  read  all  the  affidavits,  I  am  bound 
to  declare  that  my  opinion  differs  from  the  judgment  of 
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1829.  the  late  Vioe-Chancellor.  The  law  has  been  settled  bf 
"~—  a  variety  of  authorities;  and  whatever  doubt  may  be 
Gamb.  entertained  of  its  policy,  consistently  with  the  late  enact- 
In  the  inaUtf  hj^q^  respecting  a  declaration  of  insdvency,  it  is  not  in 
KuL.        this  place  that  it  can  be  pn^>erly  altered  or  reversed. 

It  is  undoubtedly  highly  unsatisfactory  to  be  obliged 
to  come  to  a  final  decision  upon  such  contradictory  affi- 
davits as  are  now  before  the  Court  (His  Lordship  then 
minutely  detailed  all  the  bctSj  and  added) :  If,  upon 
this  evidence,  I  am  now  called  upon  to  determine,  whe- 
ther the  commission  was  sued  out  at  the  instance  and  by 
the  procurement  of  the  bankrupt,  it  is  impossible  for  me 
not  to  conclude  that  it  was,  and  to  direct  the  issuing  <^ 
a  supersedeas.  I  will  not,  however,  preclude  the  respon- 
dents  fit>m  canying  the  case  before  a  jury,  if  they  desire 
it,  and  intimate  their  intention  of  doing  so  before  the 
next  petition  day. 

Ordered  accordingly. 
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Ex  parte  KIRBY.— In  the  matter  of  POTTINGER. 

1  HE  petition  stated,   that  a  conunission  had  issued        L*  ^* 
directed  to  commissioners  at  Brighton,  of  whom  one     jl^^yi 
was  a  barrister   resident  in  Brighton;   that  the  first        1829. 

public  meeting  was  held  on  the  6th  of  March ;  that  the  when  oommis- 

barrister  resident  in  Brighton  had  received  li  for  his  '^"*^t**^i- 

o  more  than  the 

travelling  expenses,   because    he    had    travelled  fit>m  statotable  ieei, 

London;  that  the  second  public  meeting  was  on  the  will  be  renewed 

7th  of  March,  at  10  in  the  morning,  at  which  meeting  ^  ^****^  ^ 

19  creditors,  whose  debts  amounted  to  4,210/.  18«.  6(L, 

had  proved ;  that  the  barrister  resident  at  Brighton  had 

received  1/1  for  his  travelling  expences  at  this  meeting;  that 

at  this  meeting,  at  12  o'clock,  amemorandiun  was  signed 

by  the  commissioners  that  the  meeting  was  adjourned 

till  half-past  12  o'clock  of  the  same  day,  for  the  purpose 

of  admitting  several  of  the  creditors  to  prove  and  vote ; 

that  .there  was  no  necessit|r  for  such  adjournment;  that 

no  creditor  proved ;  that  the  meeting  was  not  in  fiict 

adjourned;  that  the  commissioners  did  not  quit  the 

room,  but  that  they  received  their  fees  as  for  a  separate 

meeting;  that  at  half-past  one  the  commissioners  signed 

a  memorandum  that  the  meeting  was  adjourned  till 

half-past  two,  for  the  purpose  of  affording  the  solicitor 

time  to  fill  up  the  assignment  and  bargain  and  sale; 

that  there  was  not  any  necessir)r  for  such  adjournment, 

and  that  the  assignment  and  bargain  and  sale  were  on 

the  usual  printed  forms  of  assignments  and  bargain  and 

sales;  but  the  commissioners  received  fees  as  for  an 

additional  meeting. 

The  petition  prayed  that  the  commission  might  be 
renewed  to  London  commissioners,  and  that  the  costs 
of  the  application,  and  of  the  renewed  commission,  might 
be  paid  by  the  commissioners. 
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1829. 

Sx  parie 

KlRlT. 

Iq  tbe  nMttei 
of 

POTTINGBB. 


The  SoUciiorGenerali  Mr.  ManioffUj  sndMr.SuMmsiofh 
for  the  petitioners :  — 

The  law  is  contained  in  6  G.  4.  c.  16.  s.  22.  (a),  which 
was  adopted  from  5  Geo.  2.  c.  30.  s.  42.  (6),  and  which 
was  inserted  in  that  act  in  consequence  of  a  petition  to 


(«)  60.4.  C.16.  8.M.  "That 
the  fOHl.coiiiiniiiioiiert  shaU  ro- 
cdyeand  be  paid  (he  iee of  twenty 
shtllingt  each  conmiissioner  for 
e? ery  meeting,  and  the  like  sum 
for  every  deed  of  conveyance 
executed  by  them,  and  for  the 
signature  of  tbe  bankrupt*!  cer- 
tificate ;  and  where  any  eoamit- 
rion  shall  be  executed  in  the 
country,  eveiy  commissioner,  be- 
ing a  barrister  at  law,  shall  receive 
a  further  fee  of  twenty  shillwgs 
lor  each  meeting;  and  m  case 
the  usuid  place  of  residence  of 
such  commissioner,  being  a  bar- 
rister, is  distant  seven  miles  or 
upwards  from  the  place  where 
sudi  meetings  are  holden,  and 
he  shall  travd  such  distance  to 
any  snch  meetkig,  he  may  receive 
a  fiuther  sum  of  twenty  shillings 
for  every  such  meeting;  and  every 
commissioner  who  shall  receive 
fit>m  the  creditors,  or  out  of  the 
estate  of  the  banknipt,  any  fbrther 
sum  than  as  afore8aid,or  who  shall 
eat  or  drink  at  the  charge  of  the 
craditan  or  out  of  the  estate  ef 
the  bankrupt,  or  order  any  such 
expence  to  be  made,  shall  be  dis- 
abled for  ever  from  acting  in  such 
or  any  other  commission." 


(h)  5G.2.  C.30.  S.49.  «And 
whereas  the  suing  out  and  pco- 
secuting  of  oommisnons  of  bank- 
rupts is  at  present  very  expennve, 
to  the  great  prejudice  of  the 
bankrupt  and  his  creators;  be  it 
further  enacted  by  the  authority 
aforesaid,  that  there  shall  not  be 
paid  or  allowed  by  the  4areditors, 
or  out  of  the  eslate  of  the  bank- 
rupt, any  monies  whatsoever  for 
expences  in  eating  or  drinking  of 
thecomnuBBioners,  or  of  any  other 
persons  at  tbe  thnes  of  the  meet- 
ing of  the  said  oommtssioaen,  or 
any  of  the  crediton;  and  if  any 
commissioner  or  coounissioners, 
in  anycommission,  shall  orderany 
such  expence  to  be  made,  or  eat 
or  drink  at  any  sock  meeting  at 
thechaigeof  the  creditors,  or  out 
of  the  estate  of  such  bankrupt,  or 
recdve  or  take  above  the  sum  of 
twenty  shillings  each  commis- 
sioner fbr  each  respective  meet- 
ing, every  such  eommissioiier,  99 
ofibnding,  sbdl  be  (fisaUed  Ibr 
ever  to  act  as  a  commissioner  in 
such  or  any  ether  eonuniarion 
founded  on  this  act,  or  any  of 
the  statutes  made  concerning 
bankrupts." 
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parliament  in  the  year  1718.  (a)  By  this  statute  a  com- 
missioner who  receives  mcnre  than  his  statutable  fee  is 
disabled  from,  acting  in  the  commission. 

In  the  year  1740  Jjord  Hardwickey  for  a  similar 
offencci  ordered  the  commission  to  be  renewed  to  other 
commissioners.    Ex  parte  HaUiday,  7  Vin.  77.  (6) 


1829. 

JSjt  parte 
Kiurr. 

In  ihe  matter 

of 

PoTTiv«sa. 


(a)  Commons  Joumab,  1718. 
^  On  11th  March  1718,  when  a 
htt  wa»  pencBng  in  parliament 
fMT  preventing  frandg  committed 
by  bankrupts,  a  petition  of  divers 
merchants  and  traders  in   and 
about  the  city  of  London  was 
presented  to  the  House  of  Coun 
nons^  and  read;  setting  fbrdi, 
*  that    through    the    excesuve 
charges    of    commissioners    of 
bankropts  and  proceedings  there- 
upon^ in  most  cases  of  bankp 
ruptcy,  the  estate  and  eSkcU  of 
bankruptcy  are  iwaUowed   up, 
and  die  creditors  become  losers, 
most  commonly  very  constder- 
abfy;    that    the    commissioners 
noanittated  in  these  commissions, 
behig  commonly  attomies  and 
persons  of  an  inferior  quality  to 
those    in    commissions   of  the 
peace,  and  under  no  obligation 
of  an   oath  for  the  true  and 
fidtbAil  dischaige  of  their  trusts, 
a«e  apt  to  be  very  partial  and 
dilatory  in  their  proceedings,  out 
of  sinister  ends  of  gain  to  them* 
selves,  to  the  prejudice  of  both 
creditor  and  debtor;  and  praying 
that  die  commisdonen  mi^  be 
obliged  to  take  an  oath  for  that 

purpose.* " 


(6)   It  ought  to  have   been 
ex  parte  Mortimer  re  Hkfhway. 
Order  Book,  vol.  16,  page  SB, 
Mortimer  and  others   petition. 
The    order,   after    stating   the* 
statute,  proceeds  thus :  **  It  ap- 
pearing  that   the    assignee  has 
brought   before  the  Master  an 
account  of  payments,  in  which 
is  charged  to  be  paid  to  the  com- 
missioners, for  fees  of  their  seve- 
nd  sittings  on  the  said  commis- 
sion, 179if.  ^  and  to  Join  Kh^ 
the  landlord  of  the  inn  where 
the  said  comminioners  net,  the 
sum  of  \06L  7#.  StL,  which  the 
assignees  had,^  by  thdr  eacaminay 
tion,  admitted  to  have  bees  paid 
to  the  said  King  for  the  commit* 
sioners'  expences  in  eating  and 
drinking  at  their  sittings,  in  ea* 
ecution  of  the  said  commission; 
that  the  smd  commissioners  had 
received  much  mere  dian  twenty 
shillings  a  day  for  ex^ch  meelingv 
and  espedaUy  the  said  Wiliimn 
Colman  and  WiUiam  How  did  in- 
sist upon  and  had  two  guineas 
a  day,  and  the  said  Hvgkeo  and 
Wiokham  a  guinea  a  day  each 
for  every  day  they  sat  in  execu- 
tion of  the  smd  commission,  be- 
sides their  expences  dischaiged; 
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1829.  The  law  thus  limiting  the  amount  of  die  fee  to  such 

—        a  small  sum  as  1/.,  has  been  attended  with  some  evil,  both 

KiuY.       ^^  London  and   Country  commissions;   as,  from  the 

In  the  msttcr  small  remuneration   of   U,    it   has    been    considered 

or 
PoTTiNOBR.    reasonable  that  the  time  of  each  meeting  should  be 

limited  to  two  hours;  and  although  in  extensive  com- 
missions longer  meetings  are  frequently  necessary,  the 
commissioners  have  been  obliged  to  continue  their 
sitting,  without  any  additional  remuneration  or  to  ad- 
journ, to  the  inconvenience  of  all  the  parties,  to  a  future 
day;  as  from  the  fear  that  adjournments  to  a  different 
*  hour  of  the  same  day  might,  without  sufficient  reason, 
beccMne  habitual,  and  a  bonus  for  delay,  they  were  pro- 
hibited both  by  hoT^Bosdyn  and  Lord  EkUm.  To 
alter   this   law   a    clause   was   inserted  in    5  Geo.  4. 


that  the  petitioners  were  advised    bankrupt  might  be  superseded, 
the   said  commisaoners   taking    I  do  declare,  that  FT.  C^  W.  H^ 
more  than   twenty  shillings   a    and  S.  H,,  named  in  the  said 
piece  for  each  re^>ective  meet-    commisaon,  appearing^  from  the 
ing,  or  eating  or  drinking  at  the    facts  laid  before  me,  not  to  be 
charge  of  the  creditors,  or  out  of   capable,  by  virtue  of  the  said  act 
the  estate  of  the  bankrupt,  dis-    of  the  fifth  year  of  ^e  reign  of 
ables  them  not  only  from  doing    hb  present  Majesty  King  Geoige 
Previouf  pro«      any  further  act  as  commissioners    the  Second,  to  act  any  longer  as 
oeedtngs  Yalld.     in  the  execution  of  the  said  com-    commissioners  in  the  execution 
mission,  but  that  all  acts  already    of  the  said  commission,  no  fiir- 
done  by  Aem  smce  they  first  re-    ther  proceedings  ought  to  be  had 
ceived  more  than  twenty  shillings    thereupon.    And  I  do  therefore 
each  for  a  meeting,  or  eat  or    order,  that  all  further  proceedings 
drank  at  the  charge  of  the  ere-    on  the  present  commission   be 
ditors,  or  out  of  the  bankrupt's    absolutely  stayed,  and  that  the 
estete,  are  null  and  void,  and  of    petitioners  be  at  liberty  to  apply 
which  any  debtor  to  the  estate,    to  me  by  petition  to  have  the 
if  sued,   may   take   advantage,    said   commission   renewed,    di- 
Therefore  the  petitioners  prayed    rected   to   such   new   comrois- 
that'  the  commission  of  bank-    sioners  to  be  named  therem  as 
ruptcy  awarded  against  the  said    I  shall  think  fit." 
IS 
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c  98  (a),  to  allow  double  meetings  on  the  same  day;        1829. 
but  it  was  not  permitted  to  continue  in  the  statute.  — -. 

Ex  parU 

KlEBY. 

Such  being  the  rule  of  the  Court,  founded  rather  upon  ^^  ^®  matter 
the  Chancellor's  direction  than  statutable  enactment,  Pottingbb. 
the  Court,  when  the  rule  has  been  violated,  has  ref- 
lated its  judgments  according  to  the  motive  by  which 
the  commissioners  were  influenced  in  their  conduct.  If 
it  originated  in  mistake,  the  Court  has  contented  itself 
with  ordering  the  fees  to  be  returned.  Ex  parte  Brock- 
back,  (b)     If  it  could  not  be  ascribed  to  mistake,  the 


(a)  Sect.  S5.  "*  That  no  post- 
ponement  or  continuance  of  any 
public  or  private  meeting  to  an- 
other hour  of  the  same  day, 
where  the  parties  are  ready  to 
proceed,  shall  entitle  the  com- 
missioner to  any  further  fees, 
unless  such  meeting  shall  have 
been  sitting  for  the  space  of  two 
hours  at  the  least.'* 

{h)  Order  Book,  160,  p.  793, 
and  163,  p.  307.  In  re  Witkam, 
CWile,  15th  August  1833.  <*The 
assignees  petitioned,  stating  that 
certain  charges  in  the  said  peti- 
tion mentioned  for  fees  paid  for 
adjournment  on  the  same  day 
that  a  former  meeting  took  place, 
and  for  different  meetings  on  the 
same  day,  and  also  certain  charges 
in  the  said  petition  mentioned 
for  drawing  and  copying  certain 
warrants  of  commitment,  and  for 
signing  the  same,  and  also  the 
commissioners'  and  solicitors'  fees 
therein,  were  improper,and  ought 
not  to  be  allowed,  and  praying 


that  the  bill  might  be  referred  for 
taxatbn  to  the  master,  which 
had  been  ordered ;  that  by  the 
report  of  the  Master,  bearing 
date  the  rixth  day  of  December, 
the  Master  had  certified  that  the 
bill,  amounting  to  the  sum  of 
311/.  16«.  wd.,  he  had  taxed  at 
the  sum  of  16U;  and  therefore 
praying,  that  the  said  report  might 
be  confirmed;  that  Messrs.  May- 
hewalso  had  presented  a  petition, 
staUng  {mier  aha)  that  the  Master 
had  only  deducted  the  sum  of  83/. 
from  one  of  the  bills  of  costs  of 
184/.,  and  the  said  sum,  so  taxed 
ofl^  consisted  principally  of  feet 
paid  by  the  petitioners  to  th^ 
said  commissioners;  praying  that 
the  said  certificate  might  not  be 
confirmed,  but  that  the  peti^ 
tioners  might  be  at  liberty  to  ex- 
c^  thereto.  Now,  upon  hearing 
the  said  petitions  read,  I  do  order, 
that  the  said  report  of  Mr.  Coiir/r- 
neif  be  and  the  same  is  hereby 
confirmed." 
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1929. 
Eje  parte 

KlRBT. 

In  the  matter 
of 

POTTIKOEB. 


eommisrion  has  been  renewed^  in  re  Oxnam,  18^9.  (a) 
Such  has  bemthe  law  and  the  pradtk^  a0  deiflrs^Hcd  bjr 


(a)  Order  Book,  15^,  p.  ^9^. 
A  petition  had  been  presented  by 
Oi%  to  lupenede  a  countiy  com- 
ntit^OB^aDd  to  issue  another  com* 
mission  to  London  commissioners, 
stating  that  the  commissioners 
were  not  proper  persons,  and  that 
there  was  not  a  good  petitioning 
ereditof^s  debt);  but  this  peti* 
tion  did  not  contain  any  charges 
against  the  commissioners  of  mis- 
conduct rejecting  fees.  It  seems, 
howe? er,  to  hare  been  mentioned 
dorii^  the  argument.  The  order 
in  book  152,  p.  295,  proceeds 
thus:-^The  said  petition  came 
on  to  be  heard  before  me  a  short 
time  ago ;  and  it  being  stated  to 
me,  amongst  other  things,  tiiat 
the  commissioners  had  tidcen 
greater  fees  than  allowed  by  the 
act  of  5th  of  George  2.,  I  post- 
poned giving  judgment  on  tiie 
said  petition,  in  order  tiiat  the 
snid  commisaoners  might,  if  pos- 
stbte,  explain  their  conduct  to 
my  satisfaction;  that  the  said 
petition  again  came  on  before  me, 
and  my  attention  being  called  to 
8  case  ex  parte  HaUkU^,  deter- 
mined by  Lord  Hardwieke,  in 
which,  under  circumstances  in 
some  degree  similar  to  those 
then  before  m^  the  said  Lord 
Hardwkke  removed  the  commis- 
sioners, and  directed  a  new  com- 
mission to  other  commisdoners. 
I  again  postponed  my  judgment. 


find  orddfed  my  secretary  to  lay 
before  me  the  otd»  df  th^  sM 
Lord  Sardmeke.  Od  tfasC  ( 
don  I  intimated  that  the 
mission  was  to  be  issued,  directed 
to  other  commissioners ;  and,  by 
the  minutes  of  an  order  taken  by 
my  secretary,  it  appeared  I  had 
ordered,  not  that  arenewed  com- 
mission should  be  issued  as  be- 
fore mentioned,  but  that  the  said 
eommisnon  should  be  supersed- 
ed, and  that  another  commission 
diouid  be  issued,  directed  to 
London  conranssioners,  therdiy 
vacating  and  making  void  the 
whole  of  the  proceedings  under 
the  said  former  commission ;  that 
tiie  petition^  submitted  to  me, 
that  the  petitioning  creditors 
under  the  said  commission  and 
the  petitioners  have  not  miscon- 
ducted tiiemselves,  so  as  to  affi>rd 
ground  for  superseding  the  stai 
commission;  that  all  the  usual 
meetings  have  been  held  under 
the  said  commission,  and  the  said^ 
bankrupt  has  passed  his  examina- 
tion under  the  same;  that  my 
having  intimated  that  the  order 
of  the  said  Lord  ffardwicke,  in 
the  said  matter  of  HalHdat^,  fur- 
nished a  precedent  applicable  to 
the  present  case,  the  petitioners 
b^ed  leave  to  represent  to  me, 
that  in  that  case  the  original 
commission  was  not  superseded, 
but  suffi^red  to  stand  and  remain ; 
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Lord  Hardurickej  Lord  Bossfyn,  and  Lord  Ekhn  ;  and 
so  inflexible  has  the  rule  been  considered^  that  it  was 


that  in  the  present  case  the  peti- 
tionen  hare  acted  under  the  said 
commission  in  only  a  very  triiing 
degree,  and  hare  not  pdd  or  be- 
come responsible  for  any  tavern 
expences  of  meeting  under  the 
said  comniisston»  nor  have  they 
paid  the  fees  to  the  commissioners 
acting  under  the  said  commission^ 
as  charged  by  them;  and  the 
petitioners  therefore  b^ged  to 
submit,  that  it  would  be  a  great 
hardship  upon  them  to  be  made 
to  suflbr  for  the  misconduct  of  the 
sdd  commissioners^  over  whom 
they  had  no  controul ;  and  there- 
fore prayingi  that  the  minutes  of 
my  said  order  mi^t  be  altered, 
by  directing  a  renewed  commis. 
non.  And  whereas  also  John 
Luke  and  thirteen  other  credi- 
tors of  the  said  Rickard  Oxnam^ 
all  residing  in  and  near  the  town 
of  Penzance,  in  the  county  of 
Cornwall,  did,  on  the,  &c«  prefer 
their  petition  to  me,  shewing, 
that  a  petition  having  been  pr^ 
sented  to  me  by  John  Odtfy^  &c, 
the  petitioners  therefore,  four- 
teen in  number,  and  creditors  of 
the  said  Richard  Oxnam  to  the 
amount  of  10,660/.  4#.  ed^  bagged 
leave  to  submit  to  me,  that  all 
the  usual  meetings  have  been 
duly  held  under  the  said  com- 
mission of  bankrupt,  and  that 
the  bankrupt  has  passed  his  ex- 
amination under  the  same;  that 
VOL.L 


the  commissioners  who  acted  and 
carried  the  said  commission  into 
effect  are  known  to  the  peti- 
tioners as  men  of  honour  and 
integrity;  that  they  acted  with 
great  diligence  and  labour,  fre- 
quently sitting  from  ten  o'clock 
in  the  morning  until  five  or  six 
and  sometimes  later  in  the  even-i 
ing ;  that  they  with  great  solici- 
tude investigated  every  account 
brought  before  them  for  proof, 
before  the  same  was  permitted  to 
be  proved,  when  any  doubt  was 
expressed,  and  by  their  great  care 
ascertained  the  amount  of  each 
debt  as  correctly  as  possible,  and 
give  universal  sads&ction,  not 
only  to  the  petitioners,  but  to 
the  friends  of  the  said  Richard 
Ojmam  then  present  (amongst 
whom  was  the  said  John  Oddy), 
who  were  frequently  heard  to 
express  themselves  to  this  effect ; 
that  the  commissioners  acted  to- 
wards the  creditors  of  the  said 
bankrupt,  and  his  friends  attends 
ing  on  his  behalf  with  every  at> 
tention  and  indulgence,  and  more 
particularly  in  the  choice  of  as- 
signees to  the  bankrupt's  estate, 
which,  at  the  suggestion  of  the 
friends  of  the  said  bankrupt,  and 
more  particularly  of  the  said  JoA» 
Oddy,  did  not  take  place  on  the 
nth  day  of  December,  the  day 
first  appointed  in  the  London 
Gazette,  but  was,  with  the  con- 
P  F 


18S9. 

Ejp  parte 

KiaST. 

In  the  matter 

of 

POTTIMOBa* 
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16d9.       noticed  by  Lord  Eldon  in  re  Oxnam,  although  not  meo- 

tioned  in  the  petition,  and  although  it  appeared  by  a 

Kiwf^      counter  petition  of  a  numenniB  body  of  creditors,  that 
In  the  matter  ^  commifiaonerB  had  a<^ed  with  the  greatest  industry 

POTTINOXE.  ■ 

ourrence  of  tbe  present  ped-  Bonal  attendanee  to  explain  the 
tionen,  adfouroed  to  the  99th  aame^  which,  should  the  praseat 
day  of  the  present  month,  that  oommisdon  be  superseded  and 
aU  might  have  an  equal  and  fair  another  commission  issued, 
chance  in  such  choice;  that  the  mwAd  be  attended,  from  the 
petitioners  hare  been  informed,  great  distance  at  which  the  peti- 
that,  at  my  late  sittings,  the  said    tioners  lire,  with  fiuther  trouble^ 

and  a  yerj  heary  ezpenoe,  or 
oblige  the  petitioners,  or  many 
of  them,  to  forego  such  proof, 
and  lose  ail  benefit  from  the  said 
Bichard  OxfunCt  estate,  rather 
than  incur  a  certmn  expence  in 
the  proof  where  the  estate  is  so 
small,  and  under  e?en  whidi  now 
the  petitioners  can  hope  but  (or 
a  rery  small  if  any  dividend; 
that  the  pettticmers  respectively 
bagged  leave  to  submit  to  me^ 
that  if  the  commissiooers  have  in 
any  manner  ndsconducted  them- 
selves, it  would  be  hard  that  the 
petitioners  should  sufer  for  such 
their  misconduct,  as  the  petition- 
ers had  no  contionl  over  the  said 


petition  of  the  said  Jcbn  Odtfy 
and  others  came  on  to  be  heard, 
whenit  was  stated  by  me,  that  the 
commissioners  had  taken  greater 
fees  than  allowed  by  the  5th  of 
Geoige  S.,  and  that  my  atten- 
tion was  called  to  a  case,  ex  parte 
HaUiday^  before  Lord  Hardwicke^ 
in  some  degree  similar,  and  that 
I  had  directed  my  secretary  to 
lay  the  said  case  before  me^  and 
that  I  had  intimated,  that  the 
order  of  Lord  Hardwicke^  in  the 
said  matter  of  HtdMay^  furnished 
a  precedent  applicable  to  the  pre- 
sent case,  the  petitioners  begged 
leave  to  represent  to  lae,  that  in 
that  case  th^  are  advised  the 


orig^  commission  was  not  su-    commissioners,  or  have  they  or 
perseded,  but  suffered  to  stand    any  of  them  paid  or  become  an- 


and  remain ;  that  under  the  pre- 
sent commission  the  petitioners 
have  proved  their  debts  at  mudi 
trouble  and  some  expence;  that 
tiie  debts  of  some  of  the  peti- 
tioners are  of  such  a  nature  that 
they  cannot  be  proved  satisfae- 
torily  to  the  minds  of  any  set  of 
commissioners  without  their  per- 


swerable  to  the  said  commistton- 
ers  for  fheir  fees,  as  diaiged  by 
them,  or  their  tavern  expeoces, 
or  either  of  them.  Now,  ftc., 
I  do  order,  that  the  commisdoii 
awarded  and  issued  against  tbe 
said  Richard  Oxnam  be  super- 
seded, and,  &c. 
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and  caution,  and  had  sometimes  sat  firom  ten  in  the        1829. 
morning  till  five  in  the  evening.  E^^rte 

KlRBY. 

rm  •    •  •  •■  11  In  tiie  matter 

liiis  moonvemence  attendant  upon  the  law  operates  of 

both  in  London  and  in  Country  commissions,  although  P^^"'*'*^^- 
in  London  it  is  less  perceptible,  from  more  than  one 
commission  being  appointed  for  the  same  time.  In 
country  commissions  the  mischief  was,  however^  much 
greater;  for,  in  consequence  of  the  small  fees,  and  no 
allowance  being  legal  for  travelling  expences,  (ex  parte 
Harbin^  1  Boscj  58;  ex  parte  GriffUhSy  2  Basej  842,) 
there  was  difficulty  in  procuring  the  attendance  of  bar- 
risters; or  in  preventing,  if  they  did  attend,  their  obtain- 
ing indirectiy  what  the  law  did  not  directiy  sanction. 
To  remedy  these  evils  the  present  statute  enacted,  that 
a  barrister  should,  in  all  cases,  receive  an  additional  fee, 
and,  when  he  travelled,  that  he  should  be  entitied  to 
travelling  expences. 

The  question  now  is,  whether  country  commis- 
sioners are  to  be  allowed  to  make  meetings,  and  to 
receive  fees  for  travelling  expences  when  they  do  not 
travel? 

Mr.  Bo$e  and  Mr.  Campbell  for  the  respondents :  — 

There  are  no  better  niles  for  construing  the  act  of 
parliament  tiian  what  are  to  be  collected  frcnn  the 
general  and  cotemporaneous  usage  of  those  who  are  en- 
trusted with  the  administration  of  the  bankrupt  law.  In 
the  country,  it  has  been  usual  to  receive  such  fees  as  were 
paid  in  this  case,  and  it  cannot  alter  the  right  that  a 
different  practice  prevails  before  commissioners  in  Lon- 
don. In  London,  only  one  hour  is  allowed  for  a  public 
meeting;  in  the  country,  two  hours  are  allowed;  and  in 

F  F  2 
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.  1829.        this  particular  case  the  commissioners  sat,  band  fide^  six 
•"■"■^        how^  which  were  divided  into  three  distinct  meetings. 
KiaBY.        Could  it  make  any  substantial  difference,  whether  they 
la  the  matter  jj^j j  ^^g^  ^^^  meetings  on  the  same  day,  or  on  three 
PoTTiNOEB.    distinct  days  ?  Then  as  to  the  travelling  fees,  the  words  of 
the  statute  are :  ^^  and  in  case  the  usual  place  of  residence 
of  such  commissioner,  being  a  barrister,  is  distant  seven 
miles  or  upwards  firom  the  place  where  such  meetings  are 
holden,  and  he  shall  travel  such  distance  to  any  such  meet- 
ing, he  may  receive  a  further  sum  of  twenty  shillings  for 
every  such  meeting."     Here  the  barrister  who  received 
fees  for  his  travelling  expences,  had  a  house  in  London, 
and  was  in  the  habit  of  practising  in  London.  Although 
Brighton,  therefore,  might  be  his  occasional,  London 
was  ^*  his  usual  place  of  residence,"  and  he  was  entitled 
to  a  iee  of  20«.  for  *<  every  meeting." 

,      TTie  Lord  Chancellor  :  ^- 

Without  entering  into  any  question  respecting  the 
right  to  the  first  travelling  fee,  I  am  of  opinion  that  the 
second,  at  least,  was  improperly  received,  and  that  the 
adjourned  meetings,  on  the  7th  of  March,  must  be  con- 
sidered, not  as  distinct  meetings,  but  as  forming  together 
a  continuing  meeting.  The  mere  entry  of  an  adjourn- 
ment on  the  proceedings,  cannot  be  permitted  to  con- 
stitute a  different  meeting.  It  appears,  certainly,  from 
the  affidavits,  that  it  had  been  usual  at  Brighton  to  act 
as  these  commissioners  did;  and  I  am  willing  to  believe 
that  their  conduct  arose,  in  some  d^ree,  from  error  in 
judgment*  The  words  of  the  statute,  however,  are  clear 
and  imperative.  After  specifying  the  fees  to  be  takei^ 
it  is  enacted  that  <<  every  commissioner  who  shall  receive 
firom  the  creditors,  or  out  of  the  estate  of  the  bankrupt^ 
any  fiirther  sum  than  as  aforesaid,  shall  be  disabled  for 
ever  from  acting  in  such  or  any  other  commission."     I 
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find  myself,  therefore,   compelled  to  order  that  these  1829. 

gentlemen  be  prevented  from  acting  further  as  commiss-  ETparie 

sioners  of  bankrupt.  Kieby. 

In  (he  matter 

The  Lord  Chancellor  afterwards  directed  that  the  Pottin^ubk. 
commission   should  be  renewed  to  London  commis- 
sioners, and  that  the  respondents  should  pay  the  costs 
of  the  application,  (a) 


Ex  parte  TINDALL  and  another. — In  the  matter  of       V.  C. 

GIBBINS,  SMITH,  and  GOODE.  H^^-  }^^* 

June  lo, 

1  HE  petition  stated,  that  by  a  deed  of  settlement,  made        1829. 

on  the  marriage  of  the  bankrupt  Smith,  he  covenanted  riagewttiemrat, 

with  the  petitioners,  as  trustees,  in  consideration  of  the  covenanted  with 

marriage  and  a  portion,  to  pay  an  annual  sum  of  80^  in  as  trustees,  to 

trust  for  himself  for  life,  then  to  his  wife  for  life,  and  ^^s!^  i^ 

after  her  death  to  any  issue  of  the  marriage;  and  that  ^J^^^^*^ 

his  heirs,  executors,  or  administrators  should,   within  fbr  life,  and 

twelve  calendar  months  after  his  death,  pay  to  the  to  any  issue  of 

petitioners  the  sum  of  4,000t  ^XuST* 

heirs,  ezecutorsy 

This  was  a  petition  to  prove  the  value  of  the  said  sum  ^^  administra- 
of  4,000/^  as  a  contingent  debt  against  the  separate  within  twelve 
estate  of  SmaA.  'S^u'SX 

pay  to  the  ped- 

Mr.  Montagu  and  Mr,  Spurrier  for  petition :  —  rflj^d?^ 

Tarious  trusts. 

The  words  of  the  6  Geo.  4.  c.  16.  sect.  56.,  are :  ^  If  abeoamebank. 
any  bankrupt  shall,  before  the  issuing  of  the  commis*  ttwutheped- 


sion,  have  contracted  any  debt,  payable  upon  a  contin-  ***^",^ 

— — — ^ — ■  the  value  of 

(a)  See  Bowles  v.  Perring^  5  Moore,  S94.  as  to  the  propriety  contingent  debt, 
of  holding  a  meeting  for  difiereni  purposes  on  the  same  day.  against  the 

(A)  Pa,/,  page  422.  TT^)"'^ 

F  f3 
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1829.       gency  which   shall    not    have    happened   before    the 

-"'"""        issuing  of  such  conunission,  the  person  with  wham  such 

TfN^ial       debt  has  been  contracted  may,  if  he  think  fit,  apply 

and  another    ^    ^^    commissioners    to    set    a    value    upon    such 
In  the  matter  ^ 

of  debt»  and  the  commissioners  are  hereby  required  to 

and  ^OT.  ^^^certain  the  value  thereof^  and  to  admit  sudi  person  to 
paxyve  the  amount  so  ascertained^  and  to  receive  £vi- 
dends  thereon.''  This  is  a  remedial  enactment,  and 
must  be  so  construed  as  to  suppress  the  evil  and  advance 
the  remedy.  The  evils  which  existed  previously  to  this 
enactment  have  been  repeatedly  stated  by  different 
judges,  and  from  an  early  time.  Ex  parte  Groome 
(1744),  1  Jtk.  115  (a);  ex  parte  Barker,  9  Ves.  110; 
ex  parte  Caswell,  2  P.  Wms.  497;  and  ex  parte 
MicheUj  1  Atk.  120.  The  evils  were,  1st,  that  the 
creditor  was  deprived  of  his  dividend;  and  2dly,  the 
bankrupt  continued  lifdble  to  pay  the  debts,  although 
deprived  of  all  his  prop&^ij,  a  hardship  which  is  parti- 
cularly noticed  by  Mr.  Justice  Ya^  in  Magar  v.  Steward, 
4  Burr.  244S. 

The  inconvenience  and  injustice  which  resulted  fitim 
this  state  of  the  law,  and  the  opinions  expressed  by 
different  judges,  were  known  to  the  legislature  when  this 
remedial  enactment  was  passed,  and  with  this  knowledge, 
the  most  general  words  have  been  selected,  for  the 
express  and  obvious  purpose  of  supplying  an  effective 
remedy.  There  is  no  reason,  therefore,  for  supposing 
that  the  words  of  the  clause,  which  are  sufficiently  com- 
prehensive to  include  the  present  cas^  do  not  extend 
to  it.  (b) 

(a)  See  ante,  page  501 .  should  not  be  understood  in  thdr 

(*)  «  The  statute  uses  general  generality."    Per  Le  BUmcy  J., 

words,  without  any  restriction,  Read  v.  Sowerby,  B  M,4f  S.  81. 

and  I  see  no  reason  why  they 
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Mr.Suffdem  and  Mr.  Bo^e  tea:  tfae awgnees : —  18S9. 

The  objections  to  the  proof  are,  1st,  that  the  demand      js,  parte 

in  this  case  is  not  a  debt  contracted ;  and  2dly,  that  it  is       Tindall 

•'^  and  another, 

not  a  contingent  debt  within  the  meanil^g  of  the  act        In  the  matter 

of 
GiBBma 
As  to  the  first  point  there  is  not  any  debt  contracted,     and  othen. 

The  words  of  the  56tJi  sect  are :  **  If  any  bankrupt  shall, 

before  the  issuing  of  the  commission,  have  contracted 

any  debt  (a)  payable  upon  a  contingency  :^  but  this  is 

not  a  debt  contracted  on  a  contingency:  it  is  as  yet 

contingent  whether  this  will  ever  be  a  debt;  and  it  is 

probable  that  it  never  will  be,  because  the  marriage 

took  place  twenty  years  ago.     There  is  no  issue  of  the 

marriage  in  existence ;  and  if  the  husband  survive  the 

wife,  the  obh*gati<Hi  will  altogether  cease.     There  is  at 

present,  therefore,  a  mere  covenant,  in  respect  of  which, 

under  some  circiunstances,  a  debt  may  hereafter  accrue. 

Suppose  the  vendor  of  an  estate  covenants  with   the 

vendee  that  he  will  return  the  amount  of  the  purchase 

jnoney  if  the  vendee  should  be  at  any  time  evicted, 

can  the  vendee  require,  under  a  commission  f^ainst  the 

vendor,  that  the  chances  of  eviction  shall  be  calculated 

by  the  commissioners,  and  that  he  shall  be  permitted  to 

prove?      The  statute  only  applies  to  cases  where  a 

sum  is  certainly  due  at  some  time,  although  at  an 

uncertain  time. 

2dly.  Thb  is  not  a  contingent  debt  within  the  meaning 
of  the  statute.  The  contingencies  contemplated  by  the 
legislature  are  such  as  the  commissioners  may  value,  and 

(a)  The  words  in  the  47th    tneted  tmy  ddtjt  or  tkmmul,**  See. 
section  are:  ^  That  every  person    The  word  demand  h  omilted  in 
with  whom  any  bankrupt  shaU    the  56th  section, 
have  really  and  bon^  fide  con^ 

F  F  4 
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1829.       where  the  creditor  will  becxHne  instantly  entitled  to  his 
dividend.     In  oontingaicies  dependent  upon  time,  there 
TniDALL      may,  it  is  true,  be  such  a  rebnte  as  to  enable  the  com- 
l""  the*  r^^  missioners  to  ascertain  the  value ;  but  it  can  hardly  be 
of  supposed  that  the  l^pslature  intended  the  commissioners 

J'X,,  to  ascertain  the  value  of  a  contingency  which  may  never , 
hq>pen,  and  which  must  depend  upon  an  intricate  cal- 
culation of  chances.  Had  any  necessity  for  such  a 
calculation  been  contemplated  by  the  legislature,  it  is 
scarcely  possible  to  suppose  that  some  special  provision 
would  not  have  been  made,  as  in  the  54th  section,  re* 
ladng  to  the  valuation  of  annuities,  (a) 

That  the  words  of  the  clause  should  not  be  extended 
to  such  contingencies,  is  further  apparent  fixHn  the 
direction  in  the  act,  that  upon  the  proof  being  admitted 
the  creditor  shall  be  entitled  to  his  dividend.  This 
immediate  payment  of  a  dividend  marks  the  species  of 
contingency,  unless  it  can  be  supposed  to  have  been  the 
intention  of  the  l^pslature  that  a  dividend  should  be  paid 
under  the  bankruptcy,  although  none  would  have  been 
payi^le  had  the  contracting  party  remained  solvent*  If 
it  had  been  intended  that  such  contingencies  should  be 
included,  a  daim  would  have  been  ordered  to  have  been 
entei*ed,  until  it  was  ascertained  whether  any  divided 
would  become  due,  as  the  l^pslature  has  ordered  in  the 


(a)  The  words  of  the  54th  value  the  commisdonen  shall 
section  are:  •'Any  annuity  ere-  ascertain,  regard  being  had  to 
ditor  of  any  bankrupt,  by  what-  the  original  price  given  for  the 
ever  assurance  the  same  be  said  annui^,  deducting  there- 
secured,  and  whether  there  were  firom  such  diminution  in  the 
or  not  any  arrears  of  such  an-  value  thereof  as  shall  have  been 
nuity  due  at  the  bankruptcy,  caused  by  the  lapse  of  time  once 
shall  be  entitled  to  prove  for  the  the  grant  thereof  to  the  date  of 
value  of  such    annuity,  which  the  commission." 
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53d  clause  relating  to  bottomry  and  respondentia  debts.  1829. 

The  words  there  used  are :  *<  The  obligee  in  any  bottomry  "—• 
or  respondentia  bond,  and  the  assured  in  any  policy  of      Tinoall 
insurance  made  upon  good  and  valuable  consideration^  Id*  tbc*nwSBr 

shall  be  admitted  to  daim,  and,  after  the  loss  or  oontin-  of 

gency  shall  have  happened,  to  prove  his  debt  or  demand  ^^  oihm* 

in  respect  thereof,  and  receive  dividends  witli  the  other  ^ 
creditors  as  if  such  loss  or  contingoicy  had  happened 
before  the  issuing  the  commission  against  such  obligor 


Mr.  Montagu  in  reply :  — 

The  words  ^<  contracting  a  debt,''  considered  by  them- 
selves,  might  imply  that  the  engagement  must  be  of 
such  a  nature  as  to  enisle  the  creditor  to  mainttun  an 
action  before  the  bankruptcy ;  but  the  words  imme- 
diately following  are,  *<  payable  upon  a  contingency 
which  shall  not  have  happened  before  the  issuing  of  the 
commission ;"  firom  which  it  is  clear  that  the  cases  within 
this  clause  are  cases  in  which  no  action  was  maintainable 
before  the  conunission,  but  where,  if  the  engagement 
had  been  absolute,  an  action  might  have  been  sustained. 
That  it  was  the  intention  of  the  l^islature  that  the  act 
should  not  be  limited  merely  to  contrngendes  depending 
upon  dine,  appears  from  the  nature  of  the  evil  previous 
to  the  enactment,  and  from  the  general  words  used  in 
the  statute.  The  nature  of  the  evil  was  far  more  exten- 
rive  and  important  with  respect  to  contingencies  which 
might  never  happen^  than  to  mere  temporary  contin- 
gencies, as  in  the  case  of  guarantees,  and  cases  dependent 
upon  survivorship. 

In  ex  parte  Barker^  9  Ves.  110,  Lord  Ekhn  says: 
</  This  is  a  debt  payable  at  an  uncertain  time."    "  Upon 
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Em  pmrte 

TlMDALL 

and  another. 

la  ifae  auitlcr 

of 

Gnann 

and  otbani 


the  autiioritiel,  it  is  trne^  na  case  has  decicted  that  sock 
a  debt  as  this  shell  not  be  proved ;  for  in  all  the  cases 
there  has  been  another  contingeiicy ;  for  instance,  a  wife 
surviying  hsx  husband :  sometimes  more  than  cNie ; 
alwi^  some  contin^^eiKy,  not  0^7  making  the  time 
uneanain^  but  whether  ^  debt  wovdd  ever  be  pi^able." 
^  In  emparttGnfeme{a)  mad  2\tlfy  v.  S^ke$  {b},  died 
by  Lcmi  HardurieA^  it  iaobsorvaUe  that  diere  was  a  coor 
tisig&key^  not  cmly  as  to  the  time  whesk  the  debt  wo«ld 
be  payable,  but  whether  it  ever  would  be  payable.'* 


The  only  question,  therefore,  is,  whether  the  words 
used  are  sufficiently  general  to  extend  to  this  case.  If 
it  had  been  intended  that  the  douse  should  be  ccmfined 
to  contiBgenciea  depending  only  upon  time,  instead  of 
using  general  words^  pardeukr  words,  limiting  the 
operation  to  temporasy  contingencies^  woidd  have  been 
sdected,^  soch  aa^  ^  shall  have  contracted  any  debt  pay* 
aUe  at  an  uncortain  time ;''  a  proroo  similar  to  that  in 
the  61st  sectios,  that  ^  any  person  who  shall  have  gtvoi 
credit  to  the  bmkrupt  upon  yalud^le  ocmsJdffratioii,  for 
any  money  or  other  matter  as  thing  iriiatso^rer,  whkdi 
shall  not  have  become  payafak  when  sudi  bankrupt  com^ 
mitted  an  act  of  bankruptcy,  and  idietiicr  sudi  credk 
diall  have  beca  givaoi  upon  any  bill,  bond,  note^  or 
other  negotiable  sacuziQ^  or  not,  shall  be  entitled  to 
prove  sacb  debt,  lull,  bond,  note,  or  other  security,  aa 
if  the  same  was  payable  present^,  and  receive  dividenda 
equally  with  the  other  creditoo^  dpducring  only  dbereout 
a  rebate  of  interest  for  what  he  shall  so  receivi^  at  the 
rate  of  five  per  cent^  to  be  computed  firom  the  deela- 
ration  of  a  dividend  to  the  dme  such  ddbt  wcmld  have 
become  payable,  according  to  the  terms  upon  which  it 


(a)  1  Alk,  115. 


(b)  2  Lord  Maym.  1546. 
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was  contracted;''    and   to   the  provisions   relating  to        1829. 
annuities,  and  bottomry  and  respondentia  bonds,  where, 
when  the  legislature  intended  that  the  provision  dioold      Tikdall 
be  special,  there  is  a  special  enactment.     It  was  there-  t^^J^^^L 
fore  intended,  as  it  is  expressed,  that  the  remedy  should  of 

be  general ;  and  Ae  words  ought,  therefor^  to  be  con-    |J2™Sm, 
strued  in  the  general  sense  in  which  they  have  been 
used. 

As  to  the  difficulty  of  ascertaining  the  value — courts 
of  justice  are  never  deterred  by  difficulties,  whether  real 
or  imaginary,  but  hear  evidence  and  decide.  And  as  to 
the  evil  of  paying  a  dividend,  although  it  may  in  some 
cases  be  injurious  to  the  bankrupt's  estate,  it  may  in 
some  be  beneficial,  by  the  payment  being  on  a  proof  to 
a  less  amount;  but  in  all  cases  the  Lord  Chancellor  may 
restrain  the  pajrment  of  the  dividend  until  the  event  is 
determined,  according  to  the  r^ulations  res^pecting  bot- 
tomry and  respondentia  bonds. 

The  Vice-Chancellor  :  — 

When  the  nature  of  the  evils  which  existed  previously 
to  the  enactment  in  question,  with  the  general  words  of 
the  statute,  are  considered,  there  aj^iears  to  me  to  be  no 
reasonable  doubt.  Adverting  to  the  terms  in  which  the 
intention  of  the  l^pslature  is  declared,  I  think  the 
Court  is  not  entitled  to  limit  die  <^peration  of  the  clause 
to  one  spedes  of  contingency,  and  to  exclude  all  others 
of  equal  or  of  greater  in^rtance.  The  ord^  must  be 
smde  as  prayed. 

Ordered  accordingly,  (a) 

(a)  After  this  case  was  printed,  ChanceUor,  and  the  judgment 
a  petition  of  appeal  was  brought  of  the  Vice*  Chancellor  reversed, 
on  to  be  heard  before  the  Lord    Bee  pott,  page  422. 
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L.  C.        Ex  parte  EAGLE  and  others.  —  In  the  matter  of 
LiNc.  Inn,  GIBBINS,  SMITH,  and  GOODE. 

„  ^  ^.  This  was  an  appeal  from  the  dedsum  of  the  Vice- 

s' by  hit  mar-  *^*^ 

riage  settle-  Chancellor  in  ex  parte  TindaU  and  another,  in  the 
m^ed  iHth  the  matter  of  Gibbins  and  others,  reported  ante^  page  415. 

petitioiieny  m 
tnirtcei,  to  pay 

an  annual  nun        Mr.  Knight  and  Mr.  Rolfe  for  the  appellants: 

tohS'i^^  The  deed  upon  which  the  question  arises  is  as  follows: 
life,  and  after  «(  By  deed  of  setdement,  dated  the  1st  day  of  August 
iMueof  the  1815,  made  on  the  marriage  of  the  bankrupt,  the  said 
S;;^^^^  W.  W.Smith,  with mzabeth Gray,  the  said  fV.  W.Smith 
eieeuton,  or      covenanted  with  the  said  JTiomas  TindaU  and  Eichard 

adniiniatratoffBy 

should,  within  Bird  as  trustees,  in  consideraticm  of  sudi  intended  mar- 
imi^^^^Sl^  ™g®*  ^^  ^^  1,300/.  navy  5  per  cents,  paid  to  him  by 
^b^Md^Lm  ^^  ^^  Elizabeth  Gray,  and  also  in  consideration  of  the 
the  aum  of  further  sum  of  1,000/.  paid  to  him  by  E.  O.  Gray,  the 
rioua  trasteT^  fitther  of  the  said  Elizabeth  Gray,  to  pay  an  annual  sum 
^:,?«^,5'**-  of  SOL  to  the  said  Thomas  TindaU  and  Bobert  Bird, 

upt:   Heldy  ^ 

that  the  4,0001.  trustees,  by  four  equal  quarterly  payments,  during  the 
^^Jlwit^b/  joint  lives  of  the  said  W.  W.  Smith  and  his  wife,  the  said 
l^^^l^-^j^  Elizabeth  Gray,  for  her  sole  and  separate  use.  And 
the  tnutees        further  Stating,  that  the  said  E.  O.  Gray  thereby  also 

wcpcb  therefiHP&  ___ 

not  entiUed  to    covenanted  with  the  said  TTumias  TindaU  and  Bichard 
^^U^^      Bird,  that  in  case  the  said  marriage  should  take  efiect, 
e^rteofS.        his  heirs,  executors,  or  administrators  should,  on  or 
meaning  of  the   before  the  expiration  of  twelve  calendar  months  next 
t^^  "^  ^^*  after  his  decease,  pay  unto  the  said  Thomas  TindaU  and 
J^  /MmJlJttl^^^^^^  ^^^^  *^  ®^"^  of  4,000/. ;  and  further  stating,  that 
in  consideration  of  such  covenant  of  the  said  JB.  O.  Gray, 
the  said  W.  W.  Smith  covenanted  that  his  heirs,  exe- 
cutors, or  administrators  should,  within  twelve  calendar 
months   after  his  decease,  pay  unto  the  said. Thomas 
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TindaB  and  Richard  Bird  the  sum  of  4,000/.;  and  it        1829. 

was  declared  by  such  deed  that  the  said  Thomas  Tin-         

datt  and  Bichard  Bird  should  stand  possessed  of  the  said        Eagle 

several  sums,  upon  trust,  during  the  life  of  the  said  i^^fk^^^"/. 

W.  W.  SmUhj  to  pay  the  interest,  dividends,  and  annual  of 

income  of  the  said  trust  monies^  stocks,  funds,  and  secu-     and' "others. 

rities,  unto  the  said  W.  W.  Smith  and  his  assigns,  and 

after  his  decease  to  the  said  Elizabeth  Gray,  for  her  own 

use  and  benefit,  and  after  the  decease  of  the  survivor  of 

them^  to  pay  and  transfer  the  said  trust  monies  and 

interest  unto  the  children  of  the  marriage,  in  manner  as 

therein  mentioned ;  and  in  the  event  of  fiulure  of  issue  of 

the  said  marriage,  to  transfer  the  said  trust  monies^  and 

the  interest,  dividends,  and  annual  produce  thereof,  unto 

the  survivor  of  them  the  said  W.  W.  Smith  and  his  wife, 

his  or  her  executors,  administrators,  and  assigns,  for  his 

and  their  own  proper  use  and  benefit.'* 

To  the  proof  upon  this  instrument  there  are  two 
•  oljections : 

1st,  Tliere  can  be  no  proof  by  virtue  of  the  56th  sec- 
tion of  the  last  bankrupt  act,  except  in  cases  where  the 
party  seeking  to  prove  has,  according  to  the  language  of 
the  act,  contracted  a  debt.  In  ex  parte  Grundy  {ante,  203) 
there  was  a  bond,  and  a  strict  legal  debt.     In  the  present 
case  no  debt  has  been  contracted.      Where  a  person 
covenants  to  pay  money  on  a  fiiture  event,  and  the  event 
happens,  the  money  then  becomes  due  Grom  the  cove- 
nanting party;  it  becomes  a  debt  fi\>m  him^  and  an 
action  of  debt  may  be  maintained  against  him.     But  a 
covenant  that  another  person  shall  pay  money  is  a  mere 
collateral  engagement,  for  breach  of  which  no  action  c 
debt  can  ever  lie.     A  covenant  that  the  executors  of  t' 
covenantor  shaU,  after  his  decease,  pay  a  sum  of  mr 
is,  in  effect,  a  mere  charge  on  the  assets  of  the 
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V.  C.        Ex  parte  LEWIS  and  another,  assignees  of  CAUTY. 

LiNC.  Inn,  In  the  matter  of  CHARMAN. 

Jan.  8, 

1830.  The  petition  stated,  that  CaiOy  advanced  to  ColKer 

^^,^£[^.^  2,000^,  to  be  repaid  on  the  29th  June  1826.     The  loan 

toben^^cn  was  secured  by  an  assignment  of  pictures;  and  by  the 

and  weured  bj  bond  of  Chormonj  conditioned,  that  in  case  Ck)lUer  made 

oooditionedUiiA  de&ult  in  payment  of  the  2,000^,  and  interest,  on  the 

&^  S^  ^  ^*  ^^^  *®^^>  f^^^'''^'*^  should  pay  within  one  week 

ment  on  the  after  de&ult  made  by  Cottier. 

day  named,  C. 
ahouldpay 

^^  ^be-         ^  *®  ^^*  '^y  IS269  the  commission  issued  against 
eamebankn^  Chohiutn.  De&ult  was  made  by  Cb2Uer  on  the  29th  June. 

and  B   after*  .  •' 

wardfmade*     The  commis^oners  rejected  the  proo^  because  it  was 
Srt^deS*   not  absolute  at  the  bankruptcy. 

was  proreable 

under  the  oom- 

mialoQ  agidntt       The  petiticm  prayed  that  the  debt  might  be  proved. 

C. 

Mr.  JHonioffu  and  Mr.  Knight  for  the  petition : — 

The  reasoning  was  of  the  same  nature  as  in  er  parte 
Tindatt  (a),  with  the  additional  observation,  that  in 
a  late  case,  before  the  Lord  Chancellor,  of  ex  parte 
Gundry  (6),  no  doubt  had  been  expressed,  either  at 
the  bar  or  by  his  Lordship,  as  to  the  56th  section 
extending  to  cases  contingent  at  the  time  of  the  bank- 
ruptcy. 

^  Ordered  as  prayed. 

(a)  AiUe,  414.  {b)  Ante,  293. 
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Ex  parte  TAYLOR.  —  In  the  matter  of  TAYLOR.  L.  C. 

LiNc.  Inn^ 

1  HE  petition  stated,  that  the  petitioner  had  employed         1828.' 
Messrs.  Shenooods,  as  bricklayers,  and  Messrs.  Wrights  q^  ^  appijct. 
as  engineers ;  that  he  had  paid  Messrs.  Sherwoods  up-  ^^^  ^y  «  venon 
wards  of  3,000/.  trom  tune  to  time,  as  they  wanted  pay-  «  commiasion  of 
ment;  that  the  work  was  completed,  and  there  remained  Swi^^'thirt 
a  sum  of  about  300/.  due  to  Messrs.  Sherwoods.  which,  «>""»«>  "»»«}>' 

_  ,     ,    ,  .11  °^  permitted  to 

as  soon  as  the  accounts  had  been  examined,  the  pe-  attend  the  com- 

titioner   would    have    paid;    that    he    had    made  an  hlTbehiaf'te^ 

appointment  with  them  to  settle  the  accounts,  which  fore«Uudica- 

they  had  not   kept;    that  a  second  appointment  had  Chancellor de- 

been  made,  at  which,  also,  they  did  not  attend ;  that  the  „,"  orderrbut 

petitioner  had  commenced  an  action   airainst  Messrs.  »n^«n*t«J  hu 

*  "  opinion,  that, 

Wrights  for  1,300/.,  for  the  noncompletion  of  a  contract  under  the  cir. 
with  the  petitioner  respecting  some  machinery;  that  the  ^^dbeproper 
solicitor  of  Messrs.  Wrights  was  connected  with  them  in  ^*'  ^*  «»»»"»- 

•^       ^  uonere  to  oom- 

various  speculations  respecting  machinery ;  that,  to  the  ply  with  the 
surprise  of  the  petitioner,  a  commission  of  baiikruptcy  "^^ 
had  been  issued  against  him,  upon  the  petition  of 
Messrs.  Sherwoods ;  that  the  commission  was  issued  in 
reality  by  Messrs.  Wrights^  who  were  employing  Messrs. 
Sherwoods,  and  that  the  gentleman  who  acted  as  solicitor, 
was  not  Messrs.  Sherwoods*  solicitor,  but  had  lent  his 
name  to  the  solicitor  of  Messrs.  Wrights  ;  that  a  meeting 
of  the  commissioners  had  been  held,  at  which  Messrs. 
WrighUf  solicitor  and  his  clerk  attended,  and  took  down 
the  depositions,  and  endeavoured  to  satisfy  the  commis- 
sioners that  the  petitioner  was  a  trader ;  that  persons  in 
the  employ  of  Messrs.  Wrights  had  attended  to  prove  the 
act  of  bankruptcy ;  that  the  petitioner  was  not  a  trader ; 
that  he  had  been  engaged  for  many  years,  at  an  expence 
of  near  20,000/.,  in  preparing  machinery  to  make  pins ; 
Vol.  I.  G  G 
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1828.       that  he  had  not  sold  or  contracted  with  any  person  to 

sell  pms,  nor  were  any  of  the  pins  manufactured  by  him 

Tayloe.  11^  A  state  fit  for  sale;  that  he  was  amply  solvent,  and 
Ir  the  matter  j^g^dy  to  pay  into  court  every  farthing  which  he  stood 
Taylor.  indebted  to  any  person  wbadid  not  OMisent  to  the  com- 
mission being  abandoned;  that  he  had  not  committed 
any  act  of  bankruptcy;  that  it  is  not  the  practice  of  the 
13th  list  of  coamnssioners  to  admit  counsel  at  the  open- 
ing of  a  commission,  to  cross-examine^  witnesses  in 
support  of  the  commission,  or  to  permit  the  party, 
against  whom  it  had  issued,  to  call  witnesses. 

The  petition  then  ocmtained  the  following  aBegation : 
*^  That  if  the  said  conmiissioners  shall  be  induced  to 
adjudge  your  petitioner  to  be  a  bankrupt,  such  decfadoD 
will  be  attended  with  the  total  ruin  of  your  petitioner, 
and  the  irrecoverable  loss  of  the  lai^  sums  of  money 
which  he  hath  expended  upon  the  said  manu&ctory  and 
madiines,  which  are  now  ready  to  begin  working,  and 
when  put  into  operation  are  capaUe  of  producing  to 
your  petitioner  a  very  lai^e  income.'' 

The  petition  prayed  for  a  supersedeas,  and  then 
peooeeded  as  follows :  <<  But  if  your  Lcn-dship  shoi^ 
not  think  pn>per  so  to  order,  in  the  first  instance,  then 
that  your  Lordship  will  be  pleased  to  direct  that  your 
petiticmer  should  be  at  liberty  to  attend  by  his  counsel 
before  the  said  commissicmers,  and  to  enable  the  said 
commissioners  to  see  the  whole  truth,  by  a  cioss-exami- 
nadon  of  witnesses  and  the  production  of  witnesses  on 
his  bdialf ;  and,  in  the  meantime,  that  all  proceedings 
under  the  said  commission  may  be  stayed,  or,  if  your 
Lorddiip  should  not  think  proper  so  to  order,  then  that 
the  advertisement  may  be  stayed  in  the  Gazette  until  the 
proceedings  have  been  seen  by  your  Lordship." 
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Mr.  Sugden  and  Mr.  Montagu  for  the  petition :  —  1 828. 

Unless  the  Court  will  interfere,  there  is  no  man  who  Ex  parte 
may  not  be  ruined  by  these  ex  parte  proceedings.  It  is  .  Tu^*^*!. 
the  practice  with  some  lists  of  commissioners  to  permit  of 

the  attendance  of  counsel  before  adjudication,  where  the 
circumstances  of  the  case  appears  to  render  it  desirable. 
It  was  permitted  in  two  remarkable  instances,  and  Lord 
Eldon  approved  of  what  had  been  done.  These  instances 
were  in  the  bankruptcy  of  Bryant^  before  the  first  list, 
and  in  the  case  of  Mr.  Harcaurtj  (2  i2o«e,  203,)  against 
whom  a  commission  had  issued,  directed  to  the  third 
list. 

ITie  Lord  Chancellor  :  — 

In  the  absence  of  a  direct  authority,  I  am  not  dis* 
posed  to  make  any  order  upon  the  subject,  nor  is  it 
necessary  that  I  should,  for,  probably,  an  intimation  of 
my  wish  that  counsel  should  be  permitted  to  attend  and 
be  heard^  will  answer  the  petitioner's  object. 

Mr.  Sugden  and  Mr.  Montagu  acquiesced,  and  counsel 
were  subsequently  permitted  by  the  commissioners  to 
attend.  Upon  their  attendance,  and  cross-examination 
of  the  witnesses,  the  conunissioners  refused  to  find  the 
bankruptcy. 


G  G  2 
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L.  C,        Ex  parte  ROHDE  and  another.  —  In  the  matter  of 
LiNc  Inn,  RAINS- 

July  29, 

August  10,    XN  this  case  a  feiimed  issue  had  been  directed  by  the 
1829 

Vice-Chancellor  (Sir  John  Leach)  to  try  the  question 

bill^orLduuige  whether  certain  bilb  of  exchange  were  proveable  by 

''^T^  dTaih."     ^  petitioners,  as  assignees  of  Sawyer  and  Co.,  the 

•oonded  before    indorsees  of  the  bills^    under    a  commission    against 

hit^use^e-      Boins.    The  issue  was  tried  before  Abbott,  C.  J.,  under 

tjT^wSiw'iS'  ^•^ose  direction  a  verdict  was  found  by  the  jury  for  the 

the  meseiiger     plaintifis,  establishing  that  the  bills  in  question  were 

miasionofbank.  provcable  under  the  commission  against  Rains. 

rtiptey  usued 
against  him, 

for  aome  time         On  a  petition  presented  by  the  defendants  to  the  Lord 

aaerthebillbe-    „  ,*^    .^       ,   ^. .     .     /  .  ,      ,.      ^       i 

came  due:  and  Chancellor  (Locd  Eldon)  for  a  new  trial,  his  Lord- 
tibeTiolder^of"*  ^^P  directed  the  following  case  for  the  opinion  of  the 
the  biu  had  no.  <;;ourt  of  King's  Bench  :— 

tice  that  A.  and  ° 

aarigneMV^       ^*  Th®  ^^  bills  of  exchange  set  forth  in  the  declaration 

bwiknipt'ii  became  due  in  the  month  of  June  1818.  The  drawer, 
esUte.     The  ' 

acceptor  also       Jl  S.  Boifis,   left  his  dwelling-housc   on  or  about  the 

nipt  before  the  I'^^'^    April  1818,    absconded   and   went   abroad,  and 

Sd  wh^'dlie  ^^^^  returned  again.     On  the  20th  of  April  1818,  a 

it  was  diaho-  commission  of  bankrupt  was  issued  against  John  Soady 

holder  did  not  Eains,  under  which  commission  the  defendants    were 

^B^dCSioDourto  ^"^y  chosen  assignees,  and  the  bankrupt's  efiects  were 

the  drawer*  or  assijmed  to  them  previously  to  the  time  when  the  said 

^mo  nor  bills  of  exchange  became  due.     The  bankrupt  did  not 

*^  5l.^?*^L  surrender  to  his  conunission :  the  time  for  which  sur- 
tfi  J  attempt  to 

give  sueh  noHce  render  was  limited  to  the  23d  June  1818.  The  bank- 
of  the  drawer:  mpt^s  house  remained  open,  in  possession  of  the  mes- 
Wlfwas^*^*  senger  under  the  commission,  for  some  time  after  the 
proveable  under  bilk  Were  due.  The  acceptor  became  bankrupt  on  the 
i«iued  against  23d  April  1818,  and  the  bills  were  dishonoured  when 
the  drawer.        ^^^  became  due,  but- no  notice  of  the  dishonour  was 
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given  to  the  drawer  or  left  at  his  house.     The  holders        1829. 

of  the  bills  had  notice,  before  the  bills  became  due,  that         " 

the  defendants  had  been  chosen  assignees  of  the  estate        Rordk 

and  effects  of  the  said  John  Soady  Bains,  but  no  notice    a^d  another. 

^  '  In  the  matttr 

of  the  dishonour  of  the  bills  was  given  or  attempted  to  of 

be  given  to  tlie  said  defendants.     The  commission  of        "^aini. 

bankrupt  against  Messrs.  Sawyer,  JobkTf  and  Co.  was 

issued  on  the  29th  day  of  October  1818,  and  the  plain 

tiiis  are  their  assignees  and  holders  of  the  bills. 

"  The  question  for  the  opinion  of  the  Court  is,  Whe- 
ther, under  the  circumstances,  the  bills  were  provable 
under  the  commission  issued  against  the  drawer  ? 

"  Frederick  Pollock  for  the  plaintifis. 
**  N.  C.  Tindal  for  the  defendants." 

This  case  was  argued  before  the  Court  of  King's 
Bench  in  Trinity  Term  1825,  and  the  judgment  of  the 
Court  was  delivered  by  Baiky,  J.  in  the  same  term,  (a) 
A  certificate,  signed  by  the  four  judges,  was  afterwards 
sent  to  the  Lord  Chancellor,  stating  the  opinion  of  the 
Court  to  be,  that  the  bills  were  not  provable  by  the 
plaintifis  under  the  commission  issued  against  the  drawer. 
The  plaintifis,  the  assignees  of  Sawyer  and  Co.,  being 
dissatisfied  with  this  decision,  presented  the  present 
petition,  stating  that  the  case  had  been  argued  in  the 
Court  of  King's  Bench  during  the  absence  of  the  Lord 
Chief  Justice,  and  that  hb  Lordship  had,  in  his  summing 
up  to  the  jury,  on  the  trial  of  the  issue,  stated  his  opi- 
nion to  be,  that  it  was  not  necessary  for  the  holders  of 
the  IhIIs  to  have  given  notice  of  their  dishonour  to  the 
assignees  of  Bains. 


(a)  Bee4B.4rC.5i7. 
G  g3 
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W29.  Under  iliese  ciffcumstaaces,  the  pelkioiieiB  prayed  that 

""""^        die  certificate  o(  the  Court  of  Kii^s  Bench  nught  not 

RoBBi       be  confirmed,  and  that  the  case  nn^t  either  be  rdbeard 

and  aaotto*.   brfare  die  Lord  CSiancdObr,  or  put  in  a  course  £br  ded- 
In  the  matter    .  »       r 

of  sion  by  a  Court  of  Error. 

Mr.  SoUcUor  General^  Mr.  Botef  and  Mr.  Beames^  for 
the  petition,  referred  to  the  cases  mentioned  in  BiMe  v. 
Proctor^  4t  B.ff  C.  517,  and  to  the  circumstance  of  the 
Lord  Chief  Justice  being  absent  firom  the  Court  during 
the  argument 

Mr.  Home  and  Mr.  Montagu  contra. 

Aug.  10.         The  Lord  Chancellor  :  — 

When  this  case  was  brought  under  the  consideration 
of  Lord  EldoHf  no  c^inioii  was  expressed  by  his  Lord- 
ship, but  a  special  case  was  agr^  upon  between  the 
parties,  and  sent  to  the  Court  of  King's  Bench.  We 
have  now  the  opinion  of  that  Court,  but  an  opinion,  as 
it  is  urged,  expressed  during  the  absence  of  the  hatd 
Chief  Justice,  and  contraiy  to  what  his  Ix>rddup  stated 
qa  the  trial  of  the  issue*  In  point  of  fact,  bowerer,  the 
statement  on  the  special  case  was  very  different  fi^om 
what  appeared  on  the  trial,  and  there  was,  in  reality,  no 
discrepancy.  The  Lord  Qiief  Justice  has  besides  in^ 
fi)rmed  me,  that  he  entirely  agrees  with  the  judgment 
delivered  by  Mr.  Justice  Bayley,  and  that  be  thinks 
<<  the  safest  rule^  and  most  conformaUe  to  the  law  mer- 
chant, is  to  require  noti^  where  the  house  of  tbedrawer 
is  open  and  his  assignees  known,  and  this  notwithstand- 
ing his  bankruptcy." 

It  was,  in  fact,  a  particular  and  special  case :  the  house 
was  open,  and  the  messenger  in  possession.     I  agree, 

13 
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therefore,  in  opinion  with  the  Court  of  kw,  that  it  was  I8S0. 

enough  to  decide  the  particular  and  special  case,  and 

that  it  would  have  been  travelling  out  of  the  way  to  Rohdb 

decide  the  general  point    I  must,  therefore,  dismiss  this  j*"^*'*^.^* 

petition  with  costs.  of 

Raiki. 

Ordered  aooordiBgly. 


Ex  parte  CALDECOTT.  ~  In  the  matter  of  WHITE       L.  C. 

and  another.  Ling,  inn, 

Jon.  11, 
1  HIS  was  a  petition  by  one  of  four  assignees,  pray-        1830. 
ing  that  the  respondent  might  deliver  up  a  deed,  or  ^/^JS?^^^ 
permit  a  copy  to  be  taken.     It  was  attested  as  follows :  •tte«t«d  in  the 
<<  I  attest  this  to  be  the  signature  of  the  said  Andrew  '^im^thlBto 
CaldecM.    W.  H.  Ashurst,  his  solicitor,  in  the  matter  of  ^  ^^^gj*^* 
this  petition."  A.  Oddeoott. 

^  W.  H.  Aahuret, 

his  loUcitor,  in 

The  Solicitor  General   and  Mr.  Montagu  objected ;  the  matter  of 

,        r«i  .  .         t  .  1 J  1  this  petition,** 

1st,  That  a  petition  by  an  assignee  could  not  be  sup-  is « suffident 
ported,  without  assigning  some  reason  for  the  others  not  ^bT'Snmd^**' 
having  joined.     2d,  That  the  attestation  was  not  suffi-  ordw  of  the 
cient,  the  requisite  form  being  signed  by  A.  B.,  in  the  1809.      ^^ 
presence  of  C.  D.  solicitor  for  the  petitioner,  &c.  thfword  ****^ 

In  support  of  the  lattef  objection  they  cited  ex  parte  "^^^^ 
Bun/j  Buck,  893;  exparte  Tittey^  2  Base,  84;  ex  park     Where^pc- 
BeUotty  2  Madd.  259;  all  of  which  had  been  considered  sented  b j  one  of 
and  the  rule  settled  in  ex  parte Dumbett,  2  G.^J.  121,  ^J^SS^ 
where  the  Vice-Chancellor  (Sir  John  Leach)  said,  "  he  "elf ••"acting 

•SHsne^    end 

had  carefully  examined  all  the  cases  upon  the  subject,  stating  the  ab- 
and  that  his  opinion  was  « authenticated '  had  no  accepta-  huto^rij^ 
tion  within  the  meaning  of  the  order,  and  that  it  could  the  petition  was 

,  ...  penmtted  to 

not  be  received  as  attestation.' 

G  o  4 
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1830.  Mr.  Base  and  Mr.  Macarthur  wnbrd :  — 

Ex  parte  The  petitioner  describes  himself  as  the  "  acting  as- 

In  ^"matter  signee  "  under  this  commission,  and  states  that  one  of  his 

^^  co-assignees  has  become  bankrupt,  and  left  the  kingdom ; 

and  another,    that  another  has  retired  from  business,  and  now  resides 

at  Worthing;  and  that  the  petition  is  presented  with  the 

knowledge  and  concurrence  of  the  fourth.     Under  the 

circumstances  Mr.  CaldecoU  was  warranted  in  presenting 

the  petition  in  his  own  name. 

ITie  words  of  the  general  order  of  the  12th  August 
1809,  are,  *^  that  the  signature  of  each  person  signing 
as  a  petitioner  shall  be  attested  by  the  solicitor,  &c ;" 
and  here  the  words  used  are,  '^  I  attest  this  to  be  the 
signature,  &c.,"  which  is  the  strictest  compliance  with 
the  direction  of  the  Court. 


The  Lord  Chancellor  :  — 

In  ex  parte  Titley  the  signature  of  the  petitioner  pur- 
ported to  be  "  authenticated,"  not  **  attested,"  by  his 
solicitor,  who  had  not  witnessed  the  signing,  but  acted 
upon  his  knowledge  of  the  petitioner's  handwriting. 
Lord  Eldon  decided  that  the  spirit  of  the  order  had  been 
complied  with,  stating  that  ^^  its  object  was  to  have  the 
pledge  and  responsibility  of  a  solicitor  of  the  court  to 
the  propriety  of  the  application."  These  observations 
appear  to  have  escaped  the  attention  of  the  Vice-Chan- 
cellor  in  ex  parte  Dumbell.  But,  at  all  events,  authenr 
ticate  is  a  different  word  fix)m  attest.  Attest  means 
seeing  the  party  sign.  Without  evidence  to  the  con- 
trary, therefore,  I  shall  presume  that  the  solicitor,  in 
this  case,  saw  the  petitioner  sign.  Upon  the  other 
point,  I  am  not  disposed  to  think,  under  the  circum- 
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stances  stated,  tbat  the  petitioner  is  irregular  in  present-        1830. 

ing  this  petition  in  his  own  name,  and  it  must,  therefore,         ~"~^ 

proceed,  (a)  CsId^^. 

In  the  matter 

of 

White 

and  another. 


Ex  parte  VITTERY  and  others.  —  In  the  matter  of     West., 
POMEROY.  L.  c' 

Nov.  20, 

A  petition  had  been  presented,  statimr  that  various        lo«^« 
expences  had  been  improperly  mcurred  under  a  com-  to  the  Court  to 
mission ;  and  praying  that  the  biU  might  be  referred  to  ^^*^  ^" 
the  master  for  taxation ;  that  the  petitioning  creditors  <"'^*'  ^^^^'^ 

•  1  111  11  <••  %  *      they  have  been 

might  not  be  allowed  the  expences  of  witnesses  brought  eetUed  in  the 
from  the  country,  or  the  costs  of  the  provisional  assign-  ^^^^^^ 
ment^  or  auxiliary  commission,  or  of  the  private  meetings 
before  the  commissioners,  between  the  finding  of  the 
bankruptcy  and  the  choice  of  assignees;  and  that  the 
auxiliary  commission   might    be   superseded    and  the 


(a)  Ex  parte  CHESTER  and  another.  — In  the  matter  of 
YATES. 

THIS  was  a  petition  by  two  assignees  on  behalf  of  them- 
selves, and  a  third  assignee.  The  third  assignee,  who  had 
not  signed  the  petition,  resided  forty  miles  from  London. 
Mr.  Whiimarsh  objected,  that  this  was  not  a  sufficient  com- 
pliance to  the  general  order. 

'  Mr.  Jacob  contrd. 

The  yiCE*CHANCELLOR:  — 

If  this  had  been  the  petition  of  the  three,  I  think  they 
must  all  have  signed ;  but  as  it  b  the  petition  of  two,  on 
behalf  of  themselves  and  a  third,  I  think  there  is  no  objec- 
tion to  it. 


Digitized  by  VjOOQIC 


486  CASES  Ilf  BANKRUPTCY. 

.1829.        proofe  taken  diereoii,  and  the  pvoo&  taken  under  the 

'■'        original  auxiliary  oommiBskm  under  die  original  super- 

ViTnnKET      seded  commisrion  might  be  transferred  to  the  present 

and  otiMrii.    existini?  London  oonuniasion. 
In  the  matter  ^ 


of 

PoMBmOT. 


Upon  the  hearing  of  this  petition  the  Lord  Chan- 
cellor expressed  his  opinion,  that  the  expences  had  been 
wantonly  incurred,  and  directed  a  reference  to  the 
master. 

The  minutes  of  the  secretary  were  as  follows :  "  1  do 
order  that  it  be  referred  to  the  vacation  master  of  the 
Court  of  Chancery  to  inquire  and  certify,  1st,  Whether 
die  expences  incurred  in  the  bringing  of  the  several 
witnesses  from  Dartmouth  to  London,  to  establish  the 
adjudication  of  die  bankruptcy  of  the  said  R.  Pomeroy 
under  the  said  London  commission  of  bankrupt,  as 
mentioned  in  the  said  petition,  were  necessary  and  pro- 
perly incurred?  2dly,  Whether  the  appointment  of  a 
provisional  assignee  under  the  said  commission  was 
necessary  and  properly  incurred?  Sdly,  Whether  the 
expences  incurred  of  the  messeng^s  journey  to  Brix- 
ham  were  necessarily  incurred  ?  and  lasdy.  Whether  the 
several  private  meetings  before  the  commissioners,  under 
the  smd  commission,  between  the  finding  of  the  bank- 
ruptcy of  the  said  iZ.  Pomeroy  and  the  choice  of  assignees 
under  the  said  commission^  were  necessary  and  proper  ?' 

Mr.  Montagu  now  moved  to  amend  the  minutes,  l^ 
directing  the  master  to  inquire  and  certify  what  expences 
were  incurred  in  bringing  witnesMS  fixMU  Dartmoudi  to 
London  to  establish  the  a^udication  of  the  bankruptcy 
of  the  said  22.  Pomeroy^  under  die  new  London  oommis* 
sion,  as  mentioned  in  the  said  petition ;  and  also  what 
charges  were  iucurreU  on  the  appointment  of  a  provi- 
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sional  assignee  under  the  said  commission ;  and  also  what        1829. 
expences  were  incurred  by  the  messenger's  journey  to        "^ 
Brixham ;  and  lastly,  what  charges  were  incurred  in  the      VrrmY 
several  private  meetings  before  the  commissioners  be-    •n<jj>thcr». 
tween  the  finding  of  the  bankruptcy  and  the  choice  of  of 

assignees  under  the  said  commission^  without  prejudice  Po'^'^aoy- 
to  the  respondent's  submitting  to  the  master  any  evidence 
in  justification  of  all  or  any  of  these  charges,  instead  of 
referring  to  the  master  the  propriety  or  necessity  of  the 
several  charges  and  expences  aforesaid,  as  the  said 
minutes  now  stand. 

He  stated,  that  by  the  minutes  as  now  firamed,  the 
question,  instead  of  being  decided  by  the  Court,  was 
referred  to  the  master  for  decision ;  and  that  he  under- 
stood the  intention  of  the  Court  was,  to  declare  that  the 
costs  were  wantonly  incurred,  and  to  refer  it  to  die 
master  to  tax  the  bill,  without  prejudice  to  the  respon- 
dent's ofiering  iurther  evidence  as  to  the  proprie^  of  the 
charges. 

Mr.  Pepys  and  Mr.  Ching  submitted,  that  the  parties 
ought  first  to  have  applied  to  the  secretary  of  bankrupts, 
which  they  had  not  done,  and  that  this  a[^cation  was 
virtually  to  rdiear  the  petition* 

The  Lord  Chancellor  :  — 

I  was  of  opinion,  as  &r  as  I  recollect,  and  I  now 
think,  that  the  costs  were  wantonly  incurred;  butlmeant 
to  refer  it  to  the  master  to  consider  the  whole  quesdon^ 
which,  when  the  Court  has  doubt  as  to  the  fiicts,  is  not 
unusual.  Hiis  application  is  irregular,  as  the  petitioners 
have  not  been  before  the  secretary  to  settle  the  minutesi 
and  this  motion  must^  therefore,  be  refused  with  costs. 
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V.  C.  ^^  /^«^  BAYLY.  —  In  the  matter  of  BAYLY. 

LiNc.  Inn,  ,_ 

January  1  HIS  was  a  petition  to  supersede,  on  the  ground  that 

1830.  ^g  petitioning  creditor  was  a  party,  and  privy  to  the 

of  CT^itolS!  OM  execution  of  a  deed,  which  was  relied  upon  as  the  act 

oftbecrediton  of  bankruptcy. 

dissent  from  the 
execution  of  a 

deed  of  assign-  jt  was  answered,  that  the  petitioning  creditor  attended 

ment :  Qiuerey  _                 •           t*  •        -%•             t          •■•  j  • 

whether  he  can  the  meetuig  of  creditors,  but  did  not  consent  to  the 

^^•"^r?^  proposed  deed. 


i  upon  I 


Mr.  Bose  and  Mr.  Montagu  for  the  petition : — 

It  is  settled,  that  a  creditor  who  is  a  party,  or  privy 
to  a  deed,  cannot  rely  upon  it  as  an  act  of  bankruptcy ; 
that  he  cannot  rely  upon  the  breach  of  a  law  as  a 
foundation  for  a  legal  proceeding;  that  it  had  been 
ruled,  that  if  at  a  meeting  of  creditors,  caUed  for  the 
purpose  of  examining  the  bankrupt's  affairs,  it  is  agreed 
that  he  shall  execute  an  assignment,  a  creditor  who  is 
present  at  that  meeting  cannot  issue  a  commission  upon 
such  assignment  as  an  act  of  bankruptcy,  although  he, 
at  the  meeting,  expressed  an  opinion  against  the  execu- 
tion of  the  assignment,  (a)  Per  Chaxnbre^  J.  Hick» 
y.  BwrfiU^  4  Camp.  235. 

{a)  Buicher  and  others,  asug-  ship  having  been  dissolved)  bad 

nees  of  Smart  v.  Wrotighion  esq.  arrested  Walker,  who  bad  gone 

ex  relatume  Mr.  Coleridge,  MS.  to  prison,  and  it  was  expected 

February  19,  1829.  that,  be  would  come  out  as  an 

Walker  and  Smart  were  part-  insolvent.     Messrs.  H.  and  Co* 

ners  as  grocers  at  Devizes,  and  on  this  wrote  to  Smart  to  come 

as  such  had  contracted  a  debt  of  up  to  London,  and  confer  with 

150^  with  Messrs.  H.  and  Co.  in  him  as  to  arrangements  about  a 

London,  wholesale  tea  dealers,  settlement  of  the  account ;  be 

Messrs.  H,  and  Co.  (the  partner-  did  so,  and  met  tbeir  solidtor  at 
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1829. 


Ex  parte 
Bayly. 


So  also  if,  at  a  meeting  of  creditors,  it  was  resolved 
that  a  debtor  should  deny  himself  for  the.  purpose  of 
committing  an  act  of  bankruptcy,  a  dissenting  creditor, 
who  was  present  at  the  meeting,  could  not  rely  upon  it  ^"  ^^^  matter 
as  an  act  of  bankruptcy.  Bayly. 

Mr.  Spence  contra  contended,  that  there  was  no 
assent,  direct  or  indirect,  by  the  petitioning  creditor. 

The  Vice-Chancellor  :  — 

Although  I  cannot  concur  with  the  decision  in  Hicks 
V.  Bur/Uty  I  am  satisfied  that,  in  this  case,  tlie  petitioning 
creditor  did  assent,  and  that  the  commission  must  be 
superseded. 


their  house,  when  a  conference 
ensued,  which  ended  only  in  an 
appointment  to  meet  again  at 
five  in  the  evening.  There  was 
no  threat  of  an  arrest,  hut  the 
solicitor  said  the  account  must 
in  some  way  be  settled.  Smart 
did  not  keep  his  appointment,  con- 
sulted an  astrologer,  and  wrote 
a  letter  to  Messrs. /T.  and  Co., 
from  which  it  appeared  that  he 
was  apprehensive  of  an  arrest  if  he 
had  kept  his  appointment,  spoke 
of  the  ruinous  consequences 
of  such  an  event  to  himself 
and  his  creditors,  that  he  knew 
not  where  to  look  for  bail,  and 
said  that  no  one  should  lo^e  a 
shilling  by  him  if  time  were 
given,  and  that  be  was  going 
home,  where  he  could  not  longer 
be  spared  from  his  business;  this 
Was  on  the  22d  of  June.     He 


went  home,  and  on  his  arrival 
told  his  foreman  what  had  passed, 
and  spoke  of  having  smelt  a  writ 
so  strong  at  Messrs.  H.  and  Co. 
that  he  had  stayed  away. 

Between  the  22d  and  JOth  it 
appeared  that  he  had  made  two 
propositions  for  a  settlement, 
which  were  not  acceded  to;  and 
on  the  JOth  Messrs.  H,  and  Co. 
received  good  promissory  notes 
from  him  for  the  whole  amount, 
which  were  duly  paid. 

Bett,  C.  J.,  ruled,  that  if  the 
yiry  believed  he  broke  this  ap- 
pointment with  intent  to  delay 
Messrs.  H.  and  Co.,  it  was  an 
absenting  himself  within  the  sta- 
tute, and  he  advued  the  jury 
that  the  intent  was  clearly  so. 
The  jury  found  in  the  affirmative. 
Sec  Tucker  v.  Jonet,  2  Bingh. 
2  Tolenum  v.  Jones,  9  B.  Moore. 
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West., 

V.C. 
May  25, 

I8S9. 

Parties  cUuming 
debts  and  sum- 
moned to  at- 
tend, in  the 
comitry,  for  ex- 
amination under 
a  eommisrion  of 
tiankrupt,  are 
not  **  tntnetta** 
within  the 
meaning  of 
6  Geo.  4.  0. 16. 
a.  20.,  io  as  to 
entitle  them  to 
an  auxiliary 
commiauon  for 
their  examina- 
tion. 


Ex  parte  KIRBY   and    othos. —  In    tbe  matter  of 
POTTINGER. 

1  HE  petitioner  stated,  that  a  commission  issued  against 
PottingeTf  directed  to  commissioners  at  Brighton;  that 
the  bankrupt's  debts  amounted  altogether  to  25,0002. ; 
that  creditors  to  the  amount  of  22,0002.  resided  in 
London,  of  whom  the  petitioner  Ktrby  was  one ;  that  he 
had  been  elected  an  assignee  in  opposition  to  the  wishes 
and  exertions  of  the  creditors  at  Brighton,  and  the 
Brighton  solicitor;  that  to  harrass  the  petitioners  an 
application  was  made,  on  behalf  of  two  of  the  Brighton 
creditors,  to  expunge  the  debt  proved  by  Kirby^  who  was 
in  partnership  with  Ware  and  Jrbuthnoi  in  London ;  that 
all  the  members  of  the  firm  were  summoned  to  attend  oa 
the  same  day  at  Brighton,  and  to  bring  with  them  all 
their  books  of  trade.  The  petition  then  stated,  that  the 
petitioners  could  not  all  quit  their  business  without  die 
most  serious  loss  and  inconvenience ;  that  diey^were  in  a 
very  extensive  trade,  and  had  at  least  thirty  clerks  and 
workmen  under  their  daily  employment  and  inspection; 
that  their  books  were  sixteen  in  number,  and  that  they 
could  not  take  them  into  the  country  without  great  injury 
to  their  business ;  that  summonses  of  the  same  extensive 
nature,  as  to  the  production  of  books  and  documents, 
had  been  served  upon  the  solicitor  of  Kirby  and  Co.  and 
upon  three  other  persons,  of  whom  one  was  Wilfiam 
HodgeSy  one  of  the  petitioners,  a  creditor  for  ISfiOOl, 
and  a  mortgagee. 


That  all  such  seven  persons  are  summoned  to  attend 
at  liie  same  time  and  place,  so  that  if  they  were  to  attend, 
it  was  nearly  certain  that  they  must  remain  at  Brighton, 
at  a  considerable  expence,  for  some  days ;  that  much  less 
expence  would  be  occasioned  if  the  profes^nai  advisers, 
who    recommended    such    examinations,    attended    in 
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London,  than  if  the  petitioners  and  all  the  various  per-        1829. 
sgns  are  obliged  to  attend  at  Brighton.     The  petition      EsTptuit 
inrayed,  that^n  auxiliary  commisdon  for  the  examination        Kixst 
of  witnesses  oa  oath^  might  issue  to  commissiopers  m  iq  the  matter 
London ;  and  that  the  different  persons  summoned,  or  ^ 

who  might  be  summoned,  mi^t  be  examined  before 
such  commissioBers^  or  that  the  commission  might  be 
renewed  to  oommissicmers  in  London. 

Mr.  Sugden  and  Mr.  Montagu  for  the  petition :  — 
By  6  Gea  4.  c.  16.  s.  20.  an  auxiliary  commission 
may  be  issued  for  proof  of  debts  under  20/L,  and  for  the 
examination  of  witnesses  on  oath,  and  may  compel  the 
production  of  books,  papers,  &c.  (a)  The  evil  before  this 
statute  was,  that  the  Lord  Chancellor,  not  having  any 
power  to  issue  an  auxiliary  commission  to  examine  parties 
at  a  distance,  as  examinations  were  attended  with  great 
and  unnecessary  expence,  and  parties  put  to  great  incon- 
venience. The  clause  in  question,  on  which  tliis  appli- 
caticHi  was  founded,  was  introducd  to  remedy  this  evil. 

Mr.  Home  and  Mr.  Anderdon  conird :  ^- 
The  clause  is  limited  to  witnesses,  and  does  not  extend 
either  to  the  bankrupt  or  to  parties.     The  words  are 
merely,  <^  for  the  examination  of  witnesses  on  oath.'' 

{a)  6 Geo. 4.  c.  16.  8.20.  ''And  amine  witnesses,  and  to  enforce 

be  it  enacted,  that  it  shall  be  both  obedience  to  such  examina« 

lawful  for  the  Lord  Chancellor  tion,  and  the  production  of  books, 

to  direct  an  auxiliary  commission  deeds,  papers,  writings^  and  other 

to  issue  for  proof  of  debts  under  documents*  as  are  possessed  by 

twenty  pounds,  and  for  the  ex-  the  commissioners  in  any  original 

amination  of  witnesses  on  oath,  commission :    provided    always, 

or  for  dther  of  such  purposes ;  that  all  such   examinations   of 

and  the  commissioners  in  every  witnesses   under  such   codunis* 

such  commission  issued  for  the  sions  shall   be  taken  down  in 

examination  of  witnesses  shall  writing,  and  shall  be  annexed  to 

possess  the  same  powers  to  com-  and  form   part  of  the  original 

pel  the  attendance  of  and  to  ex-  commission." 
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1829.  Mr.  Sugden  in  reply :  — 

Ex  parte  In  the  construction  of  this,  as  of  all  acts  of  parliament, 

Jt^^Si         ^^^  reason  that  induced  the  legislature  to  interpose  must 

In  the  matter  be  considered  in  the  interpretation  of  the  words.     The 

PoTTiNGER.    persons  examined  under  commissions  of  bankruptcy  are 

generally  creditors  to  whom  preference  has  been  made, 

or  persons  to  whom  property  has  been  transferred ;  and 

if  the  act  does  not  extend  to  such  persons,  the  provision 

is  nugatory.     That  it  was  intended  to  apply  to  parties, 

appears  from  the  authority,  given  in  the  conclusion  of  the 

clause,  to  enforce  the  production  of  books,  deeds,  papers, 

writings^  and  other  documents ;  a  provision  which,  as  far 

as  it  is  applicable  to  mere  witnesses,  is  almost  useless,  as 

the  examination  cannot  be  read  in  evidence  in  any  suit. 

TTie  Vice-Chancellor  : — 

The  principle  upon  which  au^ary  commissions  are 
issued  is  to  facilitate  the  examination  of  creditors,  and 
the  proof  of  debts  under  20/.  This  is  effected  by  the 
20th  section  of  the  act  which  applies  to  creditors ;  whilst 
the  S3d  and  35th  clauses  apply  to  persons  suspected  of 
being  debtors  of  the  estate.  The  petition  represents  that 
for  the  personal  convenience  of  the  petitioners,  it  will  be 
desirable  to  have  the  proposed  examination  conducted  in 
London.  The  question,  therefore,  resolves  itself  into 
one  of  jurisdiction,  and  my  doubt  is,  whether  it  is  within 
the  purview  of  the  statute.  The  petitioners  are  parties 
who  claim  debts  under  this  commission^  and  I  cannot 
consider  them  as  <<  witnesses*'  within  the  intended 
meaning  of  tiie  bankrupt  statute.  The  application  must 
therefore  be  refused.  The  question  of  costs  to  stand 
over. 

Ordered  accordingly. 
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In  the  matter  of  DAVIDSON.  L.  C. 

LiNC.  Inn, 
1  HIS  commitment  was  made  previously  to  the  passing  March  20, 
of  the  6  Geo.  4.  c.  16.  and  stated  as  follows  :  «  We  did         ^^^^' 

t  111  •  ••  \      /*      ^  ••  i»^  warrant  of 

reduce  and  take  down  m  writmg  the  nnal  exammation  of  commitment, 
J.Davidson  before  us   the  said    commissioners,  which  "^i^Uo'IfoT 
examination,  so  taken  down  in  writinff,  was  read  over  to  '*»o  bankrupt, 

.  ...  ,      *nd  that  he 

him,  and  to  the  wording  or  stating  of  which  said  exami-  refused  to  sign 

nation   he   the  said  J.  Davidson  declared  he   had   no  guch*examina- 

objection,  notwithstanding  which  the  said  J.Davidson  tion, proceeded 

hath  refused  to  sign  or  subscribe  such  examination  so  **  These  are 

reduced  and  taken  down  in  writing  as  aforesaid,  though  qjlreandautho^ 

required  by  us  so  to  do.     These  are  therefore  to  will,  "*^  y®."'  *?• 

,  .  ,  .       ^  receive  the 

require  and  authorize  you,  &c.  to  receive  the  said  said,  &c.  into 
J.  Davidson  into  custody,  and  him  safely  to  keep  until  5J*c"  until  lucL 
such  time  as  he  shall  svbmit  himself  to  us,  &c.  and  shall  **™®  "Jl^**"?!* 

tub/mi  himself 

sign  or  subscribe  the  examination  aforesaid  according,  &c.  to  us,  &c.  and 

fthall  sign  or 
•ubscribe  the 

The  Solicitor  General  and  Mr.  Montagu  moved  to  examination 
discharge  tlie  prisoner,  upon  the  authority  of  ex  parte  cording,  Ac." 
Leake,  9  2?.  §-0.234.,  in  which  case  the  warrant  stated  "^J^i^llonwL 
that  the  commissioners  did   cause  the   examination  of  properly  con- 
Leake  to  be  taken  down  and  reduced  into  writing  and  rcf\isal  to  tigo, 
read  over  to  him,  to  which  examination,  so  taken  down  J|JJ^J^t*wMnot 
and  reduced  into  writing,  and  read  over  as  aforesaid,  informal. 
Leake  did  reftise  to  sign  and  subscribe  his  name  ;  they 
therefore  willed  and  required  that  the  bankrupt  should 
be  taken  to  prison,  &c.  and  delivered  to  the  keeper,  &c. 
who  was  thereby  authorized  to  receive  Leake  into  his 
custody,  and  him  safely  to  detain  and  keep,  &c.  until 
such  time  as  he  should  submit  himself  to  them  the  com- 
missioners, and  full  answer  make  to  their  satisfaction,  to 
all  such  quesdons  as  should  be  put  to  him,  and  sign  and 
subscribe  such  examination  as  aforesaid,  &c. 

Vol.  I.  H  H 


Digitized  by  VjOOQIC 


444  CASES  IN  BANKRUPTCY. 

1830.  The  Court  of  King's  Bench  held  this  conclusion  to  be 

'        bad,     Mr.  J.  Bayley  says,  "  I  think  the  warrant  is  bad, 

of  because  the  conclusion  is  improper.     If  the  language  of 

Davidson,     ^j^  conclusion  be  such  as  to  authorize  the  bankrupt  to 

be  detained  in  custody  longer  than  by  law  he  is  liable  to. 

be  detained,  tlie  commitment  will  be  bad.     It  ought  to 

have  a  conclusion  pursuant  to  the  act  of  parliament.*' 

And  in  the  conclusion  of  his  judgment  the  same  Judge 

says,  ^*  The  form  of  the  concluding  part  of  the  warrant 

sliould  have  been,  that  he  be  committed  until  he  sign 

the  examination." 

In  the  present  case  the  conclusion  would  have  been 
proper  if  it  had  been,  <^  until  he  shall  sign  or  subscribe 
the  examination."  The  preceding  words,  therefore, 
<^  until  such  time  as  he  shall  submit  himself  to  us,"  are 
either  surplusage,  which  cannot  be  assumed,  or  must 
relate  to  some  other  cause  of  commitment  not  stated  in 
the  warrant. 

The  Lord  Chancellor  :  — 

The  words  of  the  statute  (5  Geo.  2.  cSO.  s.  16.), 
under  the  authority  of  which  the  prisoner  was  committed, 
are  as  follows :  **  In  case  any  such  bankrupt  or  other 
person  shall  refuse  to  answer,  or  shall  not  fully  answer  to 
the  satisfaction  oi  the  commissioners  all  lawful  question? 
put  to  him  by  the  said  commissioners,  as  well  by  word  of 
mouth  as  by  interrogatories  in  writing,  or  shall  refuse  to 
sign  or  subscribe  his  examination  so  taken  down  or  re* 
duced  into  writing  as  aforesaid,  it  shall  be  lawful  to  and 
for  the  commissioners  to  commit  him  to  prison  until  such 
time  as  such  person  shall  submit  himself  to  die  said  com- 
missioners, and  full  answer  make  to  the  satis&ction  of  the 
said  commissioners  to  all  such  questions  as  shall  be  put  to 
him  as  aforesaid,  and  sign  and  subscribe  such  examination 
as  aforesaid,  according  to  the  true  intent  and  meaning 
7 
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of  this  act"     The  submission  is  either,  Ist^  to  make  full  1880; 

answer,  or  2dly,  to  sign  the  examination.     The  submis-  

sion  is  applicable  to  either  case;   in  ex  parte  Leake^  ^f 

where  it  ought  to  have  been  confined  to  one,  viz.  the  Da? idsow. 
refusal  to  sign,  it  extended  to  both.     But  in  the  present 
case  it  is  prc^perly  confined  to  the  refusal  to  sign  or 
subscribe. 

The  prisoner  was  remanded. 


Ex  parte  DODGSON.  —  In  the  matter  of  July  28, 

KENDALL.  1830. 

T.  KENDALL  agreed  with  Elizabeth  Kendally  that  An  agreemeot 
if  she  would  lend  him  400/1,  and  be  surety  for  him  for  proau  of  « 
3,600/.,  she  should  share  the  profits  of  a  partnership,  fiI!^^S|^tJi,^ 
into  which  he  was  about  to  enter  with  Ames  and  Atkinsoru  •. ^<*^  prore- 

able  againat  the 

and  into  which  he  was  to  bring  4,000/.  member  for  Um 


She  performed  her  part  of  the  agreement.  She  was 
not  called  upon  to  pay  any  part  of  the  3,600/.  for  wfaidi 
she  was  surety,  and  the  400/.  was  repaid. 

The  concern  turned  out  very  profitable.  T.  KendalPs 
share  of  the  profits  was  10^000/. 

A  commission  afterwards  issued  against  him. 

She  applied  to  prove  5,000/,  The  proof  was  rejected 
by  the  commissioners.  Their  decision  was  reversed  by 
the  Vice-Chancellor ;  and  fi*om  his  Honour's  judgment 
this  Appeal  was  presented. 

Mr.  Ease  for  the  petition  of  appeal. 

Mr.  Montagu  and  Mr.  B/ogers  for  the  credits. 

If  the  mother  had  not  advanced  a  farthing,  but  had 
agreed  to  share  the  profits,  she,  firom  her  liabili^  to  the 
losses,  would  have  been  entitled  to  her  share.  She 
H  H  2 


ihare. 
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1830.  cannot,  therefore,  be  in  a  worse  situation,  because  die 
advanced  400/.,  and  was  surety  for  3,600/.,  which  hap- 
pened to  have  been  paid,  but  might  have  been  lost: 
In  the^niatter  ^j  ^^  liability  between  the  petitioner  and  the  bank- 
nipt  is  not  affected  by  this  being  a  sub-partnership. 
Ex  parte  BarroWy  2  Bose^  254 ;  and  Brep  v.  Fronumt^ 
6  Mad.  6. 

The  order  of  the  Vice-Chancellor  was  confirmed. 


£x  parte 

DODGSON. 


Kendall. 


JulySl, 
1830. 

General  order 
at  to  affidarit 
upon  issuing 
country  com- 
mission to  be 
reconsidered. 


Ex  parte  WHITE.  —  In  the  matter  of  HEYWARD. 

The  petition  stated,  that  an  aflSdavit  had  been  made 
for  a  country  commission,  as  follows :  — 

A.  B.  of,  &c.,  maketh  oath,  that  there  are  not  two 
practising  barristers  resident  within  twenty  miles  of,  &c. 

/That,  when  such  attorney  swore  such  affidavit,  he  well 
knew  that  there  was  one  practising  barrister  within 
twenty  miles,  and  that  this  affidavit  was  made  for  the 
purpose  of  excluding  such  barrister,  the  commission 
having  been  issued  to  five  attornies. 

Mr.  Montagu  for  the  petitioner. 

Mr.  Knightf  contrd. 

The  Lord  Chancellor  said  the  petition  was  pre- 
sented too  late.  It  was  dismissed  without  costs,  his 
Lordsliip  saying,  that  it  appeared  to  him  to  be  an 
evasion  of  the  order ;  and  that  such  evasions  should, 
by  reconsidering  the  general  order,  be  guarded  against 
in  future. 
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CASES  IN  THIS  VOLUME, 

And  of  the 

CONTEMPORANEO  US      CASES 

DECIDED    IN   THE    COURTS   OF  LAW. 


ABATEMENT. 

1.  A  commission  having  issued  on 
the  petition  of  four  partners,  one  of 
whom  died  before  the  date  of  the 

Jiat  and  of  the  commission,  it  was 
ordered  to  be  superseded  forthwith, 
with  liberty  to  the  surviving  part- 
ners to  lodge  new  docket  papers 
and  issue  another  commission.  Ex 
parte  IVahefiddy  1  Mont.  &  Maca. 
291. 

2.  Where  there  are  two  plaintiffs, 
and  one  of  them  only  becomes 
bankrupt,  the  bill  may  be  dismissed 
upon  the  usual  motion.  Caddick  v. 
Massan,  1  Sim.  501. 


ABSENTING. 

See   Act   of  Bankruptcy,    1,  2, 
3,  4. 


ACQUIESCENCE. 

*Sc€  SUP£RS£D£AS,   6,  7,  8,  9. 


ACT  — BANKRUPT. 

Sections  retrospective,  54, 55y  56. 
72.  82.  Ex  parte  Grundy,  1  Mont. 
&  Maca.  293.     See  Annuity,  2. 

Sections  not  retrospective,  73. 92. 
182.  Ex  parte  S/iepherdy  1  Mont. 
&  Maca.  67. 

See  Assignees,    24.      Bankrupt 
Act,  2.    Evidence,  2. 

Construction  (^, 
See  Bankrupt  Act,  1,  2. 


ACT  OF  BANKRUPTCY. 

Absenting. 

1.  If  a  creditor  call  by  appoint- 
ment upon  his  debtor,  who  is  in 
extreme  distress,  and  he  see  the 
debtor,  who  immediately  leaves  the 
room,  and  the  jury  find  that  he  lell 
the  room  with  intent  to  delay  the 
H  h3 
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creditor,  the  Court  will  not  disturb 
the  verdict.  Oiarrington  v.  Braum^ 
11  B.M.341. 

2.  The  absenting  from  any  place 
is  an  act  of  bankruptcy.  Cambridge 
V.  Anderson,  1  C.  &  P.  218. ;  Hallen 
V.  Homer,  IC.&P.  108. 

S.  If  bankers  close  the  doors 
and  windows  of  the  bank,  and  their 
customers  cannot  obtain  admission, 
it  seems  to  be  an  act  of  bankruptcy 
by  absenting.  Comming  t.  Bailey, 
6  Bing.  ^65. 

4.  If  a  country  banker  go  to  Lon- 
don, when  there  is  a  run  upon  the 
bank,  to  obtain  money  to  meet  the 
pressure;  but  aflter  his  exertions 
fail,  he  remains  in  London  to  avoid 
his  creditors,  it  is  an  act  of  bank- 
ruptcy, by  absenting.  Comming 
V.  Bailey,  6  Bing.  S70. 

Fraudulent  Deed, 

5.  The  execution  b^  the  debtor 
of  a  deed  of  trust,  which  is  an  act 
of  bankruptcy,  is  not  in  the  nature 
of  an  escrow  before  it  is  executed 
by  the  trustees.  Simpson  v.  Sihes, 
6M.&S.312. 

6.  An  assignment  by  bankers, 
in  failing  circumstances,  and  who 
had  stopped  payment,  of  all  their 
estate  and  effects  to  trustees  for 
the  benefit  of  their  creditors,  is  an 
act  of  bankruptcy,  although  the 
assignment  be  made  merely  for  the 
purpose  of  making  an  act  of  bank- 
ruptcy. Simpson  v.  Sihes,  6  M.  &  S. 
295, 

Preference. 

7.  It  has  been  ruled,  that  a  gift 
of  money  is  not  within  section  73. 
AheU  V.  baniell,  1  Moody  &  M.  371. 

8.  If  a  trader  give  a  bill  of  sale  of 
his  own  will,  and  not  on  pressure  or 
demand,  but  when  he  is  in  such  a 
situation  that  he  must  be  supposed 
to  anticipate  that  a  bankruptcy  will 


in  all  human  probability  follow,  it 
is,  it  seems,  mi  act  of  bankruptcy. 
GiMns  V.  PhUUpSy  7  B.  &  C.  529. 

9.  If  a  builder  is  employed  in 
building  on  the  land  of  a  proprietor, 
and,  upon  disagreeing  as  to  the 
construction  of  the  contract,  the 
proprietor  claims  to  consider  the 
builder  as  a  debtor,  on  account  of 
certain  advances  made  to  him  to  an 
extent  which  the  builder  denies, 
and  the  builder's  son,  who  prin- 
cipally manages  the  work,  removes 
goods  to  the  premises  of  a  person 
who  supplied  some  of  the  materials 
used,  for  safe  custody,  and  to  se- 
cure them  from  being  taken  by  the 
proprietor,  and  the  builder  approves 
the  discontinuance  of  the  works, 
but  did  not  direct  or  know  of  the 
removal  of  the  goods,  it  is  not  an 
act  of  bankruptcy.  CotUm  v.  James, 
1  Moody  &  M.  277. 

10.  llie  fraudulent  delivery  or 
transfer  of  a  bill  of  exchange  is  an 
act  of  bankruptcy.  Commmg  v. 
Bailey,  6  Bing.  S6S. 

11.  If  a  trader  fraudulently  in- 
close in  a  letter  to  a  creditor  a  bill 
of  exchange,  it  is  an  act  of  bank- 
ruptcy without  evidence  that  the 
bin  ever  came  to  the  hands  of  the 
creditor,  or  that  he  would  have 
accepted  it.  Commmg  v.  Bailey, 
6  Bing.  369. 

Keqiing  House, 

12.  If  a  trader  deny  himself  to  a 
person,  who  desires  that  he  may  be 
told  that  a  certain  bill  of  exchange, 
mentioning  the  parties  to  it,  is  dis- 
honoured, and  that  he  wishes  to  see 
him  in  consequence,  such  denial  is 
an  act  of  banKruptcy,  without  fur- 
ther proof  of  the  party's  being  a 
creditor,  if  the  jury  believe  that 
the  bankrupt  so  considered  him. 
Bkasby  v.  Crossley,  2  C.  &  P.  (N.P.) 
213. 
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13.  A  denial  to  a  clerk  of  a  cre- 
ditor, who  only  asks  to  see  the 
debtor,  but  does  not  ask  for  money, 
is  an  act  of  bankruptcy,  if  in  fact 
the  clerk  did,  to  the  knowledge  of 
the  debtor,  call  for  money.  Hughes 
V.  Gthnan,  10  B.  M.  480 ;  2  Carr. 
&  P.  (N.P.)  32. 

14.  A  denial  at  a  late  hour,  after 
retirement  to  rest,  is  not  an  act  of 
bankruptcy.    Ibid* 

15.  If  a  trader  hear  himself  de- 
nied to  a  creditor  by  one  of  his 
family,  and  he  do  not  come  forward, 
and  his  remaining  quiescent  is  from 
an  intention  to  delay  the  creditor, 
it  has  been  ruled  that  it  is  an  act 
of  bankruptcy.  Smith  v.  Moon, 
1  Moody  &  M.  458. 

16.  If  a  person  call  at  a  trader's 
and  desire  to  see  the  trader,  and 
that  he  may  be  told  that  a  bill  is 
dishonoured;  and  upon  the  message 
being  communicated  to  the  trader, 
he  desires  his  servant  to  say  that  he 
is  not  in  town,  and  he  then  con- 
ceals himself,  he  commits  an  act 
of  bankruptcy,  if  he  consider  the 
person  who  called  to  be  a  creditor. 
Blea^  V.  Cro^,  2  C.&  P.  213. 

17.  An  act  of  bankruptcy  by  be- 
ginning to  keep  house  may  be  by 
closing  the  doors  without  change 
of  place  or  denial  of  creditors. 
Comming  v.  Bailey^  6  Binff.  869. 

18.  If  bankers  close  the  doors 
and  windows  of  the  bank,  and  their 
customers  cannot  obtain  admission, 
and  the  jury  find  that  they  are  so 
closed  to  exclude  the  customersa 
and  the  bankers  remain  within,  it  is 
an  act  of  banruptcy  by  beginning  to 
keep  house.  Comming  v.  BaUeg, 
6Bing.365. 

19.  It  has  been  ruled,  that  a 
denial  to  a  creditor  by  a  debtor,  at 
his  dwelling  house,  at  a  short  dis- 
tance from  London,  is  an  act  of 
bankruptcy,  although  the  debtor  is 


always  accessible  at  his  place  of 
business  in  London.  Park  v.  Prosser, 
1  C.  &  P.  176.    Per  Abbot,  C.  J. 

20.  If  a  debtor,  who  is  alwa3rs 
accessible  to  his  creditors  at  his 
place  of  business  in  London,  de- 
clines to  see  his  creditor  upon  his 
applying  in  the  country  to  see  him, 
the  answer  ought  not  to  be,  *'  that 
he  is  not  at  home,"  but  *<  that  he 
attends  to  business  only  in  London.'* 
Park  V.  Prosper,  1  C.  &  P.  176.  Per 
Abbot,  C.J. 

Lying  in  Prison. 

21.  The  act  of  bankruptcy  by 
lyinff  in  prison  does  not  relate  to 
the  first  day  of  imprisonment.  Moser 
V.  Newman,  6  Bing.  556 ;  Higgins  v. 
ilf^Awif,  3Y.&J.  1. 

22.  In  the  act  of  bankruptcy  by 
lying  in  prison  two  months,  the  first 
and  last  days  must  be  included  to 
constitute  the  twenty-one  days. 
Higgins  v.  M^Adam,  1  i.  &  J.  1. 

Time  of  committing. 

23.  The  act  of  bankruptcy  may  be 
committed  afrer  the  trading  has 
ceased.  Doe  v.  Lawrenee,  2  Carr. 
&  P.  (N.P.)  135. 

24.  An  act  of  bankruptcy  com* 
micted  before  the  6  G.4.  c.  16.  took 
effect,  will  not  support  a  commission 
issued  after  that  time.  Hewson  v. 
Heard,  Palmer  v.  Moore,  9  B.  &  C. 
754. 

25.  The  act  of  bankruptcy  may 
be  between  the  time  of  striking  the 
docket  and  the  issuing  of  the  com- 
mission. Simpson  v.  Sikes,  6  M.&S. 
312. 

26.  If  a  trader  commit  an  act  of 
bankruptcy  upon  which  a  commis- 
sion might  be  issued  under  the 
statutes  then  in  force ;  but  which 
are  repealed,  and  the  re[>ealing 
statute  is  repealed*  it.  is  sufficient  to 
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support  a  commission  issued  afler 
the  repeal  of  the  repealing  statute. 
Pbmps  T.  Hopwoody  10  B.  &  C.  38. 

By  Member  of  ParUamenL 

27<  To  prove  an  act  of  bank- 
ruptcy, by  a  trader  who  is  a  member 
of  parliament,  by  his  not  paying  or 
securing  to  a  creditor  a  debt  of 
100/1,  it  may  be  shewn  that  he  was 
a  creditor  without  calling  him  as  a 
witness.  Burton  v.  Green^  3  C.  &  P. 
306. 

Evidence* 

28.  The  affidavit  upon  striking  a 
docket  is,  as  against  the  deponent, 
conclusive  evidence  of  the  bank- 
ruptcy. Lcdbetter  v.  Salty  4  Bing. 
623;  1  M.&P.  597. 

29.  In  an  action  by  the  assignees 
of  a  bankrupt  communications  made 
by  the  bankrupt  to  his  attorney  may 
be  given  in  evidence  to  prove  the 
act  of  bankruijtcy,  if  the  bankrupt 
consents,  and  it  does  not  lie  in  the 
mouth  of  the  defendant  to  take  the 
objection  to  their  disclosure.  Merle 
V.  Moorey  2  C.&  P.  (N.P.)  275. 

30.  It  has  been  ruled,  that  the 
declarations  by  a  trader,  upon  his 
return  home,  that  he  had  gone 
away  for  the  purpose  of  avoiding 
a  writ,  is  eviaence  of  an  act  of 
bankruptcy,  without  any  evidence 
that  a  writ  had  issued,  or  that  he 
was  indebted.  Newman  v.  Stretchy 
1  Moody  &  M.  338. 

31.  It  the  only  evidence  on  the 
proceedings  of  the  act  of  bank- 
ruptcy is  the  evidence  of  the  bank- 
rupt, and  no  objection  is  made  at 
the  trial,  it  is  not  any  ground  for  a 
new  trial.  Jacobs  y^JuSoury  2  B.  M. 
203;  5  Bing.  131. 

Creneral. 

32.  A  man  cannot  commit  an  act 
of  bankruptcy  by  the  conduct  of 


his  agent,  without  his  knowledge. 
Cotton  v.  Jarnesy  1  Moody  &  M.  277- 
33.  The  opinion  that  an  act  of 
bankruptcy  is  a  crime  no  longer 
prevails.  D.  Tindal,  C.  J.  Comming 
\.  Bailey y  6  Bing.  371. 

See  Evidence. 

Act  (f  Bankruptcy  in  JmUeu 
See  India, 


ACTION. 

If,  in  an  action  to  try  the  vab'- 
dity  of  the  commission,  there  is 
a  plea  of  bankruptcy,  and  the  re- 
plication, protesting  the  debt  and 
the  trading,  deny  that  the  plaintiff 
did  become  bankrupt,  the  issue  is 
merely  as  to  the  act  of  bank- 
ruptcy. Cotton  v.  Jamesy  3  C  &  P. 
512. 

Limiiaiion  of. 

See  Assignees,  13,  14. 


,  AFFIDAVIT. 

1.  Affidavit  verifying  proceedings 
at  law  not  evidence,  and  taken  off 
the  file,  with  costs.  Ex  parte 
Bamesy  1  Mont.  &  Maca.  9. 

2.  The  provision  in  the  statute 
requiring  an  affidavit,  on  striking  a 
docket,  that  the  party  is  bankrupt, 
is  directory  only,  and  the  commis- 
sion would  be  valid  without  any 
such  affidavit.  Simpson  v.  Sikes^ 
6M.&S.  311. 

See  Docket,  2. 
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ALLOWANCE. 

1.  Where  A.,  being  one  of  three 
partners,  had  paid  20s.  in  the  pound 
on  his  separate  estate,  and  128,  6d. 
in  the  pound  had  been  paid  on  the 
joint  estate,  but  on  the  separate 
estates  of  the  two  other  partners 
a  sufficient  dividend  had  not  been 
paid :  Held,  that  under  the  6  Geo.  4. 
c.  16.  8. 128.  &  129.,  A.  was  entitled, 
for  his  sole  use,  to  an  allowance  of 
five  per  cent,  not  exceeding  400/. 
Ex  parte  Minchitiy  1  Mont.  &  Maca. 
135. 

2.  The  allowance  is  not  payable 
until  a  final  dividend  has  been  made. 
Ex  parte  Minchifiy  1  Mont.  &  Maca. 
135;  and  ex  parte  Surridge^  1  Mont. 
&  Maca.  287. 

3.  Where  a  commission  had  is- 
sued in  1815,  and  it  was  stated  in 
the  petition  that  a  final  dividend 
had  been  advertised  in  June  1827, 
the  bankrupt's  allowance  was  or- 
dered to  be  paid,  although  it  was 
admitted  at  the  bar  that  there  was 
still  some  reversionary  property, 
but  of  small  amount,  to  be  realized. 
Ex  parte  Z>arw,  1  Mont.  &  Maca.  36. 

4.  Where  the  bankrupt's  right  to 
an  allowance  vested  before  the 
Ist  of  September  1825 :  Held,  that 
he  was  only  entitled  to  the  amount 
directed  to  be  paid  by  the  5  G.  2. 
c.  30.  8. 7*  Ex  parte  iiuekj  1  Mont. 
&  Maca.  297. 


AMENDMENT  OF  COMMIS- 
SION. 

See  Commission,  3. 


APPEAL. 

See  Costs,  5.     Rehearing. 


ANNUITY. 

1.  An  annuity  given  to  A.  for  his 
personal  support,  not  to  be  liable  to 
his  debts,  and  to  be  paid  from  time 
to  time  into  his  proper  hands  and 
not  to  any  other  person,  and  his 
receipt  only  to  be  a  sufficient  dis- 
charge, passes  on  A.'s  bankruptcy 
to  his  assignees.  Graves  v.  Dolphin^ 
1  Simons,  OS. 

2.  The  clauses  in  the  6  Geo.  4. 
c.  16.  (ss.  54  &  55.)y  respecting  an- 
nuities, have  a  retrospective  opera- 
tion. Belly.  BiUon,  4  Bing.  615; 
1  M.  &  P.  574. 

3.  Before  suing  the  surety  of  the 
grantor  of  an  annuity  in  respect  of 
arrears  of  the  annuity,  where  the 
grantor  has  become  bankrupt,  the 
value  of  the  annuity  must  be  ascer- 
tained by  the  commissioners  al- 
though the  annuity  was  granted, 
and  the  grantor  became  bankrupt 
previously  to  September  1825.  Bell 
y.Bilton,  4  Bing.  615 ;  1  M.  &  P.  574. 

4.  A  surety  under  an  annuity 
deed,  redeeming  the  annuity  sub- 
sequent to  the  bankruptcy  of  the 
grantor  of  the  annuity,  is  entitled 
to  the  benefit  of  the  grantee's  proof 
under  the  grantor's  commission,  and 
to  proceed  by  action  against  the 
grantor,  who  had  obtained  his  cer- 
tificate, for  the  arrears  of  the  an- 
nuity subsequent  to  the  commission. 

Watkins    v.   Flannagan^    3    Russ. 
421. 


APPROPRIATION. 

1.  At  a  dividend  meeting  under  a 
commission  against  A.,  a  claim  was 
entered  on  behalf  of  B.,  and  a  sum 
ordered  to  be  appropriated  in  the 
hands  of  C,  the  sole  assignee,  to 
answer  eventually  the  amount  of  the 
several  sums  proved  and  claimed. 
But  before  the  claim  of  B.  was  per- 
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fected  into  a  proof,  C.  misapplied 
the  money  so  placed  in  his  hands, 
and  became  bankrupt:  Held,  that 
B.  was  not  entitled  to  recover  from 
the  estate  of  A.  his  proportion  of 
the  sum  appropriated  m  the  hands 
of  C.  and  misapplied  by  him.  Ex 
parte  Granty  1  Mont.  &  Maca.  77. 


ARBITRATION. 

1.  Whether,  in  general,  bank- 
ruptcy revokes  submission  to  arbi- 
tration is  not  settled.  Per  Lord 
Tenterden,  Marsh  v.  Wood,  9  B.  &  C. 
664. 

2.  If  one  of  two  parties  who  have 
submitted  disputes  to  arbitration 
become  bankrupt,  if  all  his  interest 
in  the  matters  in  dispute  pass  to 
the  assignees,  the  other  mav  re- 
voke the  submission,  without  Being 
liable  to  an  action.  Marsh  v.  Woooff 
9B.&C.  664. 


ARREST. 

1.  If  proceedings  are  commenced 
against  bail,  whose  principal  has  be- 
come bankrupt,  and  their  surrender- 
ing the  bankrupt  will  be  attended 
with  expence  to  his  estate,  and  in- 
convenience to  him  in  making  out 
his  accounts,  and  passing  his  ex- 
amination, the  Court  of  Kings 
Bench  will  enlarge  the  time  for 
the  bail  to  surrender  the  bank- 
rupt. Qffky  V.  Dickins,  6  M.  &  S. 
349. 

2.  A  bankrupt  may  be  taken  by 
his  bail  for  the  purpose  of  render- 
ing him,  notwithstanding  his  pri- 
vilege fi'om  arrest;  and  if  they 
neglect  to  take  him  they  may  be 
fixed*  Payne  v.  Spencery  6  M.  &  S. 
237.  ^ 

See  £l£ction. 


ASSIGNEES. 

Eleetianrf. 

1.  The  rejection  by  commission- 
ers of  an  assignee  as  unfit,  under 
6  Geo.  4.  c.  16.  s.  61.,  is  not  final : 
An  appeal  lies  to  the  Lord  Chan- 
cellor. Ex  parte  Candy^  1  Mont.  & 
Maca.  197. 

2.  Where,  at  the  election  of  as- 
signees, the  major  part  in  value  of 
the  creditors  had  been,  accidentally, 
and  without  default  on  their  parts, 
excluded  from  voting,  a  new  choice 
of  assignees  was  £rected  to  be 
made.  Ex  parte  Dechapeaurouge^ 
1  Mont.  &  Maca.  174. 

3.  Adverse  interest  by  an  elector 
is  not  a  reason  for  r^ection  of  tlie 
elected.  Ex  parte  Qxndyy  1  Mont. 
&  Maca.  198. 

4.  Adverse  interest  in  the  elected 
when  it  amounts  to  unfitness.  Ex 
parte  Candy,  1  Mont.  &  Maca.  198. 

5.  An  assignee  ought  not  to  be 
solicitor  to  me  commission.  Ex 
parte  Badcodt^  1  Mont.  &  Maca.  231 . 

Itaponstbilify, 

6.  Assignees  of  a  bankrupt  not 
responsible  for  a  loss  sustained  in 
the  disposal  of  the  bankrupt's 
effects,  where,  under  the  dreum- 
stances,  it  could  be  inferred  that 
there  had  been  no  blameable  neg- 
ligence in  their  conduct.  Ex  parte 
Turnery  i  Mont.  &  Maca.  52. 

7.  It  has  been  ruled,  that  if 
mortgaged  property  is  sold  with 
the  bankrupt's  goods,  but  without 
the  sanction  of  the  assignees,  their 
returning  a  copy  of  the  catalogue 
to  the  excise  omce,  with  a  declara- 
tion subscribed  bv  them  that  the 
goods  belong  to  tne  bankrupt,  for 
the  purpose  of  exempting  the  goods 
from  auction  duty,  it  is  not  au 
adoption  of  the  sale  by  the  assign 
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nees.  Bhaden  v.  Hancock^  1  Moody 
&M.466. 

Election  as  to  Proper^. 

8.  If  a  lessee  become  bankrupt, 
the  terro/emains  vested  in  him,  untO 
either  the  assignees  elect  to  take 
It,  or  until  he  himself  delivers  it 
up  under  the  provisions  of  6  G.  4. 
c.  16.  8. 75.  Tuck  v.  Fyson^  6  Bing. 
330. 

Buying  the  EstaU* 

9.  Leave  given  to  assiffnees  to 
bid  for  part  of  the  bankrupts  estate, 
a  meeting  of  the  creditors  having 
previously  given  their  sanction  to 
the  application.  An€mimoui^2l^\iM. 
350. 

10.  An  assignee,  under  particular 
circumstances,  permitted  to  bid  at 
the  sale  of  the  bankrupt's  estate,  his 
solicitor  not  having  the  inanaM- 
ment  of  the  sale.  £x  parte  Jilor- 
land^  1  Mont.  &  Maca.  76. 

11.  An  agreement,  by  which  a 
person  is  enabled  to  buy  property 
of  the  bankrupts  at  a  certain  sum,  on 
giviog  the  bankrupt  a  specific  sum 
18  void,  unless,  as  it  seems,  a  com- 
munication i8  made  to  all  the  cre- 
ditors ;  but  a  communication  to  the 
assignees  alone  is  not  sufficient. 
Macihane  v.  GUI,  1  C.  &  P.  149. 

12.  The  assignees  of  a  bankrupt 
may  be  justified  in  declining  to  con- 
tinue works  in  a  mine,  which  do  not 
appear  likely  to  prove  immediately 
beneficial  to  the  estate ;  and  even 
in  relinquishing  the  bankrupts*  in- 
terest therein  as  a  damnasa  haredi* 
tas;  but  however  pure  their  motives, 
neither  assignees  nor  commissioners 
can  be  permitted  to  possess  them- 
selves, by  purchase  or  otherwise, 
of  any  part  of  the  bankrupts'  in- 
terest in  such  property.  Against 
all  transfers  of  the  bankrupts'  estate, 


either  tp  the  assignees  or  commis- 
«iener«,  the  rule  of  the  Court  is 
uniform  and  inflexible.  £x  parte 
Badeoaky  1  Mont.  &  Maca.  231. 

AoHons  and  Suiis  by  and  agahut. 

13.  An  action  need  not  be  com- 
menced against  an  assignee  within 
three  months  after  the  cause  of 
action.  Carruihers  v.  Payne^  5  Bing. 
270. 

14.  The  right  construction  of 
6  G.  4.  c.  16.  8.44.  as  to  the  time 
within  which  an  action  must  be 
commenced,  appears  to  be,  that  If 
the  assignee  aoes  an  act  directed 
by  the  statute,  but  does  it  errone- 
ously, he  is  protected ;  but  if  he 
does  the  act  as  the  result  of  his 
ownership  of  that  which  was  the 
bankrupt's  property,  and  not  by  the 
direction  of  the  statute,  this  is  not 
done  in  pursuance  of  the  statute, 
and  he  is  responsible  for  it.  Per 
Bayley,  J.  jfe^  v.  Parker,  8  B. 
&  C.  701. 

15.  If,  after  a  known  act  of  bank- 
ruptcy, a  person  take  possession  of 
the  stock  m  trade  and  continue  the 
business,  and  after  a  commission  has 
issued,  he  pay  the  balance  upon  the 
debtor  and  creditor  account  to  the 
messenger,  who  duly  pays  and  ac- 
counts to  the  assignees,  by  whom 
it  is  accepted,  the  assignees  cannot 
afterwards  treat  him  as  a  wrong 
doer,  and  maintain  trover  against 
him.  Brewer  v.  Sparrow,  7  B.  &  C. 
310. 

16.  The  assignees  may  maintain 
trover  for  a  bill  of  exchange, 
which  the  bankrupt  transferred 
after  his  bankruptcy,  upon  which 
the  bankrupt  had  a  lien  for  a  part 
of  the  amount.  Hall  v.  Bamardy 
1  C.  &  P.  382. 

17.  Trover  will  lie  a^nst  the  as- 
signees, under  a  commission  against 
a  banker,  for  the  proceeds  of  short 
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bills  received  by  the  assignees  after 
the  bankruptcy.  Tennant  v.  Stra- 
ckan,  1  Moody  &  M.  378. 

18.  If  a  right  of  entry  is  vested  in 
husband  and  wife  in  right  of  the 
wife,  the  assignees  of  the  husband 
may  recover  the  freehold  by  a  writ 
of  entry.  MicheU  v.  HugheSy  6  Bing. 
696. 

19.  A  demurrer  does  not  lie  to  a 
bill  by  assignees,  on  the  ground  that 
it  does  not  state  the  suit  to  be  in- 
stituted with  consent  of  the  credi- 
tors or  of  the  commissioners.  Jones 
v.  YcUeSy  3  Y.  &  J.  373. 

See  Trover. 

Evidence  in  Actions  by. 

20.  In  an  action  by  assignees 
against  a  debtor,  the  bankrupt's 
attorney  may  be  examined  as  to 
communications  made  by  the  bank- 
rupt at  the  time  of  preparing  a 
deed  which  is  relied  on  as  the  act 
of  bankruptcy,  if  the  bankrupt  does 
object;  and  it  does  not  lie  in  the 
mouth  of  the  defendant  to  take  the 
objection.  Merle  v.  MoorCy  2,  C.  &  P. 
275. 

21.  If  awitne88,on  being  examined 
before  commissioners,  do  not  bring 
his  books  with  him,  but  while  under 
examination  consents  that  the  ac- 
countant shall  examine  his  books, 
and  compare  them  with  an  extract 
from  the  bankrupt's  books,  the  ac- 
countant cannot  be  examined  as  to 
the  dealings  with  the  bankrupt  from 
the  inspection  of  the  books,  without 
also  reading  the  examination  before 
the  commissioners.  Yates  v.  Cam' 
sewy  SC.&F.  100. 

22.  In  assumpsit  by  the  assignees 
for  money  paid  by  the  bankrupt 
after  the  bankruptcy,  where  there 
is  not  a  count  for  money  had  and 
received  to  the  use  of  the  assignees, 
the  plaintiffs  cannot  recover  on  the 


count  for  an  account  stated  with 
the  assignees,  where  the  defendant, 
in  an  examination  before  the  com- 
missioners, admits  that  he  has  re- 
ceived a  sum,  but  does  not  acknow- 
ledge it  as  a  debt;  and  it  seems 
doubtful  whether  he  could  recover 
even  if  he  had  acknowledged  it. 
Tucker  v.  Barrow,  3  C.  &  P.  85. 

23.  It  has  been  ruled,  that  in 
trover  against  a  person  who  holds 
property  as  an  assignee,  the  requi- 
sites to  prove  the  conmiission  need 
not  be  proved,  unless  there  has 
been  notice  to  dispute  the  cdmmis- 
sion.  Newport  v.  HoUingSy  3  Carr. 
&  P.  223. 

24.  Section  92.  has  not  a  retro- 
spective operation.  Key  v.  GoodwiHy 
6  Bing.  576. 

25.  It  has  been  ruled,  that  it  is 
not  a  sufficient  ground  for  the  post- 
ponement of  a  trial,  that  the  biuik- 
rupt  is  an  important  witness,  and 
will  shortly  be  competent,  by  the 
Chancellor  s  allowance  of  his  cer- 
tificate, which  has  been  signed 
by  the  commissioners.  Tenn<mt  v. 
tStrachany  1  Moody  &  M.  378. 

26.  Where  a  party,  examined 
before  commissioners  of  bankrupt, 
admitted  that  he  had  received  a 
sum  of  money  on  account  of  the 
bankrupt,  after  an  act  of  bank- 
ruptcy, but  not  that  it  was  a  sub- 
sisting  debt:  Held,  that  this  was 
not  evidence  sufficient  to  support 
a  count  on  an  account  stated,  with 
the  assignees.  Query,  whether 
an  admission,  obtained  by  such 
compulsory  examination,  can  be 
used  as  evidence  in  such  an  ac- 
tion ?  Tucker  v.  Barrowy  7  B  &  C. 
623. 

27.  Examinations  of  parties  before 
commissioners  of  bankrupt,  unless 
obtained  by  imposition  or  under 
duress,  may  be  received  in  evi- 
dence against  them  in  actions  by 
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the  assignees.   Rdbson  v.  Alexander^ 
1  M.  &  P.  448. 

28.  If,  upon  an  application  made 
by  the  collector  for  the  assignees 
to  a  debtor  of  the  bankrupt,  the 
debtor  knowing  that  the  collector 
came  from  the  assignees,  says,  '*  1 
will  call  and  pay  the  money;**  such 
promise  is  an  admission  of  the 
rights  of  the  assignees,  and  renders 
it  unnecessary  to  prove  the  requi- 
sites in  support  of  the  commission. 
Pope  V.  Monk,  2  Carr.  &  P.  (N.  P.) 
112. 

29.  In  an  action  against  a  peti- 
tioning creditor  under  a  former 
commission,  who  illegally  com- 
pounded with  the  bankrupt,  the 
supersedeas  of  the  former  commis- 
sion is  conclusive  evidence  of  the 
bankruptcy.  Ledbetter  v.  S<tU,  4  Bing. 
623. 

30.  It  has  been  ruled,  that  in  an 
action  by  assignees  to  recover  sums 
paid  by  the  bankrupt  in  prefer- 
ence, letters,  received  by  the  bank- 
rupt from  a  person  to  whom  he  had 
applied  for  an  advance,  are  evi- 
dence to  the  extent  that  the  assist- 
ance was  refused.  Vacher  v.  Cocks, 
1  Moody  &  M.  355. 

31.  It  has  been  ruled,  that  in  an 
action  by  assignees  to  recover  sums 
paid  by  the  bankrupt  in  preference, 
declarations  made  by  the  bankrupt 
about  the  time  of  the  transaction, 
but  not  accompanying  any  act,  as 
to  his  circumstances,  are  aamissible 
to  shew  under  what  circumstances 
and  why  the  payment  was  made. 
Vacher  v.  Cocks,  1  Moody  &  M.  354.. 
See  Guthrie  v.  Crossley,  2  Carr.  &  P. 
301,  and  S,  P.  Herbert  v.  Wtlcocks, 
Bristol  Summer  Assizes,  1829,  in 
note  to  1  Moody  &  M.  355. 

32.  It  is  unsettled,  whether  in  an 
action  of  trover  by  assignees,  in 
which  the  bankruptcy  is  disputed, 
letters  written  by  the  bankrupt  to 


the  petitioning  creditor  afler  the 
act  of  bankruptcy,  before  the  com- 
mission, acknowledging  a  debt,  can 
be  received  as  evidence.  Saun- 
derson  v.  Lefer^,  1  Carr.  &  P.  46. 

33.  The  buying  goods  of  a  trader 
to  a  great  extent,  for  near  two 
years,  at  more  than  30  per  cent, 
under  prime  cost,  is  evidence  of 
knowledge  by  the  purchaser  of  the 
insolvency  of  the  seller.  Yates  v. 
Camsewy  3  C.&  P.  100. 

34.  It  is  only  in  actions  or  suits 
brought  by  the  bankrupts  oum 
assignees  for  a  debt  or  demand  for 
which  he  might  have  sued,  that  the 
depositions  under  a  commission  are 
made  evidence.  Muskett  v.  Drum* 
mondy  10B.&C.158. 

35.  llie  petitioning  creditor's  debt, 
trading,  and  act  of  bankruptcy,  are 
sufficiently  proved  by  the  produc- 
tion of  the  commission  and  the 
proceedings  under  it,  in  a  case 
where  the  defendant  is  not  named 
as  assignee  on  the  record,  provided 
no  notice  under  the  49  Geo.  3. 
c.  121.  s.  10.  has  been  given  by  the 
plaintiff.   Rowe  v.  Lant,  1  Gow.  24. 

Costs. 

36.  Extra  costs,  incurred  by  assig- 
nees of  a  bankrupt  in  conducting 
prosecutions  for  perjury  and  con- 
spiracy, directed  to  be  allowed 
under  6  Geo.  4.  c.  16.  s.  106.  Ex 
parte  Strange,  1  Mont.&  Maca.  31. 

See  Costs,  1. 

Accounts  of, 

37.  Creditors  are  not  entitled  to 
apply  to  the  Court  for  an  order,  to 
have  copies  of  the  assignees  ac- 
counts delivered  to  them.  They 
are '  entitled,  under  the  6  Geo.  4. 
c.  16.  s.  101.,  to  inspect  such  ac- 
counts, and  for  that  purpose  an 
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application  muat  be  made,  ia  the 
first  instance,  to  the  commissioners. 
Ex  parte  Grangers  I  Mont.&  Maca. 
289. 

Charging  20  per  Cent. 

38.  Interest  at  twenty  per  cent, 
cannot  be  recovered  on  uie  common 
money  counts,  unless  the  commis- 
sioners have  settled  an  account^  and 
charged  the  assimee  with  interest. 
Bererford  v.  Bin^y  1  C.  <r  P.  373. 


ATTESTATION. 

1.  Unless  the  person  attesting  the 
stgtiatures  of  the  petitioners,  under 
the  general  order  of  August  1809, 
be  the  solicitor  actually  presenting 
the  petition,  he  should  state  himself 
in  the  attestation  to  be  the  attorney, 
solicitor,  or  agent  of  the  party 
signing  in  the  matter  of  the  petition. 
Ex  parte  dapham^  1  Mont.  &  Maca. 
51. 

2.  The  signature  of  a  petitioner 
attested  in  the  following  terms : 
<<  I  aitext  this  to  be  the  signature 
of  the  said  A.  Caldecott ;  W.  H. 
Ashurst,  his  solicitor,  in  the  matter 
of  this  petition,"  is  a  sufficient  com* 
pliance  with  the  general  order  of 
the  12th  of  August  1809.  Semble, 
that  the  word  <<  auiheniioaie**  would 
also  be  sufficient.  Where  a  peti- 
tion was  presented  by  one  of  four 
assignees,  describing  himself  as 
*^  acting  assignee,"  and  stating  the 
absence  of  two  of  his  co-assignees, 
the  petition  was  permitted  to  pro- 
ceed. Ex  parte  CctUecoUf  1  Mont. 
&  Maca.  433. 


AUCTION  DUTY. 

It  seems  that  a  sale  by  a  mort- 
gagee of  the  bankrupt's  property 
IS  not  liable  to  the  auction  duty. 
Bleaden  v.  Hanoock^  1  Moody  &  M. 
i66. 


BAIL. 


If  a  bankrupt  obtain  his  cer- 
tificate between  issue  and  judg- 
ment, the  Court  will  not,  upon  an 
application  by  the  bail,  ailer  judg- 
ment, enter  an  exonerelur  on  the 
bail-piece.  Humpkrey%  v.  &ngkty 
6  Bing.  569. 

See  Arrest,  1,  2. 


BANK  OF  ENGLAND  ACT. 
See  Debt  proveable,  2. 


BANKRUPT. 

Petition  that  a  bankrupt  be  com- 
pelled to  convey  under  6  Geo.  4. 
c.  16.  S.78.  refused,  until  he  could 
have  an  opportunity  of  trying  the 
validity  or  the  commission.  Ex 
parte  Thomas^  1  Mont  &  Maca.  64- 

5fee  Jurisdiction,  1.    India. 


BANKRUPT  ACT. 

1.  The  word  delivery  in  sect.  3.  is 
of  very  general  signification,  but 
being  connected  with  the  words  gift 
or  transfer,  it  seems  that  in  inter- 


Digitized  by  VjOOQIC 


DIGESTED   INDEX. 


457 


pretation  it  must  be  confined  to 
transactionsofthe  same  nature.  Per 
Lord  Tenterden.      CkMon  v.  Jcams^ 

1  Moody  &  M.  277. 

2.  Section  73.  has  not  a  retrospec- 
tive operation.    Wambwell  v.  Laver^ 

2  Sim.  360. 


BRICKMAKER. 
See  Trading,  3.  6.  8. 


BUYER  AND  SELLER. 
See  Trading,  1,  2,  3,  4.  7,  8.  9.  11. 

CERTIFICATE. 
See  Annuity,  3.    Bail. 

Debts  barred  by. 

1.  An  attorney,  in  custody,  when 
a  commission  issues  against  him, 
upon  an  attachment  for  nonpay- 
ment of  money,  is  discharged  by 
his  certificate.  JRex  v.  Edwards, 
9B.&C.  652. 

2.  If  a  creditor  sue  a  surety  on 
a  guarantee,  and  the  principal 
debtor  become  bankrupt,  and  the 
creditor  prove  the  debt;  and  the 
surety  give  notice  to  the  creditor 
that,  though  he  does  not  admit  his 
liability  as  surety,  he  shall,  if  the 
creditor  sign  the  certificate,  hold 
himself  altogether  discharged;  and, 
after  issue  joined  in  the  action,  but 
before  trial,  the  creditor  sign  the 
certificate,  which,  without  such  sig- 
nature, the  bankrupt  could  not 
obtain,  and  the  certificate  is  al- 
lowed,   and    the    creditor    obtain 


judgment  in  the  action,  the  surety 
is  not  discharged  from  his  li^ility. 
Browne  v.  Carr^  2  Russell,  600. 

3.  The  Court  will  not  compel  an 
attorney  to  pay  a  sum  of  money  he 
has  received  in  his  character  of  at« 
tomey ;  he  having,  after  the  receipt 
of  the  money,  become  bankrupt, 
and  obtained  his  certificate.    CuUi- 

fardy.  Warren,  8B.&C.  220. 

4.  If  the  owner  of  bank  stock 
give  to  a  stock-broker  a  power  of 
attorney  to  sell,  with  orders  not  to 
sell  without  directions,  and  the 
broker  sells  the  stock  without  the 
knowledge  of  the  owner,  and  con- 
ceals the  sale  till  a  commission 
issue  against  him,  his  certificate  is 
not  a  bar  to  an  action  in  tort. 
Parker  v.  Cnjle,  S  Bing.  63. 

5.  A  demand  for  goods  bargained 
and  sold,  to  be  delivered  at  a  future 
day,  which  is  after  the  commission, 
is  not  barred  by  the  certificate  of 
the  vendee.  Boartnan  v.  Nask, 
9B.&C.  145. 

6.  In  May  1825,  a  plaintiff  ob« 
tained  a  verdict  for  damages,  sub* 
ject  to  an  award ;  and  on  the  7th 
of  January  1826,  a  commission  of 
bankruptcy  issued  against  the  plain- 
tiff. On  the  26th  of  January  the 
arbitrator  made  his  award,  and  or* 
dered  the  plaintiff  to  pay  a  sum  to 
the  defendant,  with  we  costs  of 
the  award  and  of  the  reference, 
which  on  the  21st  of  April  1826, 
were  taxed  and  judgment  of  non- 
suit signed:  Held,  that  the  costs 
did  not  constitute  a  debt  proveable 
under  the  commission,  and  that  the 
bankrupt  was  not  discharged  as  to 
that  debt  by  his  certificate.  HasweU 
V.  Thorogood,  7  B.  Ar  C.  705. 

7.  Where  a  verdict  in  trover 
was  obtained  in  vacation  against  a 
trader,  who,  after  the  first  day  of 
next  term,  but.  before  final  judg* 
ment  was  signed^  became  bankrupt: 
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Held,  that  final  judgment,  signed 
afterwards  during  the  same  term, 
related  to  the  first  day  of  the  term, 
and  that  the  debt  thereby  created 
was  barred  by  the  bankrupt's  certi- 
ficate. Oreenwai/y,Fisherf7B.&C. 
436. 

Mode  of  obtaining  Discharge. 

8.  A  bankrupt  obtained  his  cer- 
tificate on  the  13th  of  November; 
and  on  the  same  day  a  ^fieri  facias 
was  executed  on  his  goods;  the 
Court  refused  relief  on  motion. 
Hanson  v.  Biak^y  4  Bing.  493. 

9.  If  a  bankrupt  obtain  his  certi- 
ficate between  issue  and  judgment, 
and  he  does  not  plead  his  certifi- 
cate, puis  darrein  continuance^  he 
may  be  discharged.  Humphreys  v. 
KnigJU,  6  Bing.  569—572. 

GeneraL 

10.  An  acknowledgment  of  a  debt 
by  one  of  two  partners,  made  after 
he  has  obtained  his  certificate,  is 
not  sufiicient  to  take  the  case  out 
of  the  statute  of  limitations,  so  as 
to  charge  the  other  partner.  Martin 
V.  Bri^,  3  C.&  P.  83. 

1 1.  A  bill  given  to  a  creditor  to 
induce  him  to  sign  the  certificate 
is  void ;  but  if  it  is  given  merely  to 
prevent  opposition  to  the  certificate, 
It  is  gooQ  in  the  hands  of  a  bond 

fide  holder,  without  notice.  Birch 
\.Jervis,  3C.&P.  379. 

12.  Where  a  creditor   who  has 

E roved  is  fully  paid  by  the  surety, 
e  cannot  afterwards  sign  the  certi- 
ficate. RaicUffe  v.  Gunson^  6  Mad. 
193. 

13.  A  general  plea  of  bankruptcy 
under  the  statute  must  pursue  the 
terms  of  the  statute  and  conclude 
to  the  country.  Sheen  v.  Garrett^ 
6  Bing.  686. 

14.  If  before  declaration  in  an 
action  of  debt,  the  plaintiff*  is  in- 


formed that  one  of  the  defendants 
is  a  bankrupt,  and  has  obtained  his 
certificate,  and  no  step  is  taken  by 
the  plaintiff  to  discharge  the  bank- 
rupt, until  he  has  pleaded  his  bank- 
ruptcy and  certificate,  and  ruled  the 
plaintiff^  to  reply,  and  a  replication 
IS  filed  as  to  the  other  defendant, 
and  a  nolle  prosequi^  as  to  the  bank- 
rupt he  is  not  entitled  to  his  costs, 
under  8  Eliz.  c.  2.  s.  2.  Booth  v. 
Middlecoat,  6  Bing.  445. 


CHOSE  IN  ACTION. 

A  trustee  under  the  54  Geo.  3. 
c.  137.  (Scotch  bankrupt  act)  can- 
not sue  in  his  own  name  for  a  chose 
in  action.  J^ery  v.  M^Taggart, 
6M.&S.  126. 


COMMISSION. 

Description  in, 

1.  Where  the  bankrupts  were  de- 
scribed as  "  late  of  the  Kent  Road, 
coal  merchants,*'  and  it  appeared 
that  they  had  Quitted  that  trade  in 
1826,  and  had  smce  been  separately 
engaged  in  farming :  Held,  that  the 
description  was  insufficient,  and  that 
the  commission  should  be  super- 
seded. Ex  parte  2^,  1  Mont.  & 
Maca.  208. 

2.  If  a  trader,  in  a  commission  of 
bankruptcy  issued  against  him,  is 
described  as  a  money  scrivener  only. 
It  is,  nevertheless,  competent  to  a 
plaintifi*  to  support  the  commission 
Dy  proof  of  any  species  of  trading, 
notwithstanding  the  omission  of  the 
general  words,  "  dealer  and  chap- 
man." Smith  V.  Sandilands,  1  Gow. 
171. 
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3.  Where,  after  the  opening  of  the 
commission^  the  name  of  the  bank- 
rupt had  been  erroneously  altered 
by  the  clerk  of  the  solicitor,  the 
Lord  Chancellor  refused  to  allow 
the  commission  to  be  amended,  and 
directed  that  it  should  be  super- 
seded. In  the  matter  of  Stammers^ 
1  Mont.  &Maca.  290. 

4.  Parties  claiming  debts,  and 
summoned  to  attend,  in  the  coun- 
try, for  examination  under  a 
commission  of  bankrupt,  are  not 
'<  «0iftieMief '*  within  the  meaning  of 
6  Geo.  4.  c.  16.  s.  20.,  so  as  to 
entitle  them  to  an  auxiliary  com- 
mission for  their  examination.  Ex 
parte  Kirhy^  1  Mont,  k  Maca.  440. 

See  Sbcohd  Com  mission.    Notice 

TO  dispute. 


COMMISSIONERS. 

1.  The  Court  will  not  assume  that 
commissioners  of  bankrupt  are  likely 
to  exceed  the  authority  vested  in 
them.  Where  a  mortgagee  of  the 
bankrupt's  property,  who  was  sum- 
moned to  attend  before  the  com- 
missioners, petitioned  that  they 
might  be  restrained  from  requiring 
the  production  of  the  mortgage 
deed,  the  petition  was  dismissed 
with  costs,  as  being  premature.  Ex 
parte  BeestoUy  1  Mont.  &  Maca.  244. 

%  When  commissioners  take  more 
than  the  statutable  fees,  the  com- 
mission will  be  renewed  to  other 
commissioners.  Ex  parte  Kirby^ 
1  Mont.  &  Maca.  405. 

S.  On  an  application  by  a  per- 
son against  whom  a  commission  of 
bankrupt  had  issued,  that  counsel 
might  oe  permitted  to  attend  the 
commissioners,  on  his  behalf,  before 
adjudication,  the  Lord  Chancellor 

Vol.  I. 


declined  to  make  any  order,  but 
intimated  his  opinion,  that,  under 
the  circumstances,  it  would  be  pro- 
per for  the  commissioners  to  com- 
ply with  the  request.  Ex  parte 
Tayhfy  1  Mont.  &  Maca.  427^ 


COMMITMENT. 

1.  Commissioners  of  bankrupt  are 
not  empowered  to  dispense  with 
the  rule  of  law,  by  which  a  party  is 
protected  from  criminating  nimself. 
Ex  parte  Kirby^  1  Mont.  &  Maca. 
212. 

2.  If  a  witness  refuse  to  produce 
his  books,  or  a  copy  to  rerresh  his 
memory,  so  that  he  may  be  enabled 
to  answer  such  questions  as,  without 
reference  to  his  books,  he  cannot 
answer,  he  may  be  committed  for 
not  answering  satisfactorily.  In 
the  matter   of  DaU   and   Hardy ^ 

1  Mont.  &  Maca.  271. 

3.  It  has  been  intimated,  that  a 
commitment  which  does  not  set  out 
all  the  questions  is  not  bad,  if  it 
appear  on  the  warrant  that  the  pri- 
soner did  not  make  any  objection  to 
the  questions,  or  that  the  prisoner 
has  answered  all  Questions  put  to 
him.  Ex  parte  Leaie^  9  B.  Sz  C.  236. 

4.  When  a  return  is  defective  by 
not  fully  stating  the  warrant,  the 
judge  may  ask  the  gaoler  in  court 
whether  the  warrant  is  or  is  not 
fully  set  forth,  or  the  whole  of  the 
warrant  may  be  set  forth  by  the 
affidavit  of  those  who  oppose  the 
prisoner's  discharge.     In  re  Power ^ 

2  Russell,  584. 

Set  Habeas  Corpus.    Examina- 
tion, 1,  2. 


I  I 


Digitized  by  VjOOQIC 


460 


DIGESTED  INDEX. 


COMPOSITION. 

1.  All  that  is  enacted  by  the 
6  Geo.  4y  c.  16.  s.  138.  is,  that  when 
a  certain  proportion  of  the  creditors 
agree  to  take  a  composition,  the 
chancellor  may  supersede.  It  does 
not  at  all  interfere  with  the  rights 
or  securities  of  persons  not  parties 
to  the  agreement.  Per  Lord  Ten- 
terden.  Tuck  v.  Tooke,  9  B.  &  C. 
437. 

2.  If  a  debtor  agrees  to  assign  all 
his  property  in  trust  for  his  credi- 
tors, upon  the  usual  covenants,  and 
to  be  void  if  not  signed  before  a 
given  day  by  all  the  creditors,  and 
the  trustees  sell  the  property  and 
pay  ten  shillings  in  the  pound,  and 
a  creditor,  who  has  not  executed 
within  the  time  mentioned,  will 
execute  : — an  action  cannot  be 
maintained  by  a  creditor  who  has 
executed,  until  it  is  ascertained  that 
the  other  creditor  will  not  execute. 
Tatlock  V.  Smiih,  6  Bing.  339. 

3.  If,  after  a  commission  has 
issued,  it  is  agreed  between  the 
creditors  and  a  friend  of  the  bank- 
rupts, that  the  funds  shall  be  vested 
in  a  trustee,  who  shall  give  his  note 
for  5#.  in  the  pound,  and  the  com- 
mission not  to  proceed,  but  the 
agreement  to  be  void  in  case  any  of 
the  creditors  to  the  amount  of  10/. 
refuse  within  fourteen  days;  and 
the  notes  are  given :  but  a  creditor 
refuses  to  execute,  and  the  com- 
mission proceeds ;  the  notes  cannot 
be  enforce  by  a  creditor.  Enderhy 
y.Corder.    2C.&P.203. 


CONCERTED  COMMISSION. 

1.  It  has  been  ruled,  that  a  com- 
mission issued  at  the  instance  and 
request  of  the  bankrupt  is  good  at 
law.  By  Lord  Tenterden.  Shaw 
V.  WUUams,  1  R.&M.  la 

2.  A  commission  issued  at  the 
request  of  the  bankrupt  is  super- 
seaeable.  £x  parte  Cfane^  1  ^lont• 
&  Maca.  399. 

3.  If,  at  a  meeting  of  creditors, 
one  of  the  creditors  dissent  from 
the  execution  of  a  deed  of  assign- 
ment :  Qusere,  whether  he  can  issue 
a  commission  upon  it?  Ex  parte 
Bayly,  1  Mont.  &  Maca.  438. 


COMPUTATION  OF  TIME. 

See  Relation. 


CONTINGENT  DEBT. 

1.  In  Feb.  1772,  A.  covenanted 
by  his  marriage  settlement  for  the 
pajrment  of  2,000/.,  in  case  his  in- 
tended wife,  or  any  issue  of  the 
marriage,  should  survive  him.  In 
1803  a  commission  of  bankrupt  is- 
sued against  A.,  under  which  he 
obtained  his  certificate.  In  Feb. 
1825,  A.  died,  leaving  issue  of  the 
marriage.  In  May  1828,  there  being 
funds  remaining  for  distribution 
amon^  the  creditors  of  A.,  a  re- 
newed commission  was  issued,  and 
a  final  dividend  advertised:  Held, 
that  the  6  Geo.  4.  c.  16.  s.  56.  is  re- 
trospective in  its  operation ;  and 
that,  although  the  event  upon  which 
the  debt  was  contingent  had  hap- 
pened after  the  commission  issued, 
and  before  the  6  Geo.  4.  c.  16.  came 
into  operation,  the  sum  of  2,000/. 
was  proveable  as  a  debt  under  the 
commission.  Ex  parte  Grumfyy 
I  Mont.  &  Maca.  293. 

2.  A  demand  for  goods  bargained 
and  sold,  to  be  delivered  at  a  future 
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day,  which  is  aftetr  the  commission, 
i«  not  proveable  as  a  contingent 
ddbt.  Boarman  v.  Nash,  9  B.  &  C. 
145.  See  ex.  parte  Barker^  9  Ves. 
110,  as  to  contingency  not  being 
limited  to  time. 


COSTS. 


1.  The  assignees,  after  the  trial  of 
an  action,  commenced  by  them, 
where  it  appeared  that  there  was 
not  a  sufficient  trading  to  support 
the  commission,  and  after  other  acts 
under  the  commission,  presented  a 
petition  to  have  the  commission 
superseded,  and  that  all  costs  and 
expences  incurred  might  be  paid 
by  die  petitioning  creditor :  Held, 
that  the  application  came  too  late, 
and  that  tne  petitioning  creditor 
was  not  responsible*  Ex  parte 
Paul,  1  Mont.&  Maca.  185. 

2.  Taxed  costs  upon  a  judgment, 
as  in  case  of  a  nonsuit,  under  a  rule 
of  Court,  do  not  constitute  a  good 
petitioning  creditor's  debt,  buch 
costs  are  recoverable  only  by  at- 
tachment, in  Uie  nature  of  an  exe- 
cution. Expa,TieSteveH$an,lMont. 
&  Maca.  262. 

S.  Where,  upon  an  action  on  a 
contract,  there  was  a  verdict  for  the 
plaintiff  at  Nisi  Prius,  subject  to  a 
reference  before  the  bankruptcy 
(by  which  it  was  directed  that  the 
costs  of  the  action  should  abide  the 
event  of  the  award),  and  the  award 
was  made  in  favour  of  the  plaintiff 
after  the  bankruptcy,  the  costs 
were  held  to  be  proveable  under 
.  the  commission.  Ex  parte  Helnif 
I  Mont.&Maca.70. 


Taxation  rf. 

4.  Under  the  6  Geo.4.  c.  16.  s.  14. 
when  a  creditor  is  dissatisfied  with 
the  taxation  of  the  commissioners, 
he  must  present  a  petition  for  an 
order  of  reference  to  have  the  bill 
settled  by  a  master  in  Chancery. 
Without  such  order,  the  masters 
have  no  authority  to  retax  a  bill 
which  has  been  taxed  by  the  com« 
missioners.  Ex  parte  Hickman^ 
1  Mont.  &  Maca.  252. 

5.  An  order  was  made  by  the 
Vice-chancellor,  and  confirmed  on 
appeal  by  the  Lord  Chancellor,  that 
the  petitioner  should  be  admitted 
to  prove  a  debt  which  the  commis- 
sioners had  rdected  from  an  error 
in  judgment :  Held,  that  the  costs 
of  all  parties  should  be  paid  out  of 
the  estate.  Ex  parte  Fwtey  1  Mont. 
&  Maca.  9S. 

See  Equitable  Mortgagee. 


DEBT  PROVEABLE. 

1.  A  demand  for  goods  bargained 
and  sold,  to  be  delivered  at  a  future 
day,  which  is  after  the  commission, 
is  not  barred  by  the  certificate  of 
the  vendee.  jSoorman  v.  NasJi, 
9  B.  &  C.  145. 

2.  A.,  being  a^ ent  of  and  also  a 
partner  in  the  Leith  Banking  Com- 
pany, opened  an  office  at  Carlisle, 
and  there  circulated  promissorv 
notes  drawn  by  the  company  s 
cashier  in  Scotland,  and  made  pay- 
able to  the  bearer,  on  demana,  at 
the  company's  office  in  Leith : 
Held,  that  this  was  in  violation  of 
the  statutes  passed  for  the  protec- 
tion of  the  Bank  of  England,  and 
that  a  debt  founded  on  notes  so 
issued,  cannot  be  proved  under  a 
commission  of  bankrupt.  Ex  parte 
Randkson,  1  Mont.  &  Maca.  86. 
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S.  In  May  1825,  a  plaintiff  ob- 
tained a  verdict  for  damages,  sub- 
ject to  an  award ;  and  on  the  7th 
of  January  1826,  a  commission  of 
bankruptcy  issued  against  the  plain- 
tiff. On  the  36th  of  January  the 
arbitrator  made  his  award,  and  or- 
dered th^  plaintiff  to  pay  a  sura  to 
the  defendant,  with  the  costs  of  the 
award  and  of  the  reference,  which 
on  the  21st  of  April  1826,  were 
taxed  and  judgment  of  nonsuit 
signed :  Held,  that  the  costs  did 
not  constitute  a  debt  oroveable 
under  the  commission,  and  that  the 
bankrupt  was  not  discharged  as  to 
that  debt  by  his  certificate.  HiMtoeli 
V.  Thorogood,  7  B.  ^  C.  705. 

4.  Where  a  verdict  in  trover 
was  obtained  in  vacation  against  a 
trader,  who,  after  the  first  day  of 
next  terra,  but  before  final  judg- 
ment was  signed,  became  bankrupt : 
Held,  that  final  judgment,  signed 
afterwards  during  the  same  term, 
related  to  the  first  day  of  the  term, 
and  that  the  debt  thereby  created 
was  barred  by  the  bankrupt's  certi- 
ficate. Greenway  s^JPisher^  7  B.  &  C. 
436. 

5.  The  Court  will  not  compel  an 
attorney  to  pay  a  sum  of  money  he 
has  received  in  his  character  of  at- 
torney ;  he  having,  after  the  receipt 
of  the  money,  become  bankrupt, 
and  obtained  his  certificate.  CviU- 
fords.  Warren,  8  B.  &  C.  220. 

6.  S.,  by  his  marriage  settlement, 
covenanted  with  the  petitioners,  as 
trustees,  to  pav  an  annual  sum  of 
80/.  for  himself  for  life,  then  to  his 
wife  for  life,  and  after  her  death 
to  anv  issue  of  the  marriage  ;  and 
that  his  heirs,  executors,  or  admi- 
nistrators should,  within  twelve  ca- 
lendar months  after  his  death,  pay 
to  the  petitioners  the  sum  of  4,000/., 
on  vanous  trusts.  S.  became  bank- 
rupt :  Held,  that  the  4^000^  was  not 


capable  of  valuation  by  the  com- 
missioners,  and  that  the  trustees 
were,  therefore,  not  entitled  ta 
prove  a^nst  the  separate  estate 
of  S«  within  the  meaning  of  the 
6  Geo.  4.  c.  16.  s.  5a  £x  parte 
EagUy  1  Mont.  &  Maca.  422L 

7.  If  the  owner  of  bank  stock 
give  to  a  stock-broker  a  power  of 
attorney  to  sell,  with  orders  not 
to  sell  without  directions,  and  the 
broker  sells  the  stock  without  the 
knowledge  of  the  owner,  and  con- 
ceals the  sale  till  a  commission 
issue  against  him,  his  certificate 
is  not  a  bar  to  an  action  in  tort. 
Pfxrker  v.  Orole,  5  Bing.  6S. 

8.  Where,  upon  an  action  on  a 
contract,  there  was  a  verdict  for 
the  plaintiff  at  Nisi  Prias,  subject  to 
a  reference  before  the  bankruptcy 
(by  which  it  was  directed  that  the 
costs  of  the  action  should  abide  the 
event  of  the  award),  and  the  award 
was  made  in  favour  of  the  plaintiff 
after  the  bankruptcy,  the  costs  were 
held  to  be  proveable  under  the  com- 
mission. £x  parte  Zfe/Snt,  1  Mont. 
&  Maoa.  70. 

9.  S.,  by  his  marriage  settlement, 
covenantend  with  the  petitioners,  as 
trustees,  to  pav  an  annual  sum  of 
80^  for  himself  for  life,  then  to  his 
wife  for  life,  and  alter  her  death  to 
any  issue  of  the  marriage ;  and  that 
his  heirs,  executors,  or  admini- 
strators should,  within  twelve  ca- 
lendar months  after  his  death,  pay 
to  the  petitioners  the  sum  of  4,000£, 
on  vanous  trusts.  S.  became  bank- 
rupt: Held,  that  the  petitioners 
were  entitled  to  prove  the  value  of 
4,000A,  as  a  contingent  debt,  against 
the  separate  estate  of  S.  Ex  parte 
Trndail,  I  Mont.  &  Maca.  415. 

10.  A.  advanced  2,O0OA  to  B.,  to 
be  repaid  on  a  day  certain,  and 
secured  by  the  bond  of  C,  con- 
ditioned that  if  B.  made  default  in 
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payment  on  the  day  named,  C. 
should  pay  within  one  week.  C«  be- 
came bankrupt,  and  B.  afterwards 
made  default :  Held,  that  the  debt 
was  proveable  under  the  commis- 
sion against  C.  Ex  parte  Lewis^ 
1  Mont.  &  Maca.  426. 

11.  The  drawer  of  a  bill  of  ex- 
change became  bankrupt^  and 
absconded  before  it  was  due,  but 
his  house  remained  open,  in  the 
possession  of  the  messenger  under 
a  commission  of  bankruptcy  issued 
against  him,  for  some  time  after 
the  bill  became  due:  and  before 
that  time  the  holder  of  the  bill 
had  notice  that  A.  and  B.  were 
chosen  assignees  of  the  bankrupt's 
estate.  The  acceptor  also  became 
bankrupt  before  tne  bill  was  due, 
and  when  due  it  was  dishonoured. 
The  holder  did  not  give  notice  of 
the  dishonour  to  the  drawer,  or 
leave  it  at  his  house,  nor  did  he 
make  any  attempt  to  give  such 
notice  to  the  assignees  of  the 
drawer:  Held,  that  the  bill  was 
not  proveable  under  the  commis- 
sion issued  against  the  drawer.  Ex 
parte  Rohde^  1  Mont.  8c  Maca.  430. 

Partnership, 

12.  If  a  trader  agree  to  purchase 
goods,  to  be  delivered  on  a  future 
day,  which  has  not  arrived  when 
the  commission  issue,  the  difference 
between  the  value  of  the  goods  and 
the  purchase  money  is  not  proveable. 
Boarman  v,  Nashy  9  B.  &  C.  145. 

IS.  The  drawer  of  a  bill  payable 
to  his  own  order,  but  drawn  by  him 
for  the  accommodation  of  the  first 
indorsee,  is  not "  surety  for  or  liable 
for  the  debt  of  that  indorsee,*^  within 
the  meaning  of  the  49  Geo.S.  c.  121. 
s.  8.    Mayer  v.  Meakin^  1  Gow.  183. 

14.  An  agreement  to  share  the 
|>rofits  of  a  member  of  a  firm,  con- 
stitutes a  debt  proveable  against  the 


member  for  the  share.    Ex  parte 
Dodgsarh  1  Mont.  &  Maca.  445. 

15.  In  December  1818,  A.,  B.,  C, 
and  D.  dissolved  partnership  as 
bankers,  by  deed,  by  which  it  was 
agreed  that  A.  and  B.  should  retire, 
and  the  business  be  carried  on  in 
future  by  C.  and  D.  C.  and  D. 
covenanted  to  indemnify  A.  and  B. 
against  all  outstanding  demands. 
In  October  1825,  C.  died^  and  a 
commission  issued  against  D.;  A. 
having  been  obliged  to  pay  certain 
partnership  debts,  against  which  C. 
and  D.  haid  undertaken  to  indem- 
nify him  :  Held,  that  he  might 
prove  under  the  commission  for  the 
amount  so  paid,  although  he  knew 
the  firm  to  have  been  insolvent  at 
the  time  of  the  dissolution  in  1818. 
£x  parte  Carpeniery  1  Mont.  & 
Maca.  1. 

16.  If  one  of  three  partners  ob- 
tain by  fprsery  a  sum  from  the 
sale  of  stock,  which  he,  in  fraud 
of  his  partners,  pays  into  the  bank- 
ing house,  and  withdraws  tt,  it  is 
proveable  against  the  joint  estate 
by  the  stock  proprietor,  although 
he  has  not  prosecuted  or  given  evi- 
dence against  the  convicted  felon. 
£x  parte  BdUmd,  1  Mont.  &  Maca. 
315. 

Joint  against  separate  Estate. 

n.  Under  a  joint  commission, 
proof  ordered  by  the  j  oint  against  the 
separate  estate  of  one  partner,  who 
had  appropriated  partnership  stock 
without  the  privity  or  sanction  of 
the  other  partners^  and  afle)>wards 
retained  it,  with  their  knowledge, 
but  under  circumstances  from 
which  their  subsequent  approbation 
could  not  be  inferred.  £x  parte 
Waikins^  1  Mont.  &  Maca.  57. 

18.  In  a  creditor's  suit  for  admi- 
nistering the  assets  of  B.,  a  joint 
creditor  of  A.  and  B.  was  permitted 
I  la 
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to  prove,  A.  having  become  bank- 
rupt, and  it  appearing  that  there 
were  no  joint  assets  of  A.  and  B. 
Oawett  V.  Sykei,  2  Russell,  191. 

SqfanUe  cr  jomi  Ettaie, 
19*  A.  employed  B.  and  C.  as  his 
stock-brokers,  and,  for  the  purpose 
of  more  convenient  transfer,  allowed 
certain  stock,  belonging  to  him,  to 
stand  in  the  name  of  B.  alone ;  B., 
without  the  consent  or  knowledge 
of  A.,  sold  this  stock,  and  paid  tne 
produce  into  the  partnership  funds 
of  B.  and  C. :  B.  and  C.  having  after- 
wards become  bankrupts  : — Held, 
that  A.  was  entitled  to  prove  against 
the  separate  estate  of  B.,  or  against 
the  jomt  estate,  as  he  should  think 
fit.  Ex  parte  ThtmeTf  1  Mont.  & 
Maca.  255. 


DIVIDEND. 

Sm  Appropriatiov.    Sbrvamt. 
Ordkr  op  Dividxii]>« 


DOCKET. 

1.  The  correctness  of  the  bond 
given  on  striking  the  docket  cannot 
be  disputed  at  iNisi  Prius.  Folh  v. 
Scudder,  3  C.  &  P.  232. 

2.  The  affidavit  upon  striking  a 
docket  is,  as  against  the  deponent, 
conclusive  evidence  of  the  bank- 
ruptcy. Ledhetier  v.  SaU^  4  Bing. 
623;  1M.&P.  597. 


ELECTION. 

Two  parcels  of  goods  were  sold 
at  different  times,  and  paid  for  by 
two  distinct  bills;  the  vendee  after- 
wards becoming  bankrupt,  the  ven- 


dor proved  under  the  commiwoii 
for  the  amount  of  the  first  parcel, 
being  then  the  holder  of  the  bill 
given  in  payment  for  the  same: 
Uie  bill  for  the  other  parcel  was 
outstanding  in  the  hands  of  a  party 
to  whom  It  had  been  negotiated 
prior  to  the  buikruptcy,  mit  who 
nad  given  notice  of  its  dislumoure 
Held,  that  the  vendor  was  not  pre* 
eluded,  under  6  Geo,  4.  c.  16.  S.59L, 
from  bringing  an  action  against  the 
bankrupt  for  the  amount  m  the  last 
parcel  of  goods ;  and  that  he  would 
not  have  been  precluded,  even  if  he 
had  been  the  holder  of  the  second 
bill  at  the  time  of  his  so  proving 
for  the  amount  of  the  first  parcel  of 
goods.  Ex  parte  JSohwirdk,  1  Mont. 
&  Maca.  116* 

Sm  Proop,  1. 


ENROLMENT. 

1.  The  Court  of  Common  Pletis  has 
not  authority,  under  the  6  Geo.  4. 
c.  16.  S.96.,  to  compel  parties  to 
enrol  the  proceedings  under  a 
commission  of  bankrupt.  The  ap- 
plication must  be  to  tlie  Lord  Chan- 
cellor. «/o^bMOfiv.GiXtel^5Bing.5; 
see  1  M.&M.  82. 

2.  There  cannot  now  be  any  en- 
rolment under  5  Geo.  2.  c  80.  Kbj^ 
V.  Ocodwmy  6  Bing.  576. 

3.  An  application  to  the  Court  for 
an  order  to  enrol  the  proceedings, 
under  6  Geo.  4.  c.  16.  s.  06.,  must  be 
on  petition.  Assignees  who  refuse, 
at  the  request  of  parties  interested, 
to  enrol  proceedings,  which,  before 
the  6  Geo.  4.  c.  16.,  they  were  bound 
to  produce  on  a  subpcena  duces 
tecum,  refuse  at  the  peril  of  costs. 
Ex  parte  Johnstone^  I  Mont.&  Maca. 
82. 


Digitized  by  VjOOQIC 


DIGESTED   INDEX- 


465 


EQUITABLE  MORTGAGE. 

1.  Where  an  equitable  mortgagee 
aoplies  for  leave  to  bid  at  the  sale 
or  the  mortgaged  premises,  the  ordi* 
nary  and  proper  practice  is,  that  he 
should  pay  the  costs  of  the  order. 
Ex  parte  nobinsmi^  I  Mont.  &  Maca. 
261. 

2.  Under  6  Geo.  4.  c.  16.  s.  65.» 
the  equitable  mortea^ee  of  a  bank- 
rupt tenant  in  tail  is  entitled  to 
have  his  lien  made  good  as  against 
the  fee  simple  of  premises  of  which 
the  bankrupt  was  seised  as  tenant 
in  tail.  Ex  parte  Wise^  1  Mont.  & 
Maca.  65. 

S.  An  equitable  mortgagee,  by 
deposit  of  deeds  without  writing, 
exempted  from  paying  the  costs  of 
his  petition,  the  mortgagor  having 
subsequently  written  a  letter  direct- 
ing him  to  hold  the  deeds,  after 
pajrment  of  his  own  mortgage,  for  a 
second  mortgagee.  Ex  parte  Beid^ 
1  Mont.  8t  Maca.  114v 


EVIDENCE. 

1.  Letters  found  in  the  bankrupt's 
possession  are  evidence  to  shew 
that  he  received  information  that 
the  fact  mentioned  in  the  letters 
took  place.  Cottony.  James^  I  Moody 
&  M.  277. 

2.  Section  92  has  not  a  retrospec- 
tive operation.  Key  v.  Gooawin, 
6  Bing.  576.  iCey  y.  Ow*,  ^  M.  & 
P.  720. 

JSee  Act   of  Bankrxjptcy.      As- 
signees. F&AUDs,  Statute  of. 


EXAMINATION. 

1 .  Where  a  party,  brought  before 
commissioners  q£  bankrupt,  and 
examined  by  them  with  a  view  to 
ascertain  whether  the  bankruptcy 
had  been  concerted  between  tnem 
and  the  bankrupt,  and  how  the  stock 
of  the  latter  had  been  disposed  of, 
was  asked  with  what  intention  he 
believed  the  bankrupt  had  come  to 
him  on  a  certain  day  before  the 
docket  was  struck;  to  which  he 
answered,  that  he  did  not  know  the 
bankrupt's  intention,  and  did  not 
know  what  to  say  as  to  his  belief: 
Held,  that  the  question  was  not 
material^  and  that,  therefore,  al- 
though the  answer  might  not  be 
satisfactory,  the  commissioners  had 
not  authority  to  commit  the  party. 
Ex  parte  Bancier,  7  B.  &  C.  673. 

2.  A  bankrupt,  under  examina- 
tion, being  asked,  whether  the  state- 
ments  contained  in  a  written  paper, 
produced  and  shewn  to  him,  were 
true  statements  ?  demurred  to  the 
question,  on  the  ground  that  his 
answer  might  expose  him  to  a  cri- 
minal prosecution,  and  was  com- 
mitted for  not  answering:  Held, 
under  the  circumstances  of  the  case, 
that  the  bankrupt  was  entitled  to 
demur  to  a  question  in  so  general  a 
form.  Ex  parte  ISrby,  1  Mont.  & 
M.212. 


EXECUTION, 

1.  The  sheriff  having,  under  a/m . 
fcuiias,  issued  at  the  suit  of  a  judg- 
ment creditor,  seized  the  goods  ofa 
bankrupt,  which  the  assignees  claim- 
ed, the  Court  stayed  the  return  of 
ihe^fierifacias  until  the  sheriff  should 
be  indemnified.  The  assignees  of 
the  bankrupt,  in  their  own  name,  and 
I  1  4 
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not  in  their  character  of  assignees, 
brought  trespass  against  the  sheriff 
and  execution  creditor  for  seizing 
the  goods,  which  consisted  of  the 
stock  on  a  farm  which  had  belonged 
to  the  bankrupt.  On  the  issuing  of 
the  commission,  the  assignees  took 
possession  of  the  farm,  managed  it 
for  the  benefit  of  the  creditors,  and 
purchased  additional  stock  and 
nurming  utensils,  and  they  had  con- 
tinued in  possession  several  months 
before  the  goods  were  seized  by  the 
sheriff  under  the  fieri  fadaa.  The 
Court  refused  to  stay  the  proceed* 
ings  in  the  action  of'^trespass.  Ber- 
neuconi v.FoMroiker,  7  B,  A  C.  S79. 

2.  Where  a  creditor  obtained 
judspnent  by  nil  dieit  against  a 
trader,  and  thereupon  issued  Bfi^fii. 
under  which  the  sheriff  seized  the 
goods  of  the  trader,  who  afterwards 
and  before  the  goods  were  sold 
committed  an  act  of  bankruptcy, 
upon  which  a  commission  issued, 
and  he  was  duly  declared  a  bank- 
rupt,  of  which  the  sheriff  had  notice ; 
but,  nevertheless,  sold  the  goods, 
and  paid  over  the  proceeds  to  the 
execution  creditor:  Held,  that  he 
was  not  justified  in  paying  over  the 
money,  and  was  liable  to  be  sued 
for  it  by  Ae  assignees  in  an  action 
for  money  had  and  received.  Quaere, 
Whether  the  sheriff  was  justified  in 
selling  the  goods  afler  notice  of  the 
bankruptcy?  Noiley  v.Buck^  8B. 
&  C.  160. 

3.  A  sheriff,  who  takes  in  execu* 
tion  the  goods  of  a  bankrupt,  is 
liable  in  trover  to  his  assignees, 
although  he  has  no  notice  of  the 
bankruptcy,  and  a  commission  has 
not  been  sued  out  at  the  time  of 
execution.  Price  v.  Helyary  4  Bing. 
597.  and  1M.&P.  541. 


EXECUTION  CREDITOR. 

1.  The  seizure  of  the  debtor's 
^oods,  and  the  conversion  of  them 
mto  money,  extinguishes  the  debt, 
so  as  to  entitle  the  execution  cre- 
ditor to  the  proceeds,  if  such  coq« 
version  is  before  the  bankruptcy. 
Diet.  Bayley,  J.  Marland  r.  PeUtM, 
8B.&C.722. 

2.  If  execution  is  issued  on  a 
judgment  on  a  warrant  of  attorney ; 
but  the  goods  are  not  sold,  as  the 
defendants  from  time  to  time  made 
payments  to  the  officer  of  the 
sheriff  to  whom  the  whole  balance 
is  paid  on  the  day  before  an  act  of 
bankruptcy  is  committed,  and  the 
officer  pay  the  sum  directed  to  be 
levied  to  the  sheriff  on  the  next  day, 
the  execution  creditor  is  entitled  to 
the  proceeds.  Markmd  v.  PeU/tOL 
8B.&C.722. 

S.  Section  108.  extends  to  an 
execution  on  a  final  judgment  after 
ajudraient  by  default.  Cwmmm  v. 
Frtf/:j^6Bing.504. 

4.  If  the  goods  are  sold  by  the 
sheriff,  the  execution  is  valici^ 
although  the  act  of  bankruptcy  is 
committed  before  the  return  of  the 
writ.  Higginey. M^Adam^^ YM.l. 


FEES  TO  COMMMISSIONERS. 
See  CoMMissiONSBS. 


FORGERY. 

See  DSBT  PROVBABLE. 


FRAUDS,  STATUTE  OF. 

1.  If  a  promise  after  die  bank- 
ruptcy be  without  date,  it  has  been 
doubted  whether  the  actual  date  can 
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be  supplied  by  paroL     HMeri  v. 
Mareau,  2  Carr.  &  P.  (N.P.)  5S0. 

2.  If  a  promise  after  the  bank- 
ruptcy to  pay  a  debt  be  only  by  the 
signature  of  an  initial  letter,  semble 
that  it  is  not  a  sufficient  signature. 
Hubert  v.  MareaUy  2  Carr.  &  P. 
(N.P.)  530. 


FRAUDULENT   COMMISSION. 
See  Concerted  Commission. 


FRAUDULENT  CONVEYANCE. 

If  a  sum  on  bond  is  due  to  the 
wife  of  a  trader,  and  settled  in  trust 
by  a  post  nuptial  settlement  upon 
the  wife,  the  settlement  is,  by  the 
old  bankrupt  statute,  void  as  against 
the  assignees  under  a  commission 
against  the  husband.  Wambwell 
v.Lavor^  2  Sim.  360. 

See  Act  of  Bankruptcy,  5,  6. 


GUARANTEE. 
See  Surety. 


HABEAS  CORPUS. 

1.  The  Vice-Chancellor  seems  in 
one  case  to  have  discharged  on 
habeas  corpus.  Ex  parte  m^Gee^ 
6Madd.206. 

2.  A  bankrupt,  brought  up  by 
habeas  corpus,  is  not  to  be  dis- 
charged because  the  return  to  the 
writ  sets  forth  the  warrant  of  com- 
mittal imperfectly,  and  in  such  a 
case,  the  Lord  Chancellor,  before  he 


enters  upon  the  question  of  the 
validity  of  the  committal,  will  ascer- 
tain whether  the  warrant  is  truly 
set  forth  in  the  return,  and  if  it  is 
not  so  set  forth,  he  will  order  the 
return  to  be  amended.  In  re  Pdwer, 
2  Russ.  588. 

8.  A  witness  summoned  by  com- 
missioners under  6  Geo.  4.  c.  16. 
S.88.,  being  required  and  having 
revised  to  read  certain  entries  in  a 
ledger,  to  which  he  had  previously 
referred  during  his  examination,  but 
which  he  had  not  been  called  upon 
to  produce,  was  committed  by  them 
for  refusing  to  answer  a  question : 
Held,  that  the  warrant  was  bad  in 
substance  and  in  form,  the  request 
to  read  not  being  a  question.  Ex 
parte  leaaCf  1  Mont.  &  Maca.  28. 

4.  Upon  a  commitment  for  re- 
fusing to  sign,  the  conclusion  should 
be  that  he  be  committed  until  he 
sign;  and  if  the  conclusion  is  *<  until 
he  shall  submit  himself,  and  full 
answer  make  to  the  satisfaction  of 
the  commissioners  to  all  such  que*- 
tions  as  shall  be  put  to  him,  and  sim 
and  subscribe  his  examination,"  the 
warrant  is  defective,  and  the  pri- 
soner entitled  to  his  discharge.  £x 
parte  Leake^  9  B.  &  C.  285. 

5.  Where  a  partv,  committed  by 
commissioners  of  bankrupt  for  not 
answering  to  their  satisfaction, 
wishes  to  be  again  brought  before 
them,  he  must  bear  the  expence  of 
that  proceeding.  Ex  parte  Baxter, 
8B.&C.844;  1  Mont.&Maca.  16. 

6.  The  warrant  of  commitment  of 
a  bankrupt,  being  by  mistake  dated 
the  2d  March,  instead  of  the  2d  of 
February:  Held,  that  this  is  not 
such  an  error  as  can  be  amended 
under  the  18th  section  of  Geo.  2. 
C.80.  £xparteJlf(70e,6Mad.2O6. 

See  Commitment.    Mortgage,  L 
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INDIA- 

In  9G.4,  c.7d*  eotided  ^  im  act 
to  provide  fpr  the  relief  of  tniolveikt 
debtors  in  tbe  East  Indies,  until  tbt 
1st  of  March  188d»**  there  are  some 
enactments  respecting  bankruptcj 
which  are  desemng  notice;  they 
will  be  found  in  section  18  to  sec^ 
tion  82«-*«the  margifial  notices  of 
which  sections  are  as  foUows  >-*- 

Sect.  18.  The  filing  a  petition 
of  an  insolrent  in  the  court  in 
India  to  be  accounted  an  act  of 
bankruptcy* 

Sect.  13*  Commission  may  issue 
on  certifieate  of  proof  of  debt,  by 
an  Indian  creditor  before  Insolvent 
Court, 

Sect.  14.  Assignees  protected  for 
acts  done  prior  to  the  eommission  of 
bankruptcy. 

Sect.  15.  Creditors  whose  debts 
have  been  allowed  in  Court  to  re- 
ceive equal  dividend  with  creditors 
under  any  commission  of  bank- 
ruptcy. 

Sect.  16*  As  to  surrender  of  per- 
sons declared  bankrupt  upon  filing 
petition  to  the  Court  only. 

Sect.  17*  Creditors  and  commis- 
sioners may  sign  certificate  of  bank- 
rupt, &c. 

Sect.  18.  No  Indian  creditor  to 
vote  in  the  choice  of  assisneest  ex- 
cept petitioning  creditor  if  resident. 

Sect.  19-  Partnership  creditcMrs. 

Sect.  20.  Notices  to  be  inserted 
in  the  Gazettes  of  the  presidencies 
and  in  the  Ixmdon  Gaaette. 

Sect.  81.  Production  of  the  Lon- 
don Gaaette  containing  such  notice 
to  be  sufficient  evidence. 

Sect.  22.  When  no  commission  of 
bankruptcy  shall  issue,  assignees  ap- 
pointed by  the  Court  may  administer 
estate. 


INDICTMENT.    PENDENCY 
OF. 

The  pendency  of  an  indictment 
is  not  a  ground  for  deferring  the 
hearing  of  a  petition  to  snpersede 
a  commission  of  bankrupt,  if  the 
parties  indicted  do  not  object  to 
proceed.  Ex^wtteBroml^ylMonU 
&  Maca.92. 


INFANT. 

A  commission  against  an  infant 
is  void  at  law.  ffBrim  v.  Cmnriey 
8C.&P.28S. 


INJUNCTION. 
See  Jurisdiction,  8.  5. 


INTEREST. 

].  Interest  at  twenty  per  cent, 
cannot  be  recovered  on  the  com- 
mon money  counts,  unless  the  com- 
missioners have  settled  an  account, 
and  charged  the  assignee  with  inte- 
rest. Berti^ard  v.  jffindl,  1  C.&  P. 
373. 

8.  The  13Sd  sect,  of  the  6  Geo.  4. 
c.  16.  as  to  the  allowance  of  interest 
to  simple  contract  creditors,  is  not 
retrospective.  £x  parte  Shepard^ 
1  Mont.  &  Maca.  67. 
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IRRELEVANCY. 

A  petition  for  the  payment  of 
costBf  previously  ordered,  which 
stated  additional  allegations :  Held 
to  be  irrelevant.  Ex  parte  HinUm^ 
1  Moot.  &  Maca.  £07. 


INSOIPVENT. 
See  IvDiA. 


ISSUE. 


1.  If,  upon  hearing  a  petition  to 
supersede  (at  fraud  in  concocting  a 
trading  and  petitioning  creditor's 
debt,  the  Court  requires  further 
investiffation,  and  an  issue  would  not 
do  justice  to  all  parties  interertedi 
without  occasioning  great  expence 
and  great  conmlexity  in  the  pro* 
ceedings,  the  Conrt  will  prefer  a 
reference  to  the  commissioners.  £x 
parte  Hudson^  2  Russell,  457. 

2.  If,  upon  petition  to  supersede 
for  fraud  in  conooctinff  a  trading 
and  petitioning  creditor  s  debt,  and 
praymg  costs  a^^nnst  several  per- 
sons, an  issue  is  directed,  such 
directions  ought  to  be  given  as  to 
give  each  person  interested  an 
opportunity  of  protecting  himself 
at  the  trial.  £x  parte  Hudioth 
2  Russell,  457. 


ISSUING  COMMISSION. 

See  Commission. 

A  covenant  not  to  sue,  arrest, 
implead,  or  prosecute  a  debtor,  or 
his  goods  or  chattels,  lands  or  tene- 


ments, on  account  of  a  debt,  ex- 
tends to  die4s8uing  of  a  commission, 
niiioh  is  a  swedes  of  suit  and  pro- 
ceeding agamst  the  goods  of  the 
bankrupt.    SwutU  y.  jSbnooodf  9  B. 


JUDGMENT  CREDITOR. 

A  bill  in  equity  does  not  lie  by 
the  assignees  of  a  bankrupt  against 
a  judgment  creditor  and  the  sheriff 
for  monies  levied  under  an  execu- 
tion upon  ajudgment  by  nil  dicitn 
MUcketty.  KnaU,  1  Sim.  497* 


JURISDICTION. 

1.  The  lease  of  a  house  belonging 
to  the  bankrupt  having  been  sold 
by  auction  under  the  usual  order, 
the  Court  directed  the  assignees  to 
execute  an  assignment,  and  the 
bankrupt  to  deliver  up  possession 
to  the  purchaser :  Upon  refusing  to 
comply,  the  bankrupt  was  ordered 
to  be  committed.  £x  parte  JSatdltfW, 
1  Mont.  &  Maca.  115. 

2.  Where  a  party  has  presented  a 

f>etition  in  bankruptcy,  seeking  re- 
ief  and  benefit  under  a  commission, 
in  respect  of  a  particular  transac- 
tion, he  was  restrained  by  an  order 
of  the  Court  from  puttmg  in  issue 
the  validity  4>f  the  commission,  in 
an  action  commenced  against  him 
by  the  assignees  in  respeot  of  -the 
same  transacdoa.  Ex  parte  iliMiir- 
«tM,  1  Mont.&  Maca.  177. 

S.  There  is  no  settled  rule  of  the 
Court  to  prevent  the  Lord  Chan- 
cellor from  rehearing  a  petition  of 
appeal  in  bankruptcy.  Ex  parte 
Baker,  1  Mont.  &  Maca.  279. 
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4.  The  Court,  sitting  in  bank- 
iruptcy,  has  no  jurisdiction  to  direct 
that  the  personal  representative  of 
a  deceased  assignee  shall ,  account 
fbr  the  personal  estate  of  the  bank- 
rupt in  nis  hands.  Ex  parte  Ctxnoe^ 
1  Mont.&  Maca.  281. 

5.  Where  A.,  having  proved  a 
debt  under  a  commission  against  B., 
brought  an  action  and  obtained 
judgment  against  B.  for  the  amount 
so  provedi  a  sum  attempted  to  be 
proved,  and  other  sums  advanced 
after  the  bankruptcy,  and  upon  this 
judgment  sued  out  execution,  and 
caused  property  of  B.,  in  the  pos- 
session of  his  assignees,  to  be  taken 
in  execiution,  the  Court  ordered  the 
execution  to  be  withdrawn  altoge- 
ther: Quaere,  whether  the  Court 
would  have  so  interfered  if  the  judg- 
ment and  writ  of  execution  had  not 
included  the  sum  proved  under  the 
commission.  £x  parte  Chambers^ 
1  Mont.&  Maca.  ISO. 

See  PftocBBDiNos  in  Bankruptcy. 
Commissioners. 


KEEPING  HOUSE. 
See  Act  or  Bankruptcy,  12  to  19. 


LESSEE. 

If  a  lease  is  delivered  up  by  the 
lessee,  in  pursuance  of  6  G.  4.  c.  16. 
8. 75.,  it  does  not  operate,  by  rela- 
tion, as  a  surrender  of  the  lease 
from  the  date  of  the  commission. 
Tudi  V.  Fyson,  6  Bing.  330. 


LIEN. 

See  Execution  Creditor. 

L  It  seems  that  there  is  not  any 
lien  by  a  stereotype  printer  on 
the  plates  for  his  general  balance. 
Bleaden  v.  Haneodt^  1  Moody  &  M. 
466. 

2.  Whether  a  printer  who  has  a 
general  lien  on  stereotjrpe  plates 
has  a  right  to  sell  has  been  doubted. 
Bleaden  v.  Htmcodi^  1  Moody  &  M. 
466. 

3.  As  between  debtor  and  cre- 
ditor the  doctrine  of  lien  is  so 
equitable  that  it  cannot  be  favoured 
too  much,  but  as  between  one  class 
of  creditors  and  another  there  is 
not  the  same  reason  for  favour.  Per 
Best,  C.  J.  Jacobs  v.  Laiowr^  5  Bing. 
130. 

4.  Section  108.  comprises  every 
species  of  judgment,  except  judg* 
ment  after  verdict,  trial  W  the  re- 
cord, and  on  demurrer.  D.  Tindal, 
C.  J.  Cummm  v.  Wel^ntiy  6  Bing. 
501. 


LIME  BURNER. 
See  Trading,  3,  4. 5.  ?• 


LIMITATION  OF  ACTIONS. 
See  Assignees. 

1.  A  debtor  to  a  bankrupt,  when 
sued  by  his  assignee,  cannot  set  up 
the  statute  of  limitations  as  an  ob* 
jection  to  the  petitioning  creditor's 
debt.  Mavor  v.  Pyne,  2  C.  &  P. 
(N.P.)91. 

2.  An  acknowledgment  of  a  debt 
by  one  of  two  partners,  made  after 
he  has  obtained  his  certificate,  is 
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Dot  sufficient  to  take  the  case  out  of 
the  statute  of  limitations,  so  as  to 
charge  the  other  partner.  Martin 
V.  .SWc^,  3C.&F.  83. 


LYING  IN  PRISON. 
See  Act  of  Bankruptcy,  20,  21. 


MEMBER  OF  PARLIAMENT. 
See  Act  of  Bankruptcy,  26. 


MESSENGER. 

1.  The  27th  section  of  6  Geo.  4. 
c.  16.  does  not  give  power  to  break 
open  all  houses,  &c.  where  the 
bankrupt's  property  is  reputed  to 
be,  but  only  any  house,  &c.  of  the 
bankrupt's.  Per  Bayley,  J.  Edge 
V.  Parker^  8  Banu  k  C.  700. 

2.  The  messenger,  under  a  com- 
mission of  bankrupt,  may  recover 
from  the  petitioning  creditor  his 
fees  for  his  services,  before  the 
party  be  declared  a  bankrupt, 
though  the  party  was  since  declared 
a  bankrupt,  and  the  roessenger*s  bill 
ordered  by  the  commiteioners  to  be 
paid  by  the  assignees  out  of  the 
estate.  Burwoodv.  Kani^  2  C.&  P. 
(N.P.)  123. 


MORTGAGE, 

1 .  A  solicitor,  summoned  as  a  wit- 
ness by  commissioners,  under  the 
6  G.  4.  c.  16.  ss.  33,  34.  to  produce  a 
mortgage  deed  of  the  bankrupt's 
property,  refused  to  produce  such 
deed,  and  was  committed  by  them 


for  not  answering  satisfactorily: 
Held,  that  the  warrant  was  defective 
in  form,  and  that  the  conunitment 
ought  to  have  been  for  not  pro- 
ducing. All  documents  required  to 
be  produced  should  be  described 
in  the  body  of  the  summons,  pre- 
viously to  such  summons  being 
signed  by  the  commissioners.  Ex 
parte  Ftiwd,  1  Mont.  &  Maca.  269. 

2.  If  a  mortgagor,  m  possession, 
become  bankrupt,  and  the  mort- 
gagee give  notice  to  the  tenants  to 
pay  him  the  by-gone  rents,  a  pay- 
ment to  the  mortgagee  is  good 
against  the  assignees  of  the  mort- 
gagor. Pcpe  V.  Biggs,  BB.ScC.  245. 

3.  PajHfnents  agreed  to  be  made  by 
an  occupier  of  the  soil  under  a  parol 
licence  to  dig  earth  and  make  bricks, 
are  in  the  nature  of  rent,  and  as 
such  a  mortgagee  of  the  premises  is 
entitled,  after  notice  in  the  usual 
manner,  to  all  sums  in  arrear  from 
such  occupier  at  the  time  of  the 
notice,  or  which  may  become  due 
afterwards.  Ex  parte  Hankeg, 
1  Mont.  &  Maca.  247. 


MUTUAL  CREDITS. 

Bankers  notes  bought  by  a  debtor 
after  the  banker  has  stopped  pay- 
ment, and  before  an  act  of  bank- 
ruptcy is  conunitted,  may  be  set 
off  in  an  action  by  the  assignees. 
Hawkins  v.  WkiUen,  10  B.  &  C.  217. 

See  Skt-oyf. 


MULTIFARIOUSNESS. 

The  petition  of  three  creditors 
for  an  order  to  prove  three  distinct 
debts  held  to  be  multifarious.   The 
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on  the  business  for  many  years  with 
the  stock  and  capital  which  existed 
at  the  time  of  the  bankruptcy,  and 
Uie  stock  and  capital  substituted  in 
the  usual  course  of  trade  for  such 
former  stock  and  cajpital,  aided  by 
the  expenditure  of  considerable 
sums  by  C:  Held,  that  the  as- 
signees of  A.  were  entitled  to  three 
eighths  of  the  profits  which  had 
been  made  or  should  be  made  until 
the  concern  was  finally  wound  up, 
and  to  three  eighths  of  the  money, 
to  be  produced  by  the  sale  of  what 
remained  in  specie  of  the  capital 
and  stock ;  and  that  A.'s  proportion 
of  the  profits  was  not  to  be  lessened, 
nor  the  proportion  of  C.  to  be  in- 
creased in  respect  of  the  debt  which 
A.  owed  to  the  partnership,  or  of 
the  money  which  C.  brought  into 
the  business  bejrond  his  share  of 
the  original  capital.  Crawskay  v. 
CoUuu^  2  Russ.  S25. 

7,  An  agreement  to  share  the 
profits  of  a  member  of  a  firm  con- 
stitutes a  debt  proveable  against  the 
member  for  the  share.  £x  parte 
Dodgmm^  1  Mont.  &  M.  445. 


PAYMENT  PROTECTED. 

If  a  prisoner  obtain  a  day  rule  to 
receive  from  an  insurance  office  the 
amount  of  a  loss  by  fire,  and  a  cre- 
ditor, knowing  the  day  when  the 
money  was  to  be  paid,  press  for  and 
obtain  pa3rment  on  the  same  day, 
and  there  is  not  any  fraud,  the  pay- 
ment is  protected  by  6  Geo.  4.  c.  16. 
S.82.  Churchill  v.  Crease^  5  Ring. 
178. 


PETITION. 

See  Attestation.  Costs.  Prac* 
TICS.  Supersedeas.  Refer- 
ence to  Commissioners.  Hear- 
ing.   Indictment. 

1.  A  petition  for  the  payment  of 
costs,  previously  ordered,  which 
stated  additional  allegations:  Held, 
to  be  irrelevant.  Ex  parte  Hinton^ 
I  Mont.  &Maca.  207. 

2.  A  motion  cannot  be  made  to 
adjourn  a  petition  in  bankruptcy ;  a 
petition  in  the  bankruptcy  is  neces- 
sary for  that  purpose.  In  re  Ranfy 
and  Dale,  6  Mad.  252. 

S.  If,  upon  a  petition  to  supersede 
by  a  creditor,  where  judgment  on  a 
warrant  of  attorney  is  alleged  by 
the  respondents  to  have  arisen  out 
of  usurious  dealings,  which  the  pe- 
titioner denies,  the  validity  of  the 
debt  of  the  petitioner  ought,  in  the 
first  instance,  to  be  ascertained.  £x 
parte  Hudwnj  2  Russ.  456. 

4.  A  ^tition  presented  by  a 
bankrupt  m  person,  and  which  he 
appears  to  support,  may  be  signed 
by  him  and  need  not  be  attested, 
and  if  it  is  attested  by  a  person  who 
is  not  a  solicitor,  and  who  does  not 
state  himself  to  be  the  agent  of  Uie 
petitioner,  it  is  not  defective.  In  re 
Bruce,  4  Russ.  223. 

5.  An  application  to  the  Court 
to  vary  the  minutes  of  an  order 
before  they  have  been  settled  in 
the  secretary's  office  is  irreeular. 
Ex  parte  VUtery,  1  Mont.  &  Maca. 
485. 


I 


PETITIONING  CREDITOR. 

1.  Where  a  petitioning  creditor 
died  after  the  issuing  of  the  commis- 
sion,  and   before    adjudication,  it 
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was  ordered,  that  the  commissioners 
should  be  at  liberty  to  adjudicate 
upon  the  deposition  of  his  execu- 
tors. Ex  parte  Tanner^  1  Mont.  & 
Maca.  292. 
Jt  The  provision  in  the  statute 
.  requiring  an  affidavit,  on  striking  a 
docket,  that  the  party  is  bankrupt, 
is  directory  only,  and  the  commis- 
sion would  be  valid  without  any 
such  affidavit.  Simpson  v.  Sikesy 
6M.&S.  311. 

S.  The  correctness  of  the  bond 
given  on  striking  the  docket  cannot 
be  disputed  at  Nisi  Prius.  Folks  v. 
-Scttda^,  3C.&P.  232. 

4.  It  has  been  ruled,  that  if  a 
person,  who  is  not  the  petitioning 
creditor,  employ  an  attorney  to  sue 
out  a  commission  of  bankrupt  where 
no  effects  are  received  under  the 
commission,  he  is  liable  to  the  at- 
torney. Pocock  V.  Rttssen,  1  Moody 
&  M.  358. 

5.  The  assignees,  afler  the  trial 
of  an  action,  commenced  by  them, 
where  it  appeared  that  there  was 
not  a  sufficient  trading  to  support 
the  commission,  and  after  other  acts 
under  the  commission,  presented  a 
petition  to  have  the  commission 
superseded,  and  that  all  costs  and 
expences  incurred  might  be  paid 
by  the  petitioning  creditor :  Held, 
that  the  application  came  too  late, 
and  that  the  petitioning  creditor 
was  not  responsible.  Ex  parte 
Pauly  I  Mont.&  Maca.  185. 

6.  In  an  action  against  a  petition- 
ing creditor  under  a  former  com- 
mission, who  illegally  compounded 
with  the  bankrupt,  the  supersedeas 
of  the  former  commission  is  conclu- 
sive evidence  of  the  bankruptcy. 
Ledbetter  v.  Saliy  4  Bing.  623. 

?•  The  debt  of  the  petitioning 
creditor  must  be  found  innffieieni 
before  the  Lord  Chancellor  can 
order  a  new  debt  to  be  substituted 

Vol.  I. 


under  sect.  18.  6  Geo.  4.  c.  16. 
MuskeU  V.  Drummond,  10  B.&C.  161  • 
8.  Doubt  has  been  entertained 
whether  an  order  by  the  Lord  Chan- 
cellor substituting  a  new  petitioning 
creditor's  debtis  sufficient  to  support 
the  commission  in  an  action  com- 
menced by  the  assignees  against  a 
debtor  before  the  order  is  made. 
MuskeU  V.  Drummondy  10  B.  &  C. 
161. 


i      PETITIONING  CREDITOR'S 
I  DEBT. 

1.  Where  A.  deposits  with  B. 
goods  to  be  sold,  and  on  a  sale 
bein^  effected,  the  profits,  after  de* 
ducting  the  cost  price,  &c*  are  to 
be  eaually  divided  between  them ; 
but  the  loss,  if  any,  is  to  be  borne 
exclusively  by  A.;  if  B.  effect  a 
sale  and  receive  the  money,  the 
debt  due  from  him  to  A.  is  sufficient 
to  support  a  commission  of  bank* 
ruptcy  against  B.  Marson  v.  jBaV" 
beTf  1  Gow.  17. 

2.  It  has  been  agitated,  whether 
a  debt,  founded  upon  notes  of  a 
country  banker,  payable  on  demand, 
where  no  demand  had  been  made, 
is  sufficient  to  support  a  commis* 
sion ;  but  a  prior  debt  is  not  extin- 
guished by  such  notes  having  been 
given.  Simpson  v.  Sikea^  6  M.  &  S. 
295. 

3.  If  by  a  composition  deed  an 
insolvent  assign  to  four  trustees  all 
his  goods,  for  the  benefit  of  his  cre- 
ditors, provided  the  trustees  and 
the  creditors  on  or  before  a  given 
day  prove  their  debts,  if  reauired, 
and  execute  the  deed,  and  there  is 
a  covenant  by  the  trustees  and  cre- 
ditors that  they  will  not  arrest,  im- 
plead, or  prosecute  the  debtor,  or 
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any  of  his  goods,  chattels,  Undsv 
or  tenements,  on  account  of  their 
debts,  and  on  such  suing  or  prose- 
cution Uie  deed  shall  be  a  discharge ; 
and  the  deed  is  executed  by  two 
only  of  the  trustees,  the  debt  of  a 
trustee  who  has  executed  it  is  ex- 
tinguished, and  he  cannot  sue  out 
a  commission  of  bankruptcy  on  it. 
Small  V.  Manoood,  9  B.&  C.  SOa 

4.  If  the  deposition  of  the  peti- 
tioninff  creditor*s  debt  is  as  indorsee 
of  a  bill  of  exchange,  it  is  not  suffi- 
cient unless  it  i^pears  that  the  bill 
was  outstanding  against  the  bank- 
rupt before  the  act  of  bankruptcy, 
ii^v.  Cbo*,  2M.&P.  7S0. 

5.  It  has  been  ruled,  that  a  debt 
for  money  lent  on  mortgage,  pay- 
able aAer  six  month's  notice,  such 
notice  not  to  expire  before  a  cer- 
tain day,  is  a  good  petitioning  cre- 
ditor's debt,  without  any  notice 
given,  and  more  than  six  months 
before  the  certain  day.  HiU  v. 
Harris^  1  Moody  &  M.  448. 

6.  If  a  party  agree  to  take  a 
work  which  is  to  be  published  in 
eighteen  months,  at  intervals  of  two 
months,  the  debt  due  for  the  num- 
bers delivered  is  sufficient.  Mayor 
y.  Payne,  2C,&P.  91. 

7.  Under  6  Geo.  4.  c.  16.  s.  127.  the 
assignees  under  a  second  conmiis- 
sion,  where  the  bankrupt  has  not 
paid  \58.  in  the  pound,  take,  from 
the  date  of  the  assignment,  a  pre- 
sent vested  interest,  by  operation 
of  law,  in  all  future  estate  acquired 
by  the  bankrupt.  A  bankrupt, 
under  such  circumstances,  although 
he  has  obtained  his  certificate  un- 
der the  second  commission,  cannot, 
as  a  petitioning  creditor,  issue  a 
commission  of  bankrupt.  Ex  parte 
JRobituony  1  Mont.  &  Maca.  44. 

8.  Taxed  costs  upon  a  judgment, 
as  in  case  of  a  nonsuit,  under  a  rule 
of  Court,  do  not  constitute  a  good 

13 


petitioning  creditor*  s  debt.  Such 
costs  are  recoverable  only  by  at- 
tachment, in  the  nature  of'^an  exe- 
cution. £x  parte  Stevenson^  1  Mont. 
&  Maca.  262. 


PLEADING. 

If  a  declaration  on  a  bill  of  ex- 
change states,  that  it  was  indorsed 
to  the  plaintiffs  as  the  surviving 
assignees  of  a  bankrupt  after  the 
bankruptcy,  the  plaintiffs  must 
prove  that  the  bill  was  indorsed  to 
them,  aflerthe  bankruptcy,  BBturvw- 
ing  assignees.  JBamiscani  v.  Ihike 
cfArgyle,  SC.&P.  29. 

See  Action. 


PLEA  OF  BANKRUPTCY. 

1.  A  plea  of  plaintiff's  bankruptcy 
must  state  the  trading,  and  all  the 
particulars  necessary  to  lead  to  the 
issuing  of  a  commission,  and  aver 
positively  that  the  party  wat  a  bank- 
rupt ;  a  plea,  therefore,  only  alleg- 
ing the  commission  under  which  he 
was  duly  found  and  adjudged  a 
bankrupt,  held  insufficient.  Gwm- 
ness  V.  CarroUy  2  M.&  Ry.  132. 

2.  If  a  plea  is  delivered  without 
a  notice,  and  upon  the  clerk  disco- 
vering that  he  had  omitted  to  give 
notice,  he  gets  the  plea  back,  and 
before  the  expiration  of  the  time 
for  pleading,  he  delivers  a  fresh  plea 
with  a  notice,  it  is  too  late.  Law- 
rence V.  Crowder,  3  C.  &  P.  230. 

3.  A  general  plea  of  bankruptcy 
under  the  statute  must  pursue  the 
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termg  of  the  statute,  and  conclude 
to  the  country.  Shem  ▼.  GarreH, 
6  Bing.  686. 


POLICY  OF  ASSURANCE. 

If  a  trader  effect  a  policy  of 
assurance  on  his  life,  and  assign  it 
to  a  creditor,  and  the  creditor  do 
not  give  notice  to  the  office,  and 
the  office  neither  requires  notice  to 
be  given  to  give  effect  to  the  validity 
of  assignments,  nor  recognizes  sued 
notice  when  given,  the  interest  in 
the  policy  passes  to  the  assignees 
under  the  commission*  Williams 
V.  l^arp,  2  Sim.  259. 


PRACTICE. 
See  Supersedeas. 


PREFERENCE. 

See  Act  of  Bankruptcy,  7.  to  11. 

1.  A  trader  stopped  pajrment  ge- 
nerally on  the  5th  of  January,  and 
on  the  evening  of  the  6th  sent  a  100^ 
note  to  a  particular  creditor,  saying 
it  was  to  help  him  over  his  pay- 
ments: Held,  that  such  a  trader, 
afterwards  becoming  bankrupt,  his 
assignees  might  recover  the  money 
in  assumpsit,  although  it  appeared 
that  at  the  time  of  payment  a  bill 
for  a  larger  amount  was  becoming 
due,  which  had  been  accepted  by 
the  creditor  for  the  bankrupt's  ac- 


commodation, and  for  which  he  had 
promised  to  provide ;  and  that  the 
creditor  could  not  be  considered  as 
the  agent  of  the  bankrupt  to  pay 
the  money  for  the  bill,  because  he 
being  a  party  to  it,  the  payment 
operated />ft>  ktnio  in  his  discharge. 
GuthHe  V.  Crossley,  2  C.  &  P.  (N.P.) 
801. 

2.  If  country  bankers  in  embar- 
rassment, and  after  they  have 
stopped  payment,  deliver  to  their 
London  banker,  upon  the  faith  that 
assistance  will  be  given  by  him, 
bills  and  notes  of  such  an  amount 
that,  if  assistance  is  not  given,  the 
bank  must  fail,  and  such  assistance 
is  not  given,  it  is  a  preference, 
although,  at  the  time,  there  is  not 
any  contemplation  of  an  act  of 
bankruptcy.  Simpson  v.  Sikes^ 
6M.&S.316. 

3.  It  has  been  ruledf  that  a  frau- 
dulent gift  of  money,  in  contempla- 
tion of  insolvency,  may  be  avoided 
by  the  assignees.  Abell  v.  Danielle 
lMoody&M.371. 

4.  Ira  trader,  to  enable  him  to 
complete  a  large  order  from  the 
East  India  Company,  borrow  money 
upon  an  a^preement  that  the  lender 
shall  receive  from  the  East  India 
Company  the  money  to  become  due 
for  the  order,  and  repay  himself, 
and  at  the  time  of  the  loan  the 
lender  knows  the  trader  to  be  in 
insolvent  circumstances,  and  before 
the  money  is  due  ftom  the  East 
India  House,  the  trader  is  several 
times  arrested  and  bailed  by  the 
lender ;  and  the  money  is  received 
by  the  lender  and  applied  by  him 
in  discharge  of  the  loan  without 
notice  of  an  act  of  bankruptcy,  it  is 
not  a  fraudulent  preference.  Hunt 
V.  Mortimer,  10  B.  &  C.  44. 
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PROCEEDINGS  IN  BANK- 
RUPTCY. 

1.  Diet.  Best,  C.J.  Mayor  v.  Pyne^ 
2C.&P.92.  1  wish  it  never  was 
competent  in  a  Court  of  Nisi  Prius, 
to  dispute  the  proceedings  in  bank- 
ruptcy ;  it  would  be  much  better  to 
petition  the  Court  of  Chancery. 

2.  Proceedings  in  bankruptcy  are 
not  proceedings  in  equity.  Crowder 
V.  DavieSs  S  Y.  &  J.  4S3. 

3.  A  demurrer  does  not  lie  to  a 
bill  by  assignees,  on  the  ground  that 
it  does  not  state  the  suit  to  be  in« 
stituted  with  consent  of  the  credi- 
tors or  of  the  commissioners.  Jones 
V.  Yates,  S  Y.  /t  J.  373. 

4.  An  application  to  the  court 
for  an  order  to  enrol  the  proceed- 
ings, under  6  Geo.  4.  c.  16.  s.  96., 
must  be  on  petition.  Assignees  who 
refuse,  at  the  request  of  parties 
interested,  to  enrol  proceedings, 
which,  before  the  6  Geo  4.  c.  16., 
they  were  bound  to  produce  on  a 
subpoena  duces  tecum,  refuse  at  the 
peril  of  costs.  Ex  parte  Johnstone, 
1  Mont.  &  Maca.  82. 


PROOF. 

1.  The  statute  49  G.  3.  c.  121. 
«•  14.,  which  enacts  that  creditors 
who  shall  have  brought  an  action 
against  the  bankrupt  shall  not  be  at 
liberty  to  prove  under  the  com- 
mission without  relinquishing  such 
action,  extends  to  prevent  a  cre- 
ditor who  is  suing  two  partners, 
from  proving  his  debt  under  a 
separate  commission  issued  against 
one.  Blannin  v.  Taylor,  I  Gow.  199. 

2.  Where  a  creditor  is  disabled 
by  age  and  imbecility  of  mind  from 
proving,  by  his  own  oath,  a  debt 


against  the  estate  of  a  bankrupt, 
the  commissioners  will  be  directed 
to  admit  the  proof  upon  such  evi- 
dence as  shall  be  satisfactory  to 
them,  though  the  debt  be  of  con- 
siderable amount.  Ex  parte  Clarke^ 
2  Russ.  575. 

Consequence  (f. 
See  Election. 


PUIS  DARREIN  CONTINU- 
ANCE. 

See  Certificate,  9. 


PURCHASER. 

A  bond  fide  purchaser,  for  ready 
money,  of  goods  sold,  after  an  act 
of  bankruptcy,  without  notice,  is 
entitled  to  retain  them  under  a  com- 
mission which  issues  within  two 
months,  if  the  assignees  do  not  re- 
pay the  money.  HiU  v.  FameU^ 
9B.&C.  45.  ' 

See  Reputed  Owner. 


RECEIVER. 

A  receiver,  who  had  omitted  to 
account  regularly,  became  bank- 
rupt, being  indebted  to  the  trust 
estate  in  a  large  sum  ;  and  for  some 
time  no  steps  were  taken  to  have 
his  accounts  duly  passed  :  Held, 
that  under  the  particular  circum- 
stances of  the  case,  his  sureties 
were  not  liable  to  pay  interest  on 
the  balance  found  due  from  him, 
though  he  himself,  if  solvent,  would 
have  had  to  pay  such  interest. 
Dawson  v.  Raynes,  2  Russ.  466. 
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REFERENCE  TO  COMMIS- 
SIGNERS. 

A  reference  to  the  commission- 
ers, to  review  the  proof  of  the  trad- 
ing, and  of  the  petitioning  creditor's 
debt,  substituted  for  the  trial  of  an 
issue  as  to  the  validitv  of  the  com- 
mission. £x  parte  Hudson^  2  Russ. 
466. 


REHEARING. 

There  is  no  settled  rule  of  the 
Court  to  prevent  the  Lord  Chan- 
cellor from  rehearing  a  petition  of 
appeal  in  bankruptcy.  Ex  parte 
JSaAer,  1  Mont.  &  Maca.  279. 


RELATION. 

1.  Under  6  Geo.  4.  c.  16.  s.  81. 
where  the  computation  of  time  is  to 
be  from  an  act  done,  the  day  when 
such  act  is  done  is  to  be  included. 
Semhle  that  for  some  purposes  the 
Court  notices  the  fraction  of  a  day. 
Ex  parte  FarquhaVy  1  Mont.  & 
Maca.  7. 

2.  The  82d  section,  with  respect 
to  payments  afler  an  act  of  bank- 
ruptcy, has  a  retrospective  opera- 
tion. Churchill  v.  Crease,  5  Bing. 
180 ;  Terrinffton  v.  Hargreaves, 
5  Bing.  489. 

3.  It  has  been  ruled,  that  the 
delivery^  of  goods  upon  a  threat  of 
arrest  is  not  a  pa3rment  within  sec- 
tion 82.  Smith  V.  Moon^  1  Moody 
&M.  458. 

4.  A  bond  fide  purchaser,  for  ready 
money,  of  goods  sold,  af^er  an  act 
of  bankruptcy,  without  notice,  is 
entitled  to  retain  them  under  a  com- 
mission  which   issues  within    two 


months,  if  the  assignees  do  not  re- 
pay the  money.  HiU  v.  FameU, 
9B.&C.45.     • 

5.  If,  after  a  secret  act  of  bank- 
ruptcy by  a  trader,  a  bill  is  ac- 
cepted, at  three  months  date,  for 
his  accommodation,  and,  afler  the 
transaction,  but  in  the  course  of  the 
same  day,  it  is  agreed,  that  the 
trader  shall  sell  to  the  defendant 
some  property  as  security  for  the 
acceptance,  this  is  not  a  payment 
within  sec.  82.  Carter  v.  Breton^ 
6  Bing.  617. 

6.  Section  108,  as  to  invalidating 
judgments  although  for  a  valuable 
consideration,  has  a  retrospective 
operation.  Cummin  v.  Welrfard, 
6  Bing.  503. 

7.  The  word  dealings,  in  sect.  81., 
is  as  extensive  a  term  as  can  be 
used,  and  extends  to  payments  made 
by  the  bankrupt.  TucMr  v,  Barrow^ 
3C,&P.  88. 

8.  If  a  payment  is  made,  by  a 
partner  who  has  committed  an  act 
of  bankruptcy,  of  a  joint  debt,  to  a 
creditor  who  has  notice  of  the  act 
of  bankruptcy,  it  is  not  protected. 
Craven  v.  Edmonsony  6  Bing.  734. 

9.  A  purchaser  of  property  under 
a  commission  which  is  afterwards 
superseded  by  a  creditor,  is  not  pro- 
tected bv  sect.  87.  6  Geo.  4.  c.  16. 
against  the  claim  of  the  assignees 
under  a  subsequent  commission. 
GmUd  v.  Shoyery  6  Bing.  738. 

See  Release. 


RELEASE. 

If  a  creditor  execute  a  release 

while  he  is  in  prison,  but  afler  he 

has  committed  an  act  of  bankruptcy, 

but  a  commission  do  not  issue  until 

K  k3 
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after  the  expiration  of  twelve 
months,  the  release  is  void.  Mayor 
v./>t«,  2C.&P.96. 


REPUTED  OWNER. 

1.  If  A.  let  a  house  to  fi.,  with  a 
covenant  that  the  lease  shall  deter- 
mine on  B.  committing  an  act  of 
bankruptcy  on  which  a  commission 
of  bankrupt  should  issue ;  and  by 
another  deed  of  the  same  date,  A. 
grants  the  use  of  the  furniture  to  B. 
m  like  manner,  and  with  a  similar 
covenant,  to  allow  A.  to  resume  the 
possession  of  the  furniture  on  the 
commission  of  an  act  of  bankruptcy. 
If  B.  become  bankrupt,  and  the  jury 
find  that  B.  was  the  reputed  owner 
of  the  furniture,  it  will  pass  to  the 
assignees,  notwithstanding  these  co- 
venants. And  if  it  be  proved  on  the 
one  side  that  several  of  the  servants 
of  B.,  and  many  of  his  customers, 
knew  that  the  goods  belonged  to  A., 
and  on  the  other  side,  several  of  B.'s 
creditors  prove  that  they  considered 
the  goods  to  belong  to  B.,  and  gave 
him  credit  on  the  faith  of  them,  and 
that  he  acted  as  master  of  the  house, 
&C.,  it  will  be  for  the  jury  to  say 
whether  B.  was  held  out  to  tne  world 
as  the  owner  of  the  goods,  and 
obtained  credit  by  the  possession 
of  them.  HickenoMam  v.  Groves^ 
2C.&P.  (N.P.)4.92. 

2.  If  notice  of  the  assignment  of 
a  policy  of  assurance  on  a  life  is 
not  given  to  the  insurers,  it  re- 
mains, upon  the  bankruptcy  of  the 
assignor,  in  his  order  and  disposi- 
tion, although  the  office  do  not  re- 
quire notice,  and  keep  no  book  or 
registry  of  notices  which  might  be 
given.  WiUiams  v.  Thorpe  2  Sim. 
257. 


3.  If,  after  a  chariot  is  boyt  and 
paid  for,  and  after  it  is  finished,  the 
purchaser  direct  a  front  seat  to  be 
added,  but  the  coachmaker  beiiig 
slow  in  the  execution  of  the  addi« 
tion,  the  purchaser  sends  for  the 
chariot  six  or  seven  times,  and  the 
coachmaker  promises  to  Oliver  it ; 
and,  subsequently,  the  purchaser^ 
being  dissatisfied,  orders  the  cha- 
riot to  be  sold,  and  it  is,  according 
to  the  custom  (^  trade  in  such  case, 
standing  in  the  coachmaker's  ware- 
house n>r  that  purpose,  the  front 
seat  not  having  been  added,  when 
a  commission  issues  against  the 
coachmaker,  the  chariot  does  not 
pass  to  the  assignees.  Carruihen 
V.  Payne^  5  Bing.  270. 

4k  If  an  innkeeper  order  a  post- 
chaise  of  his  coachmaker,  who  lends 
him  an  old  chaise  till  the  new  chaise 
is  ready,  and  his  name  is  not  painted 
on  the  old  chaise,  it  is  not  in  the 
reputed  ownership  of  the  innkeeper. 
JVewpaH  v.  ffolUngSy  3  a&  P.  223. 

5.  Notice  of  an  assignment  of  a 
chose  in  action  must  be  given  to  the 
debtor  before  the  act  of  bisnkrupt<nr» 
to  prevent  the  assignees  title  atta«- 
ing.  D.Parke, J.  HwU v. Jforfuner, 
10B.&C.47. 

See  Short  Bills. 


RETROSPECTIVE   OPERA- 
TION. 


See  Annuity,  2.  Relation. 
STRucTiON  OP  Act. 


Con- 


SECOND  COMMISSION. 

1 .  Doubts  have  been  entertained 
whether  an  action  may  be 
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tained  for  a  debt  due  before  the 
commission,  against  a  certificated 
bankrupt  under  a  second  commis- 
sion, where  IBs.  has  not  been  paid. 
Eieke  v.  Nokes,  1  Moody  &  M.  SOS. 

2.  A  second  commission,  issued 
against  a  trader  before  a  former 
commission  has  been  disposed  of,  is 
a  nullity;  and  where  a  bankrupt 
obtained  his  certificate  under  a 
second  commission,  issued  under 
such  circumstances :  Held,  that  he 
was  not  entitled  to  be  discharged 
out  of  custody,  although  the  debt 
for  which  he  was  detained  was  con- 
tracted before  the  issuing  of  that 
commission.  TUl  v.  FFt£o»,  7  B. 
&  C.  684.. 


SERVANT. 

1.  A  person  engaged  as  a  tra* 
veller,  at  an  annual  salary :  Held, 
to  be  a  servant  or  clerk  within  the 
meaning  of  the  6  Geo.  4.  c.  16. 
s.  48.  £x  parte  Neal,  1  Mont.  & 
Maca.  194. 

2.  The  workmen  of  a  coach- 
Aiaker,  who  worked  by  the  piece, 
and  received  a  specified  sum  for 
each  particular  job  under  separate 
and  distinct  contracts,  and  where 
there  was  no  hiring  for  a  specific 
time,  held  to  be  servants  within  the 
meaning  of  the  6  Geo.  4.  c.  16.  s.  48. 
£x  parte  GrelUer,  1  Mont.  &  Maca. 
95. 


SET-OFF. 

1.  A.  kept  cash  with  M.&Co. 
bankers,  and  accepted  a  bill,  drawn 
by  one  of  the  partners  in  the  house 
of  M.  &  Co.,  and  indorsed  by  that 
partner  to  M.  &  Co.,  who  discounted 
ity  and  afterwards  indorsed  it  for 
value  to  S.   Before  the  bill  became 


due,  M.  &  Co.  became  bankrupts, 
having  funds  in  the  hands  of  S. 
more  than  sufficient  to  pay  the  bill, 
and  having  in  their  hands  money 
belonging  to  A.  When  the  bill  be- 
came due,  S.  presented  it  for  pay- 
ment to  A.,  who  havine  refused 
payment,  S.  paid  himself  the  amount 
out  of  the  funds  of  M.  &  Co.  re- 
maining in  his  hands,  and  delivered 
the  bill  to  their  assignees:  Held, 
in  an  action  brought  by  the  as- 
signees against  A.  as  acceptor  of 
the  bill,  that  there  had  been  before 
the  bankruptcy  a  mutual  credit  be- 
tween the  bankrupts  and  A.,  and 
that  the  latter  was  entitled  to  set 
ofi*  against  the  sum  due  to  the  bank- 
rupts on  the  bill,  the  debt  due  to 
him  from  M.  &  Co.  at  the  time  of 
their  bankruptcy.  BoUand  v.  Nash^ 
8B.&C.  105. 

2.  If  a  debtor  write  to  his  credi- 
tor, saying:  <'  Inclosed  please  to 
receive  two  bills,  value  1,740/., 
which  place  to  our  credit ;  and  we 
have  to  reouest  that  you  will  pay 
in  cash  ana  in  course  900/.  on  our 
account  to  Messrs.  Ransom  and  Co., 
bankers;  and  that  you  will  place 
the  balance,  when  discounted,  to 
our  credit  "  and  if  the  letter  arrive 
afler  the  creditor  has  stopped  pay- 
ment, and  the  creditor  do  not  pro- 
cure the  bills  to  be  discounted,  he 
cannot  set-off  any  part  of  the  pro- 
ceeds against  his  debt.  Buchanan 
V.  Findlay,  9  B.  &  C.  740. 

S.  If  bills  are  sent  by  a  debtor  to 
a  creditor  for  a  specific  purpose, 
the  creditor  cannot  apply  them  to 
another  purpose.  Buchanan  v. 
Findlay,  9  B.  &  C.  748. 

4.  A.  proved  a  debt  of  424/. 
against  the  separate  estate  of  B., 
and  died  before  B.  had  obtained 
his  certificate,  having  bequeathed 
to  B.  a  legacy  of  200/. :  Ordered^ 
on  the  petition  of  the  assignee,  that 
K  K  4 
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the  sum  of  20(M.  should  be  deducted 
from  the  proof  of  424/.  made  by  A. 
£x  parte  Man^  1  Mont.  &  ^laca. 
210- 

5.  If,  after  a  secret  act  of  bank* 
ruptcy,  a  trader  sell  goods  to  a  per- 
son who  is  surety  for  him,  upon  an 
agreement  that  the  price  of  the 
goods  shall  be  set  off  against  the 
fiability,  and  the  trader  become  a 
bankrupt,  such  set-off  is  not  valid. 
Carter  v.  Breton^  6  Ding.  621. 
Quaere  ? 

6.  If  a  creditor  consent  that  his 
debtor  shall  set  off  the  debt  against 
a  debt  due  from  the  creditor  to 
another  person,  it  seems  that  the 
agreement,  although  not  in  writing, 
is  valid.  Coxm  v.  Chadley^  1  C.  &  P. 
174  &  485. 

7.  Bankers  notes  bought  by  a 
debtor  after  the  banker  has  stopped 
payment,  and  before  an  act  of  bank- 
ruptcy is  committed,  may  be  set  off 
in  an  action  by  the  assignees.  Haw- 
him  V.  WhUten,  10  B.  &  C.  217. 


SHERIFF. 

1 .  A  creditor  had  obtained  judg- 
ment by  default  against  his  debtor, 
since  the  statute  6  Geo.  4.  c.  16. 
s.  108. ;  and  the  goods  having  been 
seized  by  the  sheriff  before,  but  not 
sold  until  after,  an  act  of  bankruptcy 
was  committed  by  the  debtor,  the 
Court  refused  to  compel  the  sheriff 
to  pay  over  the  proceeds  of  the 
sale  to  the  assignees  of  the  bank- 
rupt. In  re  Washbaum^  8  B.  &  C. 
444. 

2.  The  sheriff^s  liability  has  been 
again  before  the  Court,  in  DilUm 
v.  LangUy^  in  an  action  of  trover, 
(before  Lord  Tenterden,  C.  J^  at 
Nisi  Prius  sittings,)  brought  by 
assignees  to  recover  the  value  of 


the  bankrupt's  stock  in  trade,  which 
had  been  seized  by  the  sheriff  under 
9Lfi*fa.  after  an  act  of  bankruptcy, 
of  which  notice  had  been  given 
previous  to  sale,  but  not  before 
seizure ;  when  his  Lordship  ob- 
served, that  doubts  had  been  en- 
tertained, in  a  very  hi^h  quarter, 
whether  trover  would  he  against  a 
sheriff  under  such  circumstances ; 
and  not  undertaking  to  decide  the 
point  at  Nisi  Prius,  ordered  a  spe- 
cial verdict,  when  it  is  to  be  hoped 
this  important  point  will  be  settled 
according  to  the  ancient  principles 
of  the  common  law. 

N.  B.  Those  who  wish  to  pursue 
this  subject,  will  find  it  ablv  treated 
in  a  pamphlet,  written  by  Mr.  Bur- 
chell,  on  the  sheriff's  liability. — 
Sturgeon's  Bankrupt  Act,  p.  58. 
(note). 

See  Execution. 


SHORT  BILLS. 

1.  A  customer  is  not  entitled  to 
recover  short  bills  in  the  hands  of 
his  bankers,  at  the  time  of  their 
bankruptcy,  where  the  habit  of 
dealing  between  the  parties  was 
such  as  to  warrant  an  inference 
that  they  mutually  considered  and 
treated  such  bills  as  cash.  £x  parte 
ThompsoHy  I  Mont.  &  Maca.  102. 

2.  If  short  bills  are  delivered  by 
a  banker,  on  the  eve  of  his  bank- 
ruptcy, to  a  third  person,  who 
receives  payment,  and  pays  the 
money  to  the  assignees,  trover  does 
not  lie,  but  assumpsit*  Tetmtmi  v. 
Strachcm,  1  Moody  &  M.  378. 

3.  By  the  terms  of  agreement  be* 
tween  F.  and  Co.  and  their  bankers 
S.  and  Co.,  the  permission  to  dis- 
count indorsed  bills  of  exchange 
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was  limited  to  the  amount  necessary 
to  meet  such  acceptances  of  F.  and 
Co.  as  were  in  the  course  of  imme- 
diate payment  at  the  house  of  S. 
and  Co.  To  cover  certain  accept- 
ances becoming  due,  F.  and  Co.  re- 
mitted to  S.  and  Co.  an  indorsed 
bill  of  exchange ;  these  acceptances 
were,  however,  dishonoured  by  S. 
and  Co.,  who  soon  afterwards  stop- 
ped pa3anent.  S.  and  Co.  then  pro- 
cured the  bill  to  be  accepted,  and 
made  an  entry  in  their  books  of 
their  having  discounted  it.  A  com- 
mission of  bankrupt  having  issued 
against  S.  and  Co. :  Held,  that  S. 
and  Co.  had  no  right  to  discount 
the  bill  without  executing  the  trust 
reposed  in  them,  and  that  their  as- 
signees were  bound  to  deliver  up 
the  bill  to  F.  and  Co.  Ex  parte 
'  Frerty  1  Mont.  &  Maca.  263. 


SIGNATURE. 

See  Frauds,  Statute  of. 
Attestation. 


SOLICITOR. 

1.  It  is  not  requisite  that  a  bill 
for  business  in  bankruptcy  should 
be  taxed  under  6  Geo.  4.  c.  16w 
s.  14.  before  the  commencement 
of  an  action.  Crowder  v.  Davies, 
3  Y.  &  J.  433. 

2.  An  attorney  s  bill  for  business 
in  bankruptcy  need  not  be  deli- 
vered to  the  assi^ees  a  month 
before  an  action  is  commenced. 
Crowder  v.  Davies^  3  Y.  &  J.  433. 

3.  An  assignee  ought  not  to  act  as 
solicitor  under  the  commission.  Ex 
parte  Badan^y  1  Mont.  &  Maca. 
243. 


4.  In  an  action  against  annuity 
brokers,  bankrupts,  for  laying  out 
the  money  of  a  person  on  bad 
security,  the  solicitor  under  the 
commission  is  compellable  to  pro- 
duce their  books.  Hawkins  v* 
Howardj  IC.&P.  222. 

See  Costs. 


STATUTE. 

Sections  retrospective,  54,  55.  82. 

Sections  not  retrospective,  92. 

Construction  of. 

See  Bankrupt  Act,   1,  2,  3,  4* 
Lien.    Relation. 

The  repeal  of  a  repealing  statute 
revives  the  former  acts.  Philip  v. 
ffcpwood,  10  B.  &  C.  38. 


STOPPAGE  IN  TRANSITU. 

If  the  consignee  of  goods,,  upon 
discovering  his  insolvency,  give  no- 
tice to  the  wharfineer  not  to  deliver 
the  consignment,  the  goods  remain 
in  the  consignor.  Bartram  v.  JPatr- 
brotkery  4  Bing.  579. 


SUBSTITUTION  OF  DEBT, 

1 .  On  a  petition  to  substitute  un- 
der 6  G.  4.  c.  16.  6. 18.  although  a 
previous  application  to  the  commis- 
sioners be  required,  an  order  by 
them  to  expunge  the  petitioning 
creditor's  debt  is  not  absolutely 
necessary.  Ex  parte  Robinson^ 
1  Mont.  &  Maca.  44. 

2.  The  6  Geo.  4.  c.  16*  s.  18.  is 
applicable  to  a  case,  not  only  of 
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deficieacy  in  die  tantnmtf  bat  to 
any  cnriginal  defect  in  the  nature  of 
the  petitioning  creditor's  debt  Ex 
parte  Holly  1  MonU  &  Maca.  39. 

iSse Petitioning  Creditor's  Debt, 
7,8. 


SUMMONS. 

All  documents  required  to  be 
produced  should  be  described  in 
the  body  of  the  summons,  previously 
to  such  summons  being  signed  by 
the  commissioners.  Ex  parte  JProtex^ 
1  Mont.&M.  269. 


SUPERSEDEAS. 
See  Concerted  Commission. 

Far  Miadetcr^jtion. 

1 .  Where  the  bankrupts  were  de- 
scribed as  **  late  of  the  Kent  Road, 
coal  merchants,"  and  it  appeared 
that  they  had  quitted  that  trade  in 
1826,  and  had  smce  been  separately 
engaged  in  farming :  Held,  that  the 
description  was  insufficient,  and  that 
the  commission  should  be  super- 
seded. Ex  parte  Daj^i  1  Mont.  & 
Maca.  208. 

Delay. 

2.  Commission  issued  2Sd  Mav 
1826,  and  not  opened  until  19th 
March  1827,  superseded  on  the 
ground  of  improper  delay.  Ex 
parte  Bests  1  Mont.&  Maca.  63. 

3.  Commission  sealed,  but  not 
opened,  cannot  be  superseded,  at 
the  instance  of  the  petitioning  ere* 
ditor,  without  serving  the  bankrupt, 
or  shewing  that  he  cannot  be  found, 
Ex  parte  Forth,  1  Mont.  &  Maca. 
10. 


T^tvioui  CkumntstiffM* 

4w  A  commission  against  T.  C.  and 
three  others,  superseded  as  to  T.  C, 
on  the  petition  of  the  assignees, 
under  a  commission  previously 
bsued  against  T.  C.  and  another.  In 
the  matter  of  Coleman^  1  Mont.  & 
Maca.  15. 

Consent  of  9'lOlhs. 

&  All  that  it  enacted  by  the 
6  Geo.  4.  c.  16.  s.  133.  is,  that  whoi 
a  certain  proportion  of  the  credi- 
tors agree  to  take  a  compotitioB, 
the  chancellor  may  supersede.  It 
does  not  at  all  interfere  with  the 
rights  or  securities  of  persons  not 
wties  to  the  agreement.  Per  Lord 
Tenterden.  Tuck  v.  Tooke^  9  B.  & 
C.437. 

EstcppeL 

6.  If  a  person,  against  whom  a 
commission  of  bankrupt  is  sued  out, 
apply  to  a  judee  at  chambers,  and 
obtain  his  discharge  from  custody, 
on  the  ground  tlmt  his  detaining 
creditors  have  proved  under  the 
commission,  such  person  is  by  so 
doing  precluded  from  disputing  the 
vali£ty  of  the  commission  in  a 
court  of  law,  but  may  apply  to  the 
great  seal.  Watson  v.  IVacey  2  C.  &  P. 
(N.P.)171. 

7*  If  a  creditor  apply  to  prove  hia 
debt,  and  the  bankrupt,  upon  such 
application,  say  to  the  creditor, 
**  You  must  give  me  my  discharge 
before  you  prove,'*  and  he  is  dis- 
charged accordingly,  bat  at  the 
same  time  saving  that  it  is  his  in- 
tention to  dispute  the  commissioii 
as  he  is  not  a  trader,  it  is  unsettled 
whether  he  can  maintain  an  action 
to  dispute  the  commission.  MoU 
Y.Mills,  3C.&P.  198. 

8.  If,  after  a  commission  has 
issued,  the  supposed  bankrupt,  aa 
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auctiooeer,  and  the  atsignees  meet, 
a  short  time  before  the  sale  of  the 
goodsy  and  consult  as  to  the  best 
means  of  disposing  of  the  property, 
and  the  supposed  bankrupt  is,  at  the 
time  when  tne  commission  issues,  in 
possession  of  an  unproductive  farm, 
and  he  gives  notice  to  the  lessor, 
saying,  "  I  — — ,  a  bankrupt,  do 
hereby  give  you  notice  that  1  am 
ready  and  willing,  and  hereby  offer 
to  give  up  and  deliver  unto  you  the 
lease  and  possession ;"  and  in  con- 
sequence of  this  notice  the  lessors 
accept  the  lease,  and  receive  pos- 
session of  the  premises,  the  sup* 
posed  bankrupt  is  not  estopped  from 
disputing  the  validity  of  tne  com* 
mission.  Heane  v.  Eogers,  9  B.  &  C. 
578. 

9.  Banknipt  bringing  an  action  to 
try  the  validity  of  the  commission, 
cannot  at  the  same  time  proceed 
with  a  petition  to  supersede  it  on 
the  same  grounds.  Ex  parte  Bwr» 
ge$$y  Jacob,  559* 

Crtneral, 

10.  Commission  sealed,  but  not 
opened,  ordered  to  be  superseded, 
at  the  instance  of  the  petitioning 
creditor,  reserving  to  the  bankrupt, 
in  the  order,  all  his  rights,  whether 
by  action  or  petition.  Ex  parte 
Palmer^  1  Mont.  &  Maca.  211. 

1 1.  Commission  superseded,  upon 
a  petition  presented  on  the  ISth  day 
from  the  oate  of  the  commission,  on 
the  ground  of  fraudulent  collusion 
between  the  bankrupt  and  the  peti- 
tioning creditor.  In  the  matter  of 
Ztfvy,  1  Mont.  &  Maca.  11. 

12.  If,  upon  a  petition  to  super* 
sede  by  a  creditor,  where  judgment 
on  a  warrant  of  attorney  is  alleged 
by  the  respondents  to  have  arisen 
out  of  usurious  dealings,  which  the 
petitioner  denies,  the  validity  of  the 


debt  of  the  petitioner  ought,  in  the 
first  instance,  to  be  ascertained.  Ex 
parte  Hudmm^  2  Russ.  466. 

See  CoNCXRTBD  Commission. 


SURETY. 

1.  If  a  creditor  sue  a  surety  on  a 
guarantee,  and  the  principal  debtor 
become  bankrupt,  and  the  creditor 
prove  the  debt ;  and  the  suretv  give 
notice  to  the  creditor  that,  though 
he  does  not  admit  his  liability  as 
surety,  he  shall,  if  the  creditor  sign 
the  certificate,  hold  himself  altoge- 
ther discharged;  and  after  issue 
joined  in  the  action,  but  before 
trial,  the  creditor  sign  the  certifi- 
cate, which,  without  such  signature, 
the  bankrupt  could  not  obtain,  and 
the  certificate  is  allowed,  and  the 
creditor  obtain  judgment  in  the  ac- 
tion, the  surety  is  not  discharged 
from  his  liability.  Srowne  v.  Gut, 
2  Russell,  600. 

2.  A  creditor,  pending  an  action 
on  a  guarantee  against  a  surety,  who 
contests  the  question  of  his  liability, 
proves  the  debt  under  a  conunission 
of  bankrupt  against  the  principal 
debtor,  and  by  his  signature  enables 
the  bankrupt  to  obtain  his  certi- 
ficate, though  the  surety  had  given 
him  notice  not  to  sign  it ;  the  surety 
is  not  thereby  discharged  from  his 
liability  on  the  guarantee.  Broume 
V.  Carr,  2  Russ.  60a 

3.  A  surety  for  a  lessee  is  liable 
in  respect  of  breaches  of  covenant, 
which  accrue  afler  the  date  of  a 
commission  against  the  lessee,  but 
before  the  denvery  up  of  the  lease 
by  the  bankrupt  to  the  lessor  under 
6  G.  4.  c.  16.  s.  75.  Tuck  v.  JPj^son, 
6  Bing.  330. 

See  Receiver. 
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SURRENDER. 

Time  enlarged  for  bail  to  sur- 
render their  principal,  who  had 
become  a  bankrupt,  for  the  pur- 
pose of  his  examination.  Offiey 
y.Dickens,  6  M.&  S.  S48. 


TAXATION  OF  COSTS. 

See  Costs. 


TRADING. 

1.  If  a  person  get  orders  for  coals, 
having  no  stock  of  his  own,  but  buy- 
ing them  fVom  those  who  have,  and 
then  sells  them,  with  invoices  in  his 
own  name,  he  is  a  trader,  although 
he  obtain  the  coals  from  a  merchant, 
and  has  neither  wharfs,  lighters,  nor 
carts  of  his  own.  Doe  v.  Lawrence^ 
2Carr.&P.  (N.P.)  135. 

2.  If  a  miadle  man,  between  coal 
merchant  and  customer,  get  orders 
for  coals,  with  which  the  merchant 
supplies  the  customer,  and  pay  a 
commission  to  the  middle  man,  this 
is  not  a  trading  by  buying  and  sell* 
ing.  Doe  v.  Lawrence^  2  Carr.  &  P. 
(N.P.)  135. 

3.  If  a  person  manufacture  bricks 
from  his  own  estate,  and,  according 
to  the  usual  mode  of  burning  the 
clay  into  bricks,  he  buys  chalk  and 
bums  it  with  the  clay,  not  for  the 
purpose  of  carrying  on  lime-bum- 
ing  as  a  business,  but  as  the  most 
convenient  mode  of  burning  the 
clay  into  bricks,  it  is  not  a  trading, 
although  the  use  of  the  chalk  was 
not  necessary  for  the  manufacture 
of  the  bricks,  and  he  subsequently 
sell  the  lime  produced  in  the  pro- 
cess. Paul  v.  DowUng^  1  Moody 
&M.  267. 


4.  If  a  person  bum  chalk,  not  the 
produce  of  his  own  land,  and  sells 
the  lime,  it  is  a  trading.  Paul  v. 
DowUnffy  1  Moody  &  M.  267. 

5.  A  person  who  bums  chalk,  the 
produce  of  his  own  land,  and  sells 
the  lime,  is  not,  as  it  seems,  a  trader. 
Paul  V.  Dowling,  1  Moody  &  M. 
267. 

6.  A  man  is  not  a  trader  for 
manufacturing  and  selling  bricks, 
the  produce  of  his  own  estate. 
Paul  V.  DowUng,  1  Moody  Sc  M. 
267. 

7*  If  a  lime-buraer  commence  the 
building  a  large  mansion-house  on 
his  estate,  and  employ  nearly  all 
the  bricks  and  lime  made  at  the 
kiln,  and  considerable  quantities  of 
lime  besides  for  that  purpose,  and 
from  the  time  of  commencing -the 
building  he  continues  to  purchase 
chalk,  but  very  nearly  discontinues 
any  sale  of  lime,  except  in  some 
few  instances,  and  generally  under 
particular  circumstances,  as  to  be 
spread  on  the  lands  of  tenants  or 
neighbours,  or  to  be  used  in  the 
repairs  of  houses  in  the  parish, 
on  some  reason  of  urgent  haste, 
and  there  are  some  instances  in 
which  no  such  explanation  is  given, 
but  in  every  case  the  lime  is  paid 
for,  and  the  whole  quantity  sold 
does  not  exceed  five  quarters,  dur- 
ing a  period  in  which  the  kiln  has 
produced  not  less  than  300  quarters 
of  lime,  of  which  the  rest  is  em- 
ployed about  the  building,  the 
question,  whether  this  is  a  con- 
tinuance of  the  trading,  depends 
upon  its  having  been  with  intent  to 
keep  the  trade  in  existence  after 
the  house  was  finished,  or  merely 
to  accommodate  the  purchasers. 
Paul  V.  Dowlinffy  1  Moody  &  M. 
267. 

8.  If  a  person  buy  a  piece  of  land 
in  fee,  partly  for  the  purpose  of 
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mi^iDg  bricks,  and  the  payment  is 
to  be  by  instalments,  and  4«.  per 
1,000  is  to  be  paid  to  the  vendor, 
in  part  liquidation  of  the  purchase 
money,  and  bricks  are  made  from 
soil  dug  from  the  land,  and  sold, 
this  is  not  a  trading.  Heane  v. 
Rogers,  9  B.  &  C.  578. 

9.  If  a  man  buys,  and  represents 
himself  as  a  dealer,  and  offers  goods 
in  exchange,  it  has  been  ruled,  that 
it  should  be  lefl  to  the  jury  to  say, 
whether  he  did  not  buy  to  sell 
again.  Per  Abbot,  C.  J.  MUUkin 
y.  Brandon,  1  C.&  P.  S80. 

10.  It  has  been  ruled,  that  a  buy- 
ing in  connection  with  others,  to 
carry  on  a  system  of  fraud,  is  not  a 
tradmg.  Per  Abbot,  C.  J.  MilH- 
kin  V.  Brandon,  1  C.&  P.  S80. 

1 1.  A  ship-broker  is,  as  such,  liable 
to  the  bankrupt  laws.  PaU  v.  Turner 
6  Bing.  702. 

12  A  trading  which  ceased  before 
the  6  Geo.  4^  c.  16.  took  effect,  will 
not  support  a  commission  issued 
aHer  that  time.  Surtees  v.  Ellison, 
9  B.  &  C.  750.  £x  parte  Batten, 
I  Mont.  &  Maca.  287. 


TRIAL. 
See  Witness,  9. 


TROVER. 

1.  In  trover  for  a  bill  of  ex- 
change, delivered  as  a  fraudulent 
preference,  non-delivery  of  the 
bill  upon  demand,  after  it  is  due, 
and  payment  has  been  made,  is  not 
a  conversion.  Janes  v.  Fort,  9  B. 
&  C.  764. 

See  Assignees. 


TRUST  ESTATES. 

1.  Under  the  6  G.  4.  c.  16.  estates, 
of  which  a  bankrupt  is  seised  as  a 
bare  trustee,  do  not  pass  to  his  as- 
signees. £x  parte  Gennys,  1  Mont. 
&  Maca.  258. 

2.  The  assignees  of  a  bankrupt 
are  not  necessary  parties  to  the 
conveyance  of  an  estate  of  which 
the  bankrupt  was  seised  as  trustee. 
Ex  parte  Gennys,  1  Mont.  &  Maca. 
258. 


TRUST. 


1.  If  country,  bankers  in  embar- 
rassment, and.afler  they  have  stop-^ 
ped  payment,  deliver  to  their  Lon<* 
don  banker,  upon  the  faith  that 
assistance  will  be  given  by  him, 
money,  bills,  and  notes,  and  such 
assistance  is  not  given,  and  the 
London  banker,  after  the  bank- 
ruptcy, convert  the  bills  and  notes 
into  money,  the  assignees,  under  a 
commission  against  the  country 
bankers,  may  maintain  assumpsit 
for  the  money.  Sin^on  v.  Stkes, 
6M.&S.  S18. 

2.  A.  assigned  a  leasehold  mes- 
suage and  household  furniture  to  B. 
upon  trust  for  the  use  of  A.  for  life, 
and  after  his  decease,  for  the  use  of 
C.  his  wife,  for  life,  and  after  the 
decease  of  the  survivor,  for  the  use 
of  their  daughter  D.  A*  occupied 
the  messuage,  with  the  furniture, 
until  Oct.  1816,  when  he  died.  In 
Oct.  1817,  C,  the  widow,  married 
E.,  who  immediately  took  possession 
of  the  messuage  and  funuture,  and 
continued  in  possession  until  Oct 
1828,  when  a  commission  of  bank- 
rupt issued  against  him. 

3.  In  Oct.  1818,  E.  had  procured 
B  to  assign  the  messuage  and  furni- 
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ture  to  him  by  a  deed,  which  con- 
tained false  recitab,  and  wai  in 
breach  of  the  trust :  Held,  under 
these  circomstaiices,  on  the  petition 
of  C.  and  D^  that  the  furniture  was 
not  in  the  order  and  disposition  of 
the  bankrupt  E^  and  that  his  assig- 
nees sho.ula  be  restrained  from  sell- 
ing the  same*  Ex  parte  Rarwoodf 
IMont.ft  Maca.  169. 


UNCERTIFICATED  BANK- 
RUPT. 

1.  A  commission  having  issued 
against  A.,  B.,  and  C,  and  it  being 
subsequently  discorered  thatB.  was 
an  uncertificated  bankrupt,  the  com« 
mission  was  ordered  to  be  wholly 
superseded.  Ex  parte  ^^9 1  Mont. 
AMaca.  195.  Qmmre,  Whether  a 
joint  commission,  invalid  in  its  con- 
coction as  to  one  partner,  can,  after 
a  supersedeas  as  to  that  one  part- 
ner, be  rendered  valid  i^ainst  the 
remaining  partners  ?    IbkL 

S.  It  has  been  said,  that  an  un- 
certificated bankrupt  can  have  no 
property,  no  rights  of  action  even 
agamst  third  persons,  without  the 
assent  of  his  assignees.  D  Tindal, 
C. J.  ChambersY.BenuueotUj  6  Bing. 
BOl.    Butqu.? 

8.  An  uncertificated  bankrupt, 
cannot  in  an  action  to  try  the  validity 
of  the  commission,  hold  his  as- 
signees to  bail.  Chambers  v.  Berna*' 
joofit,  6Bing.500. 

4.  If  a  lessee  become  bankrupt, 
the  term  remains  vested  in  him, 
until  either  the  asMgnees  elect  to 
take  it,  or  until  he  himself  deli- 
vers it  up  under  the  provisions  of 
6  G.  4.  c.  16.  s.  75.  Tuck  v.  F^san, 
6  Bing.  SSO. 


5.  An  uncertificated  bankrupt  can 
have  no  right  to  property  as  aninst 
his  assignees.  D.Tindal,  C  J.  CftcMn- 
btn  V.  Bemaie(mif  6  Bing.  501. 


VALID  PAYMBNTS. 

1.  If  atrader  give  an  authority 
to  a  broker  to  receive  rents  from  hts 
tenants,  and  upon  a  creditor  wply* 
ing  for  pa3rment,  the  trader  direct 
the  broker  to  pay  the  creditor  out 
of  the  rents ;  and  the  broker  not 
having  received  the  rents  promise 
to  pay  it  as  soon  as  he  received  it 
from  the  tenants ;  and  the  trader 
become  bankrupt,  and  after  the 
issuing  of  a  commission  the  broker 
pay  the  money  to  the  creditor  ^  the 
assignees  cannot  recover  the  amount 
from  the  broker.  Betffard\.Perkinst 
SC.&P.90. 

2.  It  has  been  ruled,  that  if  money 
is  received  two  months  before  a 
commission  issue,  without  notice  of 
an  act  of  bankruptcy,  it  is  valid, 
notwithstanding  the  receiver  had 
notice  of  the  trader's  insolvency. 
Tuckerv. Barrow,  SCtLTT.&T.m. 


VARIANCE. 

An  indictment  against  a  bank- 
rupt, under  statute  5  Geo.  2.  c.  SO. 
for  not  making  a  full  disclosure  of 
his  estate,  should  truly  set  out  the 
notice  requiring  him  to  surrender. 
Therefore,  where  the  indictment 
averred  that  the  notice  required  the 
bankrupt  to  surrender,  &c.  pursuant 
to  Stat.  5  Geo.  2.  entitled,  Ac.  and 
on  the  production  of  the  notice  it 
appear^  that  the  title  to  the 
49  Geo.  3.  was  substituted  for  that 
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of  the  5  Geo.  2.  a  Held,  that  the 
variance  was  fatal.  Bex  v.  JBur- 
nutan^  1  Gow.  210. 


WAIVER. 

A  formal  objection  successfully 
urged  on  one  occasion,  is  not  a 
waiver  of  the  respondent's  right  to 
refer  for  impertinence,  when  the 
same  petition  is  again  called  on  for 
hearing.  Ex  parte  Cunmnffham^ 
1  Mont.&  Maca.l9d. 


WARRANT. 

A  warrant  under  6  Geo.  4.  c.  16. 
6. 29^  can  only  be  granted  by  a  ma^ 
gistrate  to  the  messenger  under  the 
commission.  Sfy  y, Stevenson^  2  Cart. 
&P,(N.P.)464. 


WARRANT  OF  ATTORNEY. 

'  If  a  warrant  of  attorney  is  filed, 
with  an  affidavit  made  by  the  attest- 
ing  witness,  which  states  that  he 
*<  saw  the  warrant  of  attorney,  bear- 
ing date  the  25th  April  1827,  duly 
signed,  sealed,  and  delivered,"  but 
does  not  specify  the  day  on  which 
it  was  executed,  the  affioavit  is  not 
in  conformity  with  the  directions  of 
the  3  G.  4.  C.39.  s.1&2m  and  the 
warrant  of  attorney,  the  judgment 
and  execution  thereon,  is  void  as 
against  the  assignees  of  the  defen- 
dant, and  they  may  maintain  trover 
against  the  sheriff  for  ^oods  seized 
by  him  imder  bl^./o.  issued  upon 
such  judgment,  and  sold  after  the 
commission.  Dillon  v.  Edwards^ 
2M.&P.550. 


WARRANT  OF  COMMIT- 
MENT. 

The  warrant  of  commitment  of  a 
bankrupt,  beine  by  mistake  dated 
the  2d  March,  instead  of  the  2d  of 
February:  Held,  that  this  is  not 
such  an  error  as  can  be  amended 
under  the  1 8th  section  of  Geo.  2. 
cSO.  £xparteilf«6ree,6Mad4  206% 


WIFE'S  PROPERTY. 

A  right  of  entry  vested  in  bus* 
band  and  wife,  in  ri^ht  of  the  wife* 
passes  to  the  assignees  of  the 
nusband  upon  his  bankruptcy,  and 
they  may  recover  the  freehold  bv  a 
writ  of  entry.  MicheU  v.  Hughes, 
6Bing.689. 


WITNESS. 

I.  Held,  under  6  Geo.  4.  c.  16. 
s.  S3,  that  in  order  to  justify  the 
commissioners  in  issuing  their  war- 
rant for  the  apprehension  of  a  wit* 
ness,  to  whom  they  had  directed  a 
summons,  it  was  necessary  that  a 
reasonable  time  should  intervene 
between  the  service  of  the  summonB 
and  the  time  when  the  witness  was 
thereby  required  to  attend,  and  that 
the  question^  whether  the  service 
of  the  summons  was  in  that  respect 
reasonable  or  not,  was  a  question 
of  fact  to  be  submitted  to  a  jury. 
Sembkf  that  the  commissioners  are 
not  bound  to  have  information  on 
oath  of  the  service  of  the  summons 
before  they  issue  their  warrant,  but 
that  it  is  sufficient  if  the  summons 
be  actually  served.  Groococh  v. 
Cbe^ifr,  8  B.&  C.  211. 
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2.  A  creditor  of  a  bankrupt  may 
be  asked  questions,  the  answers  to 
which  cannot  be  open  to  the  objec- 
tion that  they  are  swayed  by  inte- 
resty  notwithstanding  they  may 
communicate  information  by  which 
the  commission  may  be  sustained. 
Therefore,  a  creditor  may  be  asked, 
if  he  has  in  his  custody  the  bond 
on  which  the  petitioning  creditor's 
debt  was  founded;  and  if  not,  to 
whom  he  has  delivered  it.      Bin- 

JiM  V.  TwnMT,  1  Gow.  202. 

3.  In  an  action  for  work  and  la- 
bour, an  uncertificated  bankrupt  is 
a  competent  witness  to  prove  that 
the  employment  of  Uie  plaintiff  was 
by  him  and  not  by  the  defendant, 
by  whom  the  debt  has  beenpaid  to 
his  assignees.  WHUom  v.  GaUaXey^ 
SCarr.etP.  (N.P.)  467. 

4w  In  an  action,  on  a  bill  of  ex* 
change,  against  Uie  acceptor  for 
the  accommodation  of  the  drawer, 
the  drawer  who  has  obtained  his 
•certificate  is  a  competent  witness 
for  the  defendant,  to  prove  that  the 
bill  had  boon  usuriously  discounted* 
Per  Lord  Tenterden,  C.J.  AzkUm 
v»  LongtB^  1  Moody  ^  M.  127. 

5.  It  has  been  ruled,  that  in  an 
action  by  the  assignees  the  bank- 
rupt is  not  a  competent  witness, 
unless  his  release  and  certificate 
is  produced.  Goodhay  y.  Henry^ 
1  Moody  8c  M.  320.  Anon«  in  note 
to  Ooodhay  y.  Henry* 

6  A  creditor  is  not  a  competent 
witness  to  support  a  commission  of 
bankrupt;  but  where  the  adjudica- 


tion was  founded  upon  the  evidence 
of  a  shopman,  who,  although  a  cre- 
ditor, had  stated,  at  the  time  of  faia 
examination,  that  he  had  no  claim 
against  the  bankrupt,  the  Court  re- 
fused to  supersede  the  commission. 
Semble^  that  if  the  objection  be  not 
taken  before  the  commissioners,  at 
the  time  of  the  examination,  it  can- 
not afterwards  be  urged  as  an  ob- 
jection to  the  commission.  Ex  parte 
HUUy  1  MonU&Maca.  272. 

7.  Order  made  that  a  witness  who 
had  been  twice  committed  by  com- 
missioners of  bankrupt,  should  be 
again  examined  by  them,  on  ten- 
dering to  the  solicitor  under  the 
co«^mission  the  costs  of  the  meeting, 
au  of  being  brought  up.  Ex  parte 
Baxter^  1  Mont«&  Maca.  16. 

8.  A  creditor  cannot  in  any  case 
be  a  witness  to  support  the  com- 
mission. HcUlen  v.  Horner^  1  Carr. 
&  P.  108. 

9.  It  has  been  ruled,  that  it  is 
not  a  sufficient  ground  for  the  post- 
ponement of  a  trial  that  the  bank- 
rupt is  an  important  witness,  and 
will  shortly  be  competent,  by  the 
Chancellors  allowance  of  his  cer- 
tificate, which  has  been  signed 
by  the  commissioners.  TmnatU  y. 
Strachath  1  Moody  Sc  M.  378. 


WRIT  OF  ENTRY. 
See  Wife's  Pboperty. 


Printed  by  A.  Stkahait,  Liw  Printer  to  His  Majesty, 
Printers  Street,  London. 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


J8NJAMUBQ 


3  6105  044  775  729 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


